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PREFACE OF THE GENERAL EDITOR 


THE Carnegie Institution of Washington has undertaken the 
republication of the leading classics of International Law. 

One reason for the undertaking is the difficulty of procuring 
the texts in convenient form for scientific study ; the libraries in 
the United States have been searched with the result that few of 
the earlier works were to be found. Another reason is that some 
of the works selected for republication have never been translated 
into English. The American publicist is therefore at a disadvantage 
in consulting works of admitted authority, and when found they 
are, as it were, sealed books to all but trained Latinists. The 
specialist is thus forced to rely upon summary statements and 
references to them to be found in treatises on International Law, 
or is driven to examine them in European Libraries, often a difficult 
task, while the general reader is practically barred from the stores 
of knowledge locked up in the earlier works on the Law of Nations. 
The same difficulty exists in Latin America, Japan, and in a lesser 
degree in many European countries. 

Eminent publicists, European and American, who have been 
consulted as to the usefulness of the plan to republish the Classics, 
have endorsed the project and have pledged their personal co- 
operation. The works to be included in the series have not only 
been approved but suggested by them, so that the undertaking is 
international in scope, in selection, and in execution. 

The underlying principle of selection has been to reissue those 
works which can be said to have contributed either to the origin 
or to the growth of International Law, and the term classic has 
been used in the broad rather than in the narrow sense, so that 
no work will be omitted which can be said to have contributed to 
the origin or growth of the Law of Nations. The masterpieces 
of Grotius will naturally be the central point in the series, but the 
works of his leading predecessors and successors will likewise be 
included. The text of each author will be reproduced photographi- 
cally, 50 as to lay the source before the reader without the mistakes 
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which might creep into a newly-printed text. In the case of the 
early authors the photographed text will be accompanied by a 
revised text whenever that course shall seem desirable. An Intro- 
duction will be prefixed to each work, giving the necessary bio- 
graphical details and stating the importance of the text and its place 
in International Law; tables of errata will be added, and notes 
deemed necessary to clear up doubts and ambiguities or to correct 
mistakes in the text will be supplied. Variations in successive 
editions of the text published in the author’s lifetime will be noted, 
but little or nothing in the nature of historical commentary will 
be furnished. 

Each work will be accompanied by an English version made 
expressly for the series by a competent translator. | 

It is hoped that the series will enable general readers as well as 
specialists to trace International Law from its faint and unconscious 
beginnings to its present ample proportions and to forecast with 
some degree of certainty its future development into that law which 
Mirabeau tells us will one day rule the world. 

The present volume, containing the tractate by Legnano, entitled 
De Bello, De Represaluis et De Duello, written in 1360, is edited by 
the distinguished publicist Thomas Erskine Holland, from an 
original manuscript discovered by him at Bologna, dating appar- 
ently from the lifetime of the author. 


JAMES BROWN ScoTT. 
Washington, D.C., February 19, 1917. 
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INTRODUCTION 


THE work of Legnano, now for the first time printed in its 
integrity, was the earliest attempt to deal, as a whole, with the 
group of rights and duties which arise out of a state of War. 

No one will be surprised to find that the author, although haïled 
by his contemporaries as “ a second Aristotle,”” foremost in every 
branch of learning, was far from sharing in the clear-cut views upon 
the scope and nature of the ‘laws of war” to which international 
jurists, after more than five centuries of subsequent discussion, have 
at length attained. He includes in his treatise much that would now 
be regarded as belonging to dogmatic theology, to moral philosophy, 
or to the code of honour, and relies in support of his statements upon 
quotations from the Bible, from the Corpus Turis Civiis, the Corpus 
Iuris Canonici, and the Feudal Customaries, which, at the present day, 
would be treated as irrelevant. 

The interest of the book is, indeed, largely due to its remoteness 
from modern conceptions. It marks the ferminus a quo from which 
the literature of the subject had to start, in order to arrive at the 
terminus ad quem which has so far been reached. In the progress of 
the centuries, and thanks to the labours of a long succession of great 
writers and statesmen, the Law of War, in common with the rest of 
International Law, has been disentangled from theology, ethics, the 
legislation of Justinian, the precepts of the canonists, and feudalism, 
all of which usefully contributed to its earlier development, and has 
been placed upon its true foundation, the consent of the states com- 
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posing the ‘Family of Nations,” as evidenced by consistent courses 
of conduct, or by generally accepted conventions. * After these 
preliminary observations, we may proceed to a detailed account of 
Legnano’s life and writings. 


I 
A Biography of the Author. 


It was probably as early as the thirteenth century that a family 
deriving its name from the small town of Legnano became resident 
in the neighbouring great city of Milan, where it continued to be of 
importance for several centuries.f It was there that, early in the 
fourteenth century, Giovanni da Legnano (Iohannes de Lignano) 
first saw the light. His father, Giacomo, bore the title of Conte 
degli Oldrendi. 

The young Giovanni, after studying philosophy and the liberal 
arts, and paying some attention to medicine, as also to astrology, 
in which he always continued to take much interest, devoted himself 
seriously, at Bologna, under the guidance of Paolo Liazari, to what was 
to be thework ofhislife; graduating eventually, at anearlier datethan 
has been generally stated, as Doctor of both the Civil and the Canon 
Laws. There is reason to suppose that the subsequent residence of 
the “ Milanese ” Legnano at the University town was not unconnected 
with the change which took place in the government of Bologna in 
the year 1350, when the Pepoli family, wearied out by the hostility 
of the citizens, whom they had oppressed, and of the Pope, whose 
rights, acknowledged by Taddeo Pepoli ten years previously, they 
had persistently ignored, were glad, in consideration of a payment of 
220,000 gold florins, to part with the ‘‘Signoria”” to Giovanni Visconti, 
Archbishop of Milan. In any case, it is in 1350, when Legnano is 
first authentically heard of, that we find him acting under the 
authority of the Visconti as member of a commission for the recall 
of citizens who had been banished from Bologna by the preceding 
régime, and as entitled, under the same authority, to receive an annual 
salary of thirty-seven florins, sixteen solidi, for a year’s lectures. He 


* Onallthis, further remarks will be found in part III of this Introduction, p. xxxi. 
f See the pedigree at p. xviii infra. 
+ Cf Filippo Bosdari, Giovanni da Legnano, Bologna, 1901, p. #. 
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is already described as a “Legum Doctor.’ * In the following year 
he is described as “ Doctor Utriusque Iuris,”” and was duly elected by 
the University to a Readership in Canon Law at a salary of sixty lire. 
In 1355 he was employed in missions to Venice and elsewhere, f and 
in 1358 already occupied the post, which he held for many years 
afterwards, of Advocate for the Franciscan Convent.t Though a 
Lecturer, he does not appear to have been a full Professor till 1360, 
when he succeeded to the chair of Civil Law vacated by Spinelli, 
becoming Professor of Canon Law a few years later. 

Legnano’s first literary effort seems to have been of an astrolo- 
gical character, treating of a conjunction of Jupiter and Saturn.$ 
It was doubtless, however, at an early date that he began to 
write those copious commentaries upon the Decretum, Decretals 
and Clementines, of which subsequent canonists speak somewhat 
slightingly.|| But his great reputation rests more largely upon the 
important part which he played in public affairs, and upon those 
of his writings which deal, from a scientific point of view, with 
questions, suggested by the events of his own time, as to the 
respective rights of the Popes and Emperors; the relations between 
the civil and ecclesiastical powers generally ; the special relations 
between the two powers in the cities of the Romagna, notably in 
Bologna ; the validity of the election of Pope Urban VI; and the 
rules which ought to govern the wars by which Italy was, in his 
days, so constantly devastated. 

The story of Legnano’s activity, practical and literary, with 
reference to these questions, falls naturally into three chapters, 


* Jbid., Appendices I and II. In 1352 his salary for lectures on the Decretum is 
fifty librae. In 1353 he is to receive the same sum for lectures on the Sex, and, 
by order of Archbishop Visconti, two hundred florins for lectures on the Decretum. 
Ibid., Appendices III, IV, V. 

+ Ibid., Appendix VI. 

Ÿ Fantuzzi, V, p. 28. 

$ See tnfra, p. xxi, in Part IT of this Introduction, treating of the writings of 
Legnano. 

| e.g. Cardinal Zabarella, in his commentary on the Clementines, after men- 
tioning various previous commentators, goes on to say : “ Subinde To. de Lignano, 
dominus meus, multos ex praemissis in unum collegit, quos saepe nimium decurtavit. 
Sed, quod magis improbatur a compluribus, non apto retulit ordine, ita ut a paucis 
eius lectura commendetur. Et huic diligentia defuit non probitas. Fuit enim omnium 
sui temporis longe princeps.” Imola, another pupil, is quoted to the same effect by 
Oudinus and Pancirolus. Cf. Schulte IT, p. 257. 
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covering respectively : (1) the reigns of Popes Innocent VI and 
Urban V (1352-70) ; (2) the reign of Gregory XI (1370-8) ; (3) the 
earlier years of the reign of Urban VI (1378-83). By all these Popes 
he was held in great esteem. 


(1) 

The misgovernment of Bologna by Giovanni Visconti da Oleggio, 
on behalf of Archbishop Giovanni Visconti, whose son he was reported 
to be, had led to negotiations, ending in an arrangement by which 
Pope Clement VI, in the last year of his life (1352), had agreed that the 
Visconti should remain in power at Bologna for twelve years. Oleggio 
had continued to act on their behalf, but in 1356 had declared himself 
to be independent of them. By the year 1360, however, his position 
had become intolerable. He was hated by the citizens, and was 
alarmed to hear that Barnabo Visconti was preparing a large army 
to expel him from the city. He resolved, as the readiest way of 
escape from his difficulties, to hand the place over to the ecclesiastical 
power, and accordingly sent messengers to Cardinal Albornoz, who 
had already reduced much of the Komagna to obedience to the Pope, 
and was now marching northwards from Rome, offering, on terms 
favourable to himself, to surrender Bologna to the Cardinal, as being 
rightfully church property. 

Albornoz, after ascertaining that Innocent VI considered the 
arrangement made by his predecessor, although it would have still 
had four years to run, to be no longer in force, accepted Oleggio’s 
offer, and sent his nephew to take possession of the city, into which 
he made his own state entry on the first of October. On January 20 
of the following year the forces of Barnabo Visconti were beaten off 
in a great battle outside the walls. A subsequent defeat induced 
Barnabo, in return for certain concessions, to surrender to the Pope 
the Visconti pretensions over Bologna. 

50 much it has been necessary to say of the events of 1360 in 
order to explain the genesis of the work now reproduced, for it was 
in that year that Legnano composed, or more probably only com- 
pleted, his book De Bello, and presented it to Albornoz, with a very 
fanciful dedicatory preface, probably after the Cardinal’s triumphal 
entry into the city.* As so presented, the work seems to have been 


. Or, possibly, while Albornoz was waiting with his army, till he could receive 
from Avignon a reply to his inquiry as to the continuing force of the agreement of 1552. 
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entitled De Civitate Bononiæ et de Bello. Its composition was sug- 
gested, as the author tells us, by the imminence of an attack upon the 
city by a powerful army, doubtless that of Barnabo Visconti. While 
submitting what he has written to the better judgement of the 
learned, Legnano thinks that it may be found a useful exercise for 
students.* 

In the Preface he touches upon six (?) episodes in the rebellion 
of Bologna against the Papal power, occurring between the years 1350 
and 1360, stating his intention to deal with them in three essays, to be 
entitled respectively ‘De Marte,”” ‘De Iove,”’ and “De Saturno.” He 
has now composed as the first of these essays, the treatise “De Bello,” 
and hopes hereafter to deal in the second, ‘De Iove,”” with the Church 
and its government, and in the third, ‘‘ De Saturno,”’ with the Empire, 
especially in respect of its dominion, ecclesiastical and temporal. Ÿ 

The esteem in which Legnano was held by Urban V may be 
gathered from. Bulls of 1364, 1360, and 1370, granting lands to him, 
and ordering additions to his salary. The Pope also made him a 
present of a handsome set of robes. Not unnaturally, Legnano 
testified his admiration for Urban in an oration delivered in 1371, 
which is still extant. It is interesting to find him in 1366 purchasing 
from the executors of his predecessor, Spinelli, a lecture-room, with 
the Professor’s chair and benches for students, complete.$ Two years 
later, the dignity of Count Palatine was conferred upon him by the 
Emperor Charles V. 


(2) 

Another chapter of Legnano’s life opens, and closes, with the 
Pontificate of Gregory XI (1370-8), during which he was largely 
occupied with maiïintaining a good understanding between Bologna 
and the Papal See. In 1371 we find him employed in drawing the 
deeds conveying a Pepoli palace to the Pope for the reception of his 
newly-founded ‘“ Collegium Gregorianum;”” and in January, 1376, 
he was acting as advocate in a suit between a Convent and a Hospital. 


* For a detailed account of the work, see Part III of this Introduction. 

These promises were, in substance, fulfilled in works mentioned in Part IT of 
this Introduction, infra, at pp. xxii-xxviii, viz. the De Fletu Ecclesiæ and the De Turibus 
Ecclesiæ in civitatem Bonomæ. Cf. Speranza, Alberico Gentili, 1910, pp. 31, 37. 

f See them in Fantuzzi, Notzie, V, p. 30. 

$ Also houses in the parish of $. Giacomo dei Carbonesi. Fantuzzi, V, p. 20. 

|| The Bull is set out in Bosdari, p. 75. Cf. Bosdari, pp. 37 and 07. 
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On March 19 of that year, Bologna, exasperated by the conduct of 
the Legate, Cardinal G. dei Noelletti, and emulous of the resistance 
of Florence to the ecclesiastical power, proclaimed itself a Republic 
and adopted, amid scenes of wild enthusiasm, a red flag embroïidered 
with the word Libertas, which word figures in the city arms to 
this day. Gregory retaliated by sending an army to devastate the 
neighbourhood ; whereupon Legnano, together with Girolamo 
d'Andreae, was despatched to Avignon to explain matters. This he 
did so effectually that the Pope, convinced that the rebellion had 
been caused by the misgovernment of his legate, pardoned Bologna, 
which was, however, not inclined to accept his proffered clemency. 
It was probably then that Legnano composed his longest work, 
De Iuribus ecclesiæ in civitatem Bononiensium, to show that in tem- 
poralibus, as well as in spiritualibus, the papal authority was supreme 
over the cities of the Romagna.* In 1377 he was again sent to nego- 
tiate, on behalf of the city, with Gregory, who had now once more 
adopted Rome as the seat of the government of the Church, and was 
spending the sammer at Anagni. Legnano’s efforts were this time 
crowned with complete success. Under an arrangement to last five 
years, the city returned to its allegiance to the Pope, to whom it was 
to pay 10,000 golden florins annually. The Pope, on his side, granted 
several petitions of the citizens, with one of which, asking for a Vicar 
‘che fosse amatore della città,” he complied by appointing to that 
high office Giovanni da Legnano.f This was on December 13, 1377, 
and the event was celebrated by processions which lasted three days. t 
So great was the popularity of the new Vicar that, on January 15 
of the following year, the Council of 400, by 363 against 6 votes, 
conferred upon him and his descendants the citizenship of Bologna, 
and this event was again joyously celebrated.$ 


* In this work Gregory is spoken of as hodiernus. Much space is devoted to 
a refutation of the Imperialist views of Dante, as also to the many erroneous meanings 
given to the word Zibertas. For a full account of its contents, with copious 
extracts, see Luigi Rossi, Dagli Scritii inediti di Giovanni da Legnano. Bologna, 
1808, pp. 20-51. The work contains allusions to the treatise De Bello, ibid., 25: 

f Alidosi, p.367. The wish of the citizens as to a Vicar is somewhat differently 
recited in the papal grant, as having been for one “qui sit zelator status ecclesiæ et 
domini nostri et gratus populo Bononiæ.”’ Bosdari, APP. p. 105. 

Ÿ Ghirardacci, Hist. Bon., II, p. 368. 

. The terms of the decree are printed, from the archives, in Ghirardacci, Ibid. 
p. 360. 
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(3) 


With the death of Gregory XI, on March 27, 1378, and the 
election of Urban VI, on April 8, begins another, and the last, chapter 
of the story of Legnano’s life. The French Cardinals, who formed a 
great majority of the sacred College, becoming dissatisfied with their 
choice, declared the election void, as having been induced by the 
threatening attitude of the Roman populace, and seceded to Anagni, 
with a view to a new conclave. A strong letter of remonstrance* 
addressed by Legnano, on August 18, to Cardinal Peter de Luna 
(afterwards anti-pope, as Benedict XIII) failed to prevent the 
election, on September 30, of the first of a long line of anti-Popes, 
in the person of Clement VIT; thus inaugurating the “Great Western 
Schism.” 

Legnano, a consistent supporter of the validity of the former 
election, was thereupon sent by his fellow-citizens to salute the right- 
ful Pope at Rome, and to ask for three favours from him. These, 
including the creation of a Bolognese Cardinal, were all granted, and 
Legnano returned the bearer of two red hats, which, on behalf of 
Urban, he presented amid scenes of great rejoicing, one to Caraffa, 
the Archdeacon of the city, and the other to Bishop Mezzavacca, on 
their promotion to the Cardinalate. The oration made by him is 
still extant.f It was, perhaps, on the occasion of this first embassy 
that the Pope declared that he would have retained Legnano at 
Rome, but that in the absence of so great a man the schools of Bologna 
would have been left desolate. Urban is said also to have offered to 
make him a Cardinal, provided that his wife would retire to a convent, 
which she declined to do.ï In 1379 Legnano completed a tractate 
in defence of Urban'’s election, entitled De Fletu Ecclesiæ, which the 
Pope forwarded to the University of Paris, where it provoked various 
replies, among them one from the Abbot of St. Vedast's, entitled 
De planctu bonorum, consisting of a dialogue between à doctor of 
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* Partially printed by Raynaldus, t, xvii, sub anno 1378, No. 30. It mentions 
an astrological warning of an approaching schismatical movement, which had been 
previously sent by the writer to Pope Gregory. Cf. Fantuzzi, V, p. 35. £ 

+ See extracts in Oudinus, p. 1073, who refers to the Codice Colbertino, t. iü, 
No. 815. a 

ÿ A. da Budfrio, on the “De conversatione coniugatorum," ? Decret. ii, 32, quoted 
by Fantuzzi, V, p.34. Legnano’s reply to this offer ïs set out in pose $ nolle se 
sanguinem pauperibus destinatam bibere, sed ex sudore manuum victurum,”” &c. 
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There can be no doubt that the group of listening scholars were 
on the left hand of the monument, balanced by a similar group on the 
right hand, the faces of both groups being upturned towards a bust of 
Legnano surmounting the whole. The inscription must have been 
placed below this central figure. The coat of arms, so often repeated, 
officially described as “ Di rosso spaccato d’argento col leopardo 
illeonito d’oro ambulante verso il capo, ed un corallo di rosso verso 
la punta dello scudo,”’ is supposed to have been that of the De 
Oldrendis. The inscription, as still fully legible to Fantuzzi, ran as 
follows : 


Frigida mirifici tenet hic locus ossa Iohannis. 
Ivit in astriferas mens generosa domos. 
Gloria Legnani. Titulo decoratus utroque 
Legibus et sacro canone dives erat. 
Alter Aristoteles, Hippocras erat, et Tholomei 
Signifer, etherii noverat astra poli. 
Abstulit hunc nobis inopinae sincopa mortis. 
Heu dolor. Hic mundi portus et aura iacet. 
Anno MCCCLXxxIII Die 
XvI mensis Februarii. 
Hoc opus fecerunt Iacobellus et Petrus Paulus fratres. 
Ioanne Lignano Bononiæ docente.* 


From Legnano’s will, made on March 27, 1376, before starting 
on his journey to Avignon, and from a long codicil made on February 


* These, not impeccable, Latin verses may be translated as follows : “ This place 
holds the cold bones of wondrous John. His liberal intellect has departed to the 
starry habitations : all the glory of Legnano. He was enriched with degrees both in 
the civil and the canon laws. A second Aristotle, a Hippocrates was he, and equipped 
with Ptolemy’s signs, he knew the stars of the sky. We were deprived of him by a 
stroke of unexpected death. Alas, the sorrow of it. Here lies the barbour and the 
breeze of the world. 

In the year McccLxxxirt the 

16th day of February. 
This work was executed by Iacobello and Pier Paolo brothers, while Giovanno 
Legnano was teaching at Bologna.” The last two lines of the Latin are now almost 
illegible. 

+ He had married, before making the will of 1376, Novella, daughter of Federico 
(son of Giovanni) Andreae, by whom he then already had a daughter Antonia, and a 
son Battista. Novella survived him, and was one of his executors. Mistakes as to the 
identity of Novella are numerous, and it is perhaps still not quite clear whether she was 
the daughter of a son, or of an adopted son of the same name, of Giovanni Andreae. 
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15, 1383, the day before his death,* we learn many particulars as to 
the members of his family, and as to the considerable property left 
by him in Legnano and Milan, as well as in Bologna. In the case of 
his son Battista dying without issue, which did not happen, he left 
funds for a “Collegium studiosorum,” with preferences for duly 
qualified candidates belonging to certain localities and families, which 
remind us of foundations nearer home. The following pedigree, 
constructed from various authentic sources, may serve for the 
identification of members of the family mentioned in this Intro- 
duction, or elsewhere : 


Giovanni Andreae Mailancia _ Girolamo da Legnano 
(the famous jurist. (conte degli Oldrendi) 
ob. 1348) 
Giovanni Calendrini — Novella Federico Giacomo da Legnano 
(an adopted (who lectured (conte degli Oldrendi) 
son of Giov. for her father) | | 
Andreae. | | 
A jurist. 
ob. 1365) . | 
| | 
Giovanni Novella==GIOVANNI DA  Princivallo Bianco 
| LEGNANO : 
Battista Antonia Marco Giovamello Cortello 
| (a natural son. 
| Canon & LL.D., 
Hanged, 1391) 
Guglielmo Giorgio 
Paolo Antonio Antonio Maria 
(Lettore 1470. Editor of (In his will, 1512, adds to 
the De Bello, as published in Giovanni’s legacies for a 

1477, 0. 1nfra, p. XXVii) College at Bologna) 


Alessandro 


Giovanni II = Francesca Fendazza 
(had 31 children) 


* Both will and codicil are textually set out by Bosdari, App., Nos. XXV and 
XXVI. He is described in the Codicil as formerly of the chapel of $. Proculus, now 
of the chapel of $. Iacobus de Carbonensibus. 
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_ On law-suits which arose between the children of Guglielmo and 
Giorgio under the Will of Giovanni, see Pancirolus, De claris legum 
interpretibus. The Milan Legnani, publishers of the De Bello in 1514, 
claim relationship with the author. A Captain Alessandro Legnani, 
in 1587, enlarged the house near the church of S. Giacomo into a 
palazzo, which passed by the marriage of Teresa Legnani, in 1772,* 
to the Campeggi family, from whom it was purchased by the Pizzardi, 
and was eventually sold to the Raïlway.t Girolamo, the last of the 
Legnani family at Bologna, died in 1805. In 1750 Donato Legnani 
took the name Agucchi, and this branch of the family is still repre- 
sented through females. Cf. Filippo Bosdari (who is thus descended) 
in his Giovanni da Legnano, 1907, pp. 53, 62; Rossi, Scrittori Bolo- 
gnesr, 1888 ; Pancirolus, 1593 ; Alidosi, 1620 ; Ghirardaccius, 1669 ; 
Oudinus, 1722; Argelati, 1745. 

The following epitaph (perhaps only suggested) upon Paul 
Anthony Legnano, by Emilius Romanus, his contemporary, occurring 


in a codex of the fifteenth century, is cited by Fantuzzi : ? 


Lignani iuvenis Pauli monumenta supersunt 
Consultum poterant quanta decere senem. 
Cura frequens studii vitam rapuitque deditque, 
Hic cineres. Animus summa quietus habet. 


Giovanni da Legnano, while enjoying the esteem and confidence 
of four Popes in succession, was also generally respected and beloved. 
He was especially dear to the people of Bologna, as “amatore della 
Repubblica e de’ poveri.”” $ Several writers enlarge upon his humility, 
at the time when, as Papal Vicar, he was practically “ Signore di 
Bologna,” in declining to take precedence of the Anziani or Gonfa- 
lonieri. ‘Anzi con grandissima modestia e riverenza sempre si 
mostrd humile e benigno a tutti in tutte cose, ascoltando le cause 
altrui con amorevole pazienza, virtù che veramente lo fecero grande- 
mente essere amato.”’ || He was, however, not inclined to put up 
with any unmerited slight, as appears from an oîften-repeated story 


* On which see Verses in the Bibliografia Bolognese, II, $ 10906. 

+ See Bosdari, who reïers to a collection of Legnani papers preserved by the 
Malvezzi Campeggi family. | 

ÿ IX, p. 140. 

$ The vote of citizenship, set out in Bosdari, App. XVI, p. 111, recites the 
important services of Legnano to Bologna. 

[| Ghirardacci, Hist. Bonon., IT, p. 368. Cf. Alidosi. 
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to the effect that, with à mind intent upon philosophical problems, 
he was frequently neglectful of his dress, which led to his being 


given the lowest place at a certain wedding party. He thereupon 


sent for a purple gown, which he proceeded to deposit on the seat 
which ought to have been his, exclaiming You worship fine clothes, 
here you have them,” and so left the room, while all the company 
blushed.* | 

For the vast reputation of Legnano, as teacher, writer, and man 
of action, it will suffice to call a few only of the many witnesses 
who speak of him as having been a universal genius, the glory of 
his age. 

Iohannes Garzon, for instance, writing about 1450, after men- 
tioning some of Legnano’s merits, continues : ‘“Hæc me in eam 
sententiam impellunt ut existimem ætatem ïillam Iohanne de 
Lignano nihil vidisse præstantius. Qui astrologiam atque oratoriam 
cum iuris civilis scientia coniunxisset, nullum me vidisse memini. 
Addo rerum humanarum peritiam.” 

‘Alter Aristoteles sui temporis vocari promeruit. Andreas 
Siculus ‘maximum et illustrem capitaneum sacrorum canonum, 
legum, et philosophiæ” vocavit eum,” says Freherus, writing in 
1558. 

Somewhat later in the same century, Pancirolus writes : “ Omnes 
disciplinas tenuisse creditus est, præterea divini humanique iuris 
scientiam. Philosophiæ naturalis disciplinæ, arti medicinæ etiam, 
et astronomiæ, antea incubuerat . . . interpretum iuris Pontificii 
princeps habitus est.” Ÿ 

With Gentil begins a more critical appreciation of our author. 
In his De Ture Belli (1508), L. x, ch. 1, speaking of the civil lawyers 
who have written upon his subject, he says: “Equidem præter 
Lignani paucula huius tractatus, et aliorum nonnulla sparsim, legi 
mihil, et ea non absque fastidio legi omnia. Sic sunt apta minus, 
minusque splendida : ut præteream :illud, esse in eorum libris 
quamplurimum non de bello, et de belli iure adversus hostem, sed 
de re militari, et legibus cum cive et milite nostro.”’ And Grotius, 
De Lure Belh (1625), Prolegomena, section 37, speaking of the earlier 


* Pancirolus, p. 438. 

f The MS. Cronaca Bolognetti, in the Biblioteca Comunale, goes so far as to Say : 
“Era dottore in legge e in tutte le altre scienze del mondeo, e si diceva che in quel 
tempo non si trovava uno pari a lui fra i Cristiani.” Bosdari, p. 78: 
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__ theologians and jurists (mentioning Lignanus) who have treated of 


the subject, censures most of them for having mixed up and confused 
PUR ie # mt 

sine ordine, quæ naturalis sunt iuris, quæ divini, quæ gentium, 
quæ civilis, quæ ex canonibus veniunt.” 


IT 


The Wnitings of Legnano. 


The importance attached by his contemporaries to any ex- 
pression of Legnano’s views, whether didactic or controversial, is 
sufficiently attested by the rapid multiplication of all his works in 
manuscript copies, which can alone account for these having found 
their way to widely distant European libraries. Printing was, of 
course, unknown in Legnano’s time, but in the following century 
not a few of his productions were by means of the new art made 
generally available. , 

The list of writings which follows is derived from many sources, 
and is fuller than that supplied by any single authority. Pains have 
been taken to make it as complete as possible, since it illustrates not 
only the career and character of Legnano, but also the movement of 
thought in the Italy of his day. Of only a few of these works can the 
composition be assigned to particular dates ; it has therefore been 
thought best to group them here according to the subject-matter 
with which they deal.* 


I. ASTROLOGICAL. 
Figura delle grande Costellazione, ovvero Congiunzione di Saturno 
e di Giove nel segno dello Scorpione l’anno dall Incarnazione di Christo 
*. Fantuzzi, Scritiori Bolognesi, t. v. p. 28, follows the order in which the writings 
occur in the Vatican MS. No. 2630. 
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MCCCLV, a di xxii noie d’ ottobre, secondo le considerazione de messer 
Giovanni da Legnano, sopra quella dando el giudizio suo. (MS. nee 343 
in the Laurentian Library at Florence, according to the Abate L. 
Ximenes, in his work Del vecchio e nuovo gnomone Fiorentino, 1757.) 

De Cometa, compiled in April, 1368, in which month the Comet 
appeared. (MS. Vatican 2630.) 

Cf. the historical portions of the Preface to the De Bello, and much 
in Legnano’s other writings. 
2. THEOLOGICAL. 

De Christo: De Deo: De Antichristo: De Angelis. (MS. 


Vatican.) Contains passages from Ovid and Virgil, and interprets 
astronomical occurrences as prophetical of the Incarnation. 


Vigilium maiestatis divine, compositum per magistrum omnmium 


scientiarum, etc., To. de Lignano, beginning “ Primo tractaturus de 
Deo Patre.”’ (MS. at St. Mark’s.) * 


3. ON CANON LAW. 


Commentaries and Disputations upon the Decretum, Decretals and 
Clementines, &c. Of a Disputation on some Extravagantes of 
John XXII, it was said “est melius quam unquam fecit de iure 
Canonico.” (MSS. are in the Cathedral Library at Padua, and in the 
Libraries of the Spanish College and of the Istituto at Bologna.) 


4. SPECIAL TREATISES ON THE SAME. 


De Interdrcto ecclesrastico, dated 1359, “ tempore interdicti gene- 
ralis et suspensionis studii.”” (MSS. at the Vatican and at Turin.) 
Printed, Mediolani, without printer’s name or date, together with the 
De Censura, With a note “Scriptus in Generali Concilio Basiliensi, 
per me To. Tollenor de Dyedem, A.D. 1436.” Also in the Tyactatus 
Tractatuum of 1540, t. xvi, fol. 245, and in that of 1584, t. xii, 
fol. 335. 


* See Valentinelli’s Catalogue, XII, p. 42, and Fantuzzi. 

f For a special account of Legnano’s canonical writings, indicating the libraries 
in which MSS. of them respectively may be found, and which of them are accessible 
in print, see Schulte, Geschichte des Canonischen Rechts, ii, P. 257. 
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Tabula remissoria de Interdictis ecclesiasticis. Printed in Trac- 
latus Tractaiuum of 1549, t. xvi, fol. 246, and of 1584, t. xiv, 
fol. 336. 

De Censura ecclesiastica, dated 1361. (MS. at the Vatican, 
St. Germain, and Basel.) Printed at Milan (with the De Interdicto), 
also in Ty. Ty. 15490, t. xvi, fol. 227, and 1584, t. xiv, fol. 307. 

De Beneficiorum  ecclesiasticorum  pluralitate, iussu domini 
Urbani V (cica 1365). Printed at Louvain by John of Westphalia, 
1475 (a copy is at Lambeth); at Paris by Peter de Cæsaris, M.A. 
and John Stol, 4to, s.d.; again at Paris in 1512, and at Milan 
in1515. Alsoin T7. Tr. 1540, t. xv, fol. 127, and 1584, t. xv, Pars ii, 
10) IC Le ER 

De Horis Canonicis. Printed in T7. Tr. 1540, t. xv, fol. 411, and 
1584, t. xv, Pars üi, fol. 558. (Qu. whether at Rome, by Barthol. 
Guldinbeck, in 1475 ?) 

De Celebratione Missae, Repetiho c. dignum, De Cele. Miss., Cle. 
(1. e. Clementinarum lib. III, Tit. xiv, c. 2). Printed at Pavia by 
Io. Ant. de Biret and Franciscus Ghyrardengus, 1488. 

De Appellationibus. (MS. at University of Leipsic.) 

De Ayrbore consanguinitatis. (MS. in the Vatican.) 


5. ON CIviLz LAw. 


De Permutatione. | 
De Emptione et Vendihione ad certum tempus. (MS. at the Univer- 


sity of Leipsic.) 


6. RELATING TO BOLOGNA. 

De Civitate Bononiæ et De Bello, 1360. 

See p. xi, supra, and Part IIT of this Introduction, 2nfra, p. xxvii. 

De Iuribus ecclesiæ in civitatem Bononiæ (circa 1373). (MSS. in 
the libraries of the city of Bologna, and of St. Mark’s, Venice.) See 
Valentinellis Catalogue, III, p. 42, and extracts in Rossi, Sort. 
inediti, pp. 25-51. It contains allusions to the De adventu Christ, 
Somnium, and notably to the De Bello, v. supra, p. Xiti, n., infra, p.xxv. 

Oratio, on delivery of the Red Hats in 1378. (MS. in Biblio- 
thèque Nationale.) Extracts are printed by Oudinus, p. 371, and 
Raynaldus, t. xvi. 
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7. ON WAR, REPRISALS, AND THE DUEL. 
It is not unlikely that before producing the work in which these 


three topics are treated in combination (see Part IIT, p. xxvii Of 
this Introduction) Legnano had treated of each of them separately. 
He seems thus to have treated of “ War” only, in his De Civitate 
Bononiæ et de Bello (ibid.). 

The Biblioteca Comunale of Bologna possesses several MSS. of 
the De Duello, viz. MSS. 804 and 2113 of the seventeenth century, 
and, in the University Library (?), B. 1483 and B. 1470 (entitled 
“Iohannes de Lignano et Iacobus de Castillo De Duello”) ; B. 1483 
and B. 1470 of the eighteenth century. 

The De Represaliis was printed separately at Pavia by Christo- 
phorus de Canibus in 1484; and again, in the same place, in 1487, 
without a printer’s name. 

The Tyactatus peregrinus de Duello, Ioh. de Lignano Mediola- 
nensis, ‘“ nuper inventus in lucem per magistrum Io. de Lignano, 
eius agnatum,’ was printed “ad utilitatem posteriorum,” by 
Ulrichus Sinzenzeler (as appears by his mark, and the letters VS.) 
at Milan, s.d. 4to. It was reprinted, “ Mediolani, apud Alexandrum 
Minutianum, impensis Ioh., [acobi et fratrum de Lignano, A. D. 1508, 
101€ 

For later reprints of the last-mentioned two works, see infra, 
D'ALe 


8. ON MORAL AND POLITICAL PHILOSOPHY. 


De Amicitra, circa 1365. (MSS. at St. Mark’s, at Turin, and at 
St. Peter’s Coll, Cambridge.) Printed at Bologna, by Hugo de 
Rugeriis, in 1492. Also in Ty. Tr. of 1540, t. xvüi, fol. 2, and of 1584, 
Loortiol:227. 

De Pace. (MS. in the Bibliothèque Nationale.) 

De virtutibus generatim : “ Circa circulos virtutum.”” (MSS., as 
also of the following treatises, at the Vatican and at St. Mark's.) 
De rusttia ; De vitiis religioni oppositis ; De pietate ; De observantia ; 
De obedientia ; De gratia ; De retributione ; De ingratitudine ; De 
Jorhitudine (begins : “ viso de Iustitia, videndum est de Fortitudine, 
et lacet tractavimus de Bello, tamen adhuc reassumam ibi secundum 
tractatum de Temperantia ”) ; De continentia : In Aristotelis Politi- 
corum lib. 2, 22, 201.* 


* See Valentinellis Catalogue, III, p. 42, and Rossi, Scritt. inediti, pp. 51-63. 
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| De Multiplici genere Monarchiæ. (In the Venice MS.) Contains 
a reference to the De Bello. It discusses the Politics of Aristotle, 
and has something on naval warfare.* 
Circulum Œconomiæe. (In the Venice MS.) + 
Circulum Politicorum. (In the Venice MS.) A commentary on 
Books I and II of Aristotle’s Poditics.t 


9. ON THE GREAT WESTERN SCHISM. 

Epistola ad Cardinalem de Luna, August 18th, 1378. (MSS. at 
the Vatican and in the Bibliothèque Nationale.) Partly printed by 
Raynaldus, t. xvii, Nos. 30-35. 

De Fletu ecclesiæ (Tractatus pro Urbano), written in 1379. (MSS. 
at the Vatican and at St. Mark’s.) Partly printed by Raynaldus, 
1:5:,-N0738:-. 

Pro Uybano tractatus secundus. (MS. in the Bibliothèque 
Nationale.) Printed by Raynaldus, t. xvii, Appendix. 


10. Among the writings of Legnano preserved in a MS., No. 2630, 
of the Vatican Library, is a treatise with no title, commencing : 
‘ Audite somnium per quod vidi solem et stellas, Genes. xxxvii.”? 
Citations from Levit. xix and Deuteron. xix immediately follow. 
The body of the work consists of a long dialogue between a clericus 
and a miles upon the respective prerogatives of the Pope and the 
Emperor. It is dedicated to the Pope, and ends: ‘“somniatum 
MCCCLxxINT, nocte vi Feb., scriptum die x Marti.” $ 


This treatise has remained in manuscript. Not so a distorted version ofit, 
which, since it is dedicated not to the Pope, as an argument in favour of Papal 
claims, but, at fulsome length, to King Charles V of France (1364-80), in support 
of lay governments, must have been put together, perhaps secretly, by its 
unknown writer, very. shortly after the date of the original upon which it is 


* See Valentinelli and Rossi, ibid. 

+ Ibid. 

f From fol. 226. 

$ So Fantuzzi, t. v, p. 43. This Somnium is a quite different work from the 
Vigilium, attributed to Legnano in Valentinellis Catalogue of the Library of St. 
Marks, t. iii, p. 42. See supra, p. XXI. 
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modelled.* It found its way into print, in both Latin and French, rather more 
than a century later, as the Somnium Viridarii, or Le Songe du Vergier. 

In Latin we find: Somnium. Aureus de utraque potestate libellus, temporali 
et spirituali, Somnium Viridarii nuncupatus, formam tenens dialogi, in quo miles 
et clericus de ambarumiurisdictionum disputabant potestate. Cui Repertorium 
annectitur ab Ægidio Daurigny recollectum. Op. et diligentia Iacobi Pouchin, 
sumptibus vero et expensis Galioti Dupre, Parisiüis, 4to, 1516. This edition is 
reprinted as ‘“ ab auctore incerto,” in the Tractatus Tractatuum of 1540.Ï 

A slightly different text is printed by Goldast in his M onarchia Roman 
Imperii (x612).$ It is entitled Philothei Achillim, consiliarii Regis, Somnium 
Viridarii, de iurisdictione regia et sacerdotahi. It commences : “ Audite som- 
nium quod vidi,” Genes. xxxvii, &c., is dedicated to Charles V of France, and 
ends : ‘ Liber Somnii Viridarii, cuius utilitas fuscos usque celebratur ad Indos, 
hic finem capit optatum.” 

There is no doubt that the attribution of the work to Filoteo Achillini 
(born in 1466 and died 1538), author of the poem IZ Viridario, and founder of 
an Academy similarly entitled at Bologna, || is a mere piece of mystification. 


In French : 


The earliest edition, entitled Le Songe du Vergier, ‘“‘ lequel parle de la 
disputation du ciere et du chevalier,’ is adorned with pictures, one of which 
represents a King (Charles V), on either side of whose throne are Queens, 
symbolical of the spiritual and temporal powers, another, a professor lecturing. 
It ends: “imprime par Jaques Maillet l’an mil. cccc quatre vintz et onze, 
le 20 jour de mars.” 

This edition is reprinted in the Tyaitez des Droits de l'Eglise Gallicane, 
MDCCXXXI.] 

Somewhat later appeared another edition of the Songe du Vergier, except 
in size identical with the former, and with the same illustrations, ‘ imprime 


* À MS. of it is said to exist in a catalogue, ending in 1468, of S. Sulpice in 
Bourges. See Tyaitez, as mentioned below. 
f The Royal Privilege speaks of it as “ nouvellement imprime.” It was placed 


in the Index (ordered at the Council of 1544) where viridarius is mistakenly 
supposed to be the name of the writer. 


Ÿ T. xiv, fol. 200-60, in double cols. 


$ T. i, fol. 58-229. Goldast’s Preface contains a discussion on the always dis- 


puted question of the authorship of the Somnium, and gives a long list of writers by 
whom it has been cited. 


| For this information as to the real Achillini, I am indebted to Professor 

À. Sorbelli, of Bologna. 
| { Le u Prefixed to this treatise is a Dissertation upon its authorship : ‘“ C’est 
un enigme,” says the writer, “fort au-dessus de ma portée. .. je n’ai point chez moi 
le Sphinx, comme le disoit Ciceron.” But he disbelieves in its attribution to Philippe 


de Maisières, and others. Like most of those who have dealt with the question, he 
seems never to have heard of Legnano. 
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à Paris par Le petit laurens, pour venerable homme Jehan petit, libraire, 
demeurant a Paris, en la rue St. Jacques, a l’ensigne du lyon d’argent,” 4to, 
(1500). On the half-title is the device of Jehan Petit, a tree, supported by two 
monkeys.* 


III. 


The work now reproduced. 


It was, as we have already seen, { in the year 1360, while Bologna 
was threatened with attack by the army of Barnabo Visconti, that 
Giovanni da Legnano composed, or more probably only complieted, 
the treatise upon War, which he afterwards presented, with a dedi- 
catory Preface, to Cardinal Albornoz, entitling it De Civitate Bononiæ 
et de Bello. Whether, in this its original form, the treatise dealt with 
Reprisals and the Duel, as well as with War, is uncertain. There can, 
however, be little doubt that the author’s essays upon all three topics 
were at some time or other combined by himself into one work, thence- 
forth known as his Tractatus De Bello, De Represaliis et De Duello. + 

Of this work manuscripts are to be found in the following libraries : 


At Bologna, in the Biblioteca Comunale dell’ Archiginnasio. MS. 
B. 1303 is of the fourteenth century, approximately of 


* Some copies of this edition bear ‘ Jehan Alisot, libraire, demeurant a Angier.”” 

Ÿ Supra, p. xi. 

Ÿ For the separate histories of the Essays De Represaliis and De Duello, see 
supra, D. XXIV. 

$ For much of what follows, as to manuscripts and editions, I am indebted to 
the kindness with which my enquiries have been answered by Librarians of the 
Bibliothèque Nationale at Paris, of the Biblioteca Apostolica Vaticana, of the Ambro- 
siana at Milan, of the KR. Biblioteca Nazionale at Turin, but most of all to the 
Librarian of the Biblioteca Comunale dell’ Archiginnasio di Bologna, Professor Albano 
Sorbelli, and to his learned colleague Professor Giuseppe Brini, who have been most 
helpful in many other ways to the present publication. 
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the year 1390. A reproduction of this MS. occupies pp. 1-65 
of the present volume. Also an eighteenth-century copy of 
the table of contents of the Vatican MS. 2630. 

At Rome, in the Vatican Library. MS. Reg. Suec. 1873, Lat. 
No. 369 (2639), of the fifteenth century, contains, it seems, 
all three treatises, but omits much of the Proæmium. 

At Turin, in the Biblioteca Nazionale, there is a MS, GT T7 A0! 
the fifteenth century, lacking the Proæmium. It is mutilated, 
breaking off near the end of Represahæ. 

At Paris, in the Bibliothèque Nationale, is a MS., No. 12467 (from 
the Bibliotheca Colbertina), probably of the earlier fifteenth 
century. 

At Si. Germain ; so Montfaucon, p. 1127 4. 

At Bâle; so Fabricius, and Montfaucon, p. 613 b. 

À translation into Italian by Paulus Antonius de Lignano, 
mentioned by Argelati (ii, Part I, p. 168), doubtless remained in MS., 
and seems to have disappeared. 


About the year 1477, the above-named Paulus Antonius de 
Lignano, great-grandson of the author,* prepared for the press this 
work of his ancestor. In so doing he took great liberties with the 
text, suppressing most of the prefatory matter, which may, not un- 
naturally, have struck him as somewhat fanciful, omitting also some 
sections and paragraphs of the main treatise, while interpolating 
throughout explanatory remarks of his own, which might well have 
been dispensed with. Of the text, as thus manipulated, editions, 
copies of all of which are extremely rare, were printed as follows : 

At Bologna, per Henricum de Colonia, ad instantiam Sigismundi 
de libris, mMcccczxxvrr, 6 Kal. Ian. It occupies, in double 
columns, 75 pages of a folio volume which has no general 
title, containing eighteen legal treatises, all dated between the 
years 1477 and 1403, the first of which is headed: ‘“Clarissimi 
iurisconsulti D. Lanfranchi de Oriano solennis utilis quoti- 
dianus et practicabilis tractatus de Arbitris. Additis multis 
aliis questionibus clarissimorum doctorum.” Legnano’s work 
is reproduced at the end of the present volume from the 


- See the pedigree of the family, supra, p. xviüi. It would seem that a MS. of his 
additions exists in the Bibliothèque Nationale. 
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Al Souls copy of this very rare collection, as is explained 
infra, pp. xxxvii and 375. 

At Pavia, per Franciscum de Ghirardengis, MCCCCLXxXxIv, die 
XXVIII maii, fol. 

Again at Pavia, per Christophorum de Canibus, MCCCCLXXXVII, 
die ult. maï, fol. There is a copy at Turin, commencing 
“Tractatus elegans De Bello, De Represaliis et De Duello : 
clarissimi interpretis domini Iohannis de Lignano Bononien- 
sis, in celeberrimo Bononiensi Gymnasio actu legentis, cum 
additionibus domini Pauli de Lignano, eius pronepotis.” 

At Milan, per Ioh. Angelum Sinzenzeler, impensis Iohannis Iacobi 
et fratrum de Lignano, cum additionibus domini Pauli de 
Lignano (s. d. circa 1500). 

Again at Milan, apud fratres de Lignano, MDxv, cum tractatu 
Paridis de Puteo de eadem materia. 

Also at Turin, MDXXV, 4to. 

The De Bello, with the De Represaliis, but without the dedica- 
tory Preface, and without any of the matter added by Paul Antony 
Legnano, is printed (as ‘“nunc primum in lucem editus ”’ !) in 
vol. xvi, from fol. 371, of the Tyactatus Tractatuum of 1584, which 
had also printed the De Duello, with the additions, separately in 
vol. xiü, from fol. 281. This last-mentioned tract had already 
appeared in vol. xii, from fol. 281, of the edition of 1549 of the 
Tyactatus. On the earlier separate editions of the two last-named 


treatises, see supra, p. XXI. 


The Contents of the work. 


The Proæmium contains a good deal of curious matter, most of 
which is omitted even in those printed editions which contain some 
of it. It begins with an elaborate and over-fanciful dedication to 
Cardinal Albornoz, whose exchange of his peaceful duties at the 
Papal Court for the command of armies is likened to the action of 
Ahab, King of Israel, who ‘ changed his raiment and went into the 
war.” Bologna, the seat of knowledge of all kinds, especially of 
law, and capital of the states of the Holy Church, is likened to 
Jerusalem, the throne of the Lord. Like Jerusalem, Bologna had 
been severely punished for her sins, but looks for deliverance to the 
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Cardinal, to whom the treatise, concerning Bologna and the War in 
which he is engaged, is offered by the writer. 

Legnano then sketches the history of Bologna es. the years 
1350 and 1360, under six heads,* of which the first relates to the 
cession of the city by Giovanni Pepoli to Giovanni Visconti, Arch- 
bishop and Lord of Milan. The second deals with the rule of the 
viper brood, t of the Archbishop, i. e. of his three nephews; Matteo, 
Galeazzo, and Barnabo, and of their representative, Giovanni 
Visconti de Oleggio. The third deals with Oleggio’s assertion of his 
independence. The fourth describes the misfortunes which hence 
resulted, and the fifth the recovery of Bologna by Albornoz to the 
see of Rome. The sixth, if such there be, seems to consist of visionary 
peeps into the future of the city. Throughout this sketch the Arch- 
bishop is described as ‘ Filius Saturni,”’ his nephews as “the three 
vipers,” the Pope as ‘“Iupiter,” Albornoz as “Frater Iovis.” 
Oleggio as “ Mercurius,”” Bologna as ‘“ Taurus,” an army as “ Mars.” 
Full information is given as to the position of the heavenly bodies 
at the date of each event, t and, as has been already explained,$ the 
author indicates, with reference to each of the three periods into 
which he divides his subject, the book by which he proposes to illus- 
trateit. Of these, only the De Bello had, as yet, been written. 

After this long exordium we come to the treatise De Bello itself 
(pp. x and 6%, infra). It consists of three “ Principal Treatises,”’ the 
first and second of which are quite short, dealing respectively with 
the definition of “ War,” and with the classification of its species. The 
third ‘ Principal Treatise ” occupies the rest of the work, dealing at 
length, in its six sections, with the several species of war, viz. : 

I. Heavenly Spiritual War, arising from the rebellion of Satan 
(chaps. ïi-vi). 
IT. Human Spiritual War, ï. e. the conflict between morality 
and self-interest (chaps. vii-vii). 

IT. Universal Corporeal War, ï.e. war in the usual sense of the 
term, considered under six heads (chaps. ix-lxxviü), treating respec- 
tively of: (x) the justifiability of war (chaps. x, xi) ; (2) those by, 


* The Bolognese MS. says six, the Vatican MS. five. 

Ÿ The viper occurs in the Visconti arms. 

Ÿ Dr. Rambaut, the Radcliffe Observer at Oxford, I has been good enough to look 
at the positions 50 attributed to the sun, moon and planets in the zodiacal signs, and 
pronounces them to be practically correct. $ Supra, p. xüi. 
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and against, whom war may be waged (chaps. xii-xvi): (3) the 
elements of warfare (chaps. xvii-xxx), with excursuses upon the 
cohort, legion, &c., upon the mutual duties of troops and commanders, 
and, at tedious length, upon courage and the list of virtues generally : 
(4) the rights and duties of troops who are obliged to serve, or who 
do so voluntarily, from various motives, and in particular as to the 
service of stipendiaries, whose position is discussed at inordinate 
length (chaps. xxxi-lviii) ; (5) plunder, prisoners, stratagems, and 
other incidents of warfare (chaps. lix-Ixxv) ; (6) the seven kinds of 
wars (chaps. Ixxvi-lxxvii), without mention that these kinds had 
been already so distinguished in the previous century by St. Thomas 
Aquinas in the Sec. Secundæ, Quæstio 40, and by Henry of ae 
(Hostiensis) in lib. 1. rubr. 3 of his Aurea summa. 

IV. Corporeal Private War, in self-defence (chaps. Ixxvii- —CXXi). 

V. Corporeal Private War, in defence of the State (the ‘“ mysti- 
cal body ”’}), i.e. Reprisals (chaps. cxxii-clxvii). 

VI. Corporeal Private War, for clearing one’s character, 1. e. the 
Duel (chaps. clxviii-clxxiv). 


Estimate of the work. 


It must be abundantly clear, from the preceding analysis of the 
work, that what would now be considered to be questions of Inter- 
national Law occupy but a small place init. Putting aside Tracts I 
and II, upon “ Spiritual War, Celestial and Human,” as also Tracts 
IV, V, and VI, devoted to the several species of “Private Corporeal 
War,” viz. ‘ Self-defence,”” ‘ Reprisals,” and the “ Duel, we may 
concentrate our attention upon Tract IIT, the longest of all, which 
deals with War properly so called, described by Legnano as “Uni- 
versal Corporeal War.” 

Even here, the author is primarily a canonist, astrologer, theo- 
logian, and moralist ; constantly preoccupied with the claims of the 
Papacy and the exceptional position of the clergy. In support of his 
arguments he quotes occasionally from Greek and Roman vwriters, 
but his pages are throughout crowded, one may perhaps also venture 
to say disfigured, by a superfluity of references to the civil and canon 
laws, while his style, here as elsewhere, is not unfrequently open to 
the criticism of Rabelais upon that of the Glossators, as “latin de 
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cuisinier et marmiteux, non de jurisconsulte.” At the same time, 
the work throws much light upon fourteenth-century views and 
practices, as, for instance, the employment of German mercenaries, 
the treatment of Jews and Saracens, the rivalry between Popes and 
Emperors, the recognition of clergy and laity as forming “ two 
peoples ” ; and, intermingled with all this, we do find much that is 
recognizable as appertaining, in à rudimentary way, to an Inter- 
national Law of War. Weare thus justified in looking upon Legnano’s 
book as being the first in which an attempt is made to deal with that 
subject as a whole. He discusses the lawful causes of War, the 
authority by which it may be declared, the distinction between war 
and reprisals, the distribution of booty, the employment of stratagems, 
the treatment of prisoners, of non-combatants, of enemy troops who 
have surrendered and, in particular, of enemy commanders. It will 
be noticed that he has here nothing to say as to hostilities carried on 
at sea, a topic which he, however, appears to have handled subse- 
quently.* 

His quotations from Roman classics are scanty, but he shows a 
wide acquaintance with the, already translated, writings of Aris- 
totle, to whom he always refers merely as “the Philosopher.”” His 
citations of the Fathers are for the most part derived from the Corpus 
Luris Canonici, which indeed, with the jurists who comment upon it, 
is his chief source of inspiration.f Heis, of course, also familiar with 
the Corpus Turis Civihs, with the Feudal Constitutions, and with the 
Lex Lombard. | 


It is a pleasure, as well as a duty, to express my gratitude for 
assistance received, in the performance of what has been a by no 
means easy task, from my friends Professors Brini, Da Costa and 
Sorbelli of Bologna, especially from the last named, in his capacity 
of head of the library of the University and City. I am also 


* In the De multiplici genere monarchie, see Rossi, Dagli Scritti inediti, p. 50. 

f He relies constantly, as might be expected, upon Causa XXIII, De re militari 
et de bello, and Causa XXXIII, Quæstio äi, De pæmitentia, of the second Part of the 
Decretum ; upon the Title, De Treuga et Pace, in the Decretals, lib. V, tit. 34: and 
upon the titles inscribed De Homicidio, in the Decretals, lib. V, tit. 12, in the Sex, 
lb. V, tit. 4, and in the Clementines, lib. V, tit. 4: also upon a long list of canonists, 
and upon the Secunda Secunde, Quæstio 40, of St. Thomas Aquinas. See the 
Index of Authorities, infra, p. 457. 
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indebted to the authorities of many other public libraries, for 
information courteously supplied in response to my enquiries ; and 
to Dr. Rambaut, for kindly ascertaining the general correctness of 
the astronomical statements occurring on pp. 73-78 of the extended 
text. I have been fortunate, for a second time, in securing the 
valuable services, as translator, of my friend Mr. Brierly, and, not 
least, in having been permitted by the Carnegie Institution to 
entrust the production of a work abounding in technicalities to the 
artistic accuracy of the Oxford University Press. 


MRPSHOEEAND, 
May 11, 1917. 


PRACTIATVS DE BELLO 


d. Jo. de Lignano de Mediolano Iuris Vtriusque Doct. 


Collotyped by the Oxford University Press from a photograph of 
the thirteenth-century manuscript, B. 1393, preserved in the 
Biblioteca comunale dell’ Archiginnasio di Bologna 


(See the Editor’s Prefatory Note which follows) 


PREFATORY NOTE 


THE original intention of the Carnegie Institution was to adopt 
for its edition of the De Bello the text of the Treatise as first published. 
Having ascertained that the first edition of the work appeared at 
Bologna in 1477, the editor procured its reproduction from a very 
rare volume, lent for the purpose by All Souls College to the Oxford 
University Press. 

His further enquiries, however, addressed to many European 
libraries, resulted in the receipt of information, courteously supplied 
by Professor Brini of Bologna, in March, 1912, as to a manuscript 
of the Treatise, believed, on good evidence, to have been written in 
the lifetime of the author. It was thereupon decided to make this 
manuscript the foundation of the present edition, and to relegate 
the very imperfect and much altered version of it, printed in 1477, 
to the end of the volume, to which it may be regarded as a sort 
of Appendix, commencing at p. 375 2nfra. 

In a letter to the editor of February 13, 1913, Professor A. 
Sorbelli, the accomplished librarian of the Biblioteca Comunale 
dell’ Archiginnasio di Bologna, wrote as follows : 


‘ Il nostro interessantissimo manoscritto è indubbiamente il più 
antico e il più autorevole dell opera del Legnano. Da un esame accu- 
rato che ho fatto, e dal giudizio di parecchi competenti, si pud fissar 
la data del manoscritto nostro (B. 1393) al finire del secolo xXIv, e cioè 
intorno al 1390. À circa questo anno corrispondono la “littera”, o 
scrittura, che à Bolognese, e percid assai nôta qui ; la filigrana della 


XXXVIII EDITOR'S PREFATORY NOTE 


& 


carta che, come pud, confrontando il Briquet, stabilirsi, è appunto 
a un di presso di quel! anno o di due a tre anni addietro ; ed il 
confronto con altri manoscritti datati.’ 


He goes on to confirm the early date assigned to the manuscript by 
an inscription placed upon it by a notary of Bologna, Rolandus de 
Castellanis, who was living in 1420, to the effect that he had bought 
it from Io. Bitini de Brissia, executor of Luca Cantarelli. 


The pages which follow were collotyped by the Oxford University 
Press from a photograph of the manuscript taken at Bologna in 1072. 


For the text, as “extended” and otherwise revised by the 


editor, with his explanatory note prefixed, see snfra, pp. 67-205. For 
Mr. Brierly’s English Translation of the same, see 2nfra, pp. 207-374. 
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IOHANNIS DE LIGNANO 
Tractatus de Bello 


The text of the Bologna Manuscript, MS. Miscell. B. 13953, 


as extended”? and otherwise revised 


by 
The Editor 


(See the Prefatory Note which follows) 


PREFATORY NOTE 


HE preparation of the “extended ”’ text which follows has cost 

the editor, even with the preliminary aid of an expert in the 

decipherment of contractions (Miss E. Barker), a very serious ex- 
penditure of time and labour. 

To begin with, he had to break up the continuous wording of the 
manuscript into punctuated paragraphs, using capital letters where 
called for. Then began the far more serious work of correcting the 
mistakes of the original copyist, and of checking, and re-writing on 
a uniform system, the endless quotations made by the author from 
the Bible and the Civil and Canon Laws. The biblical quotations, 
curiously enough, proved to be the most faulty. The, much more 
numerous, legal citations were generally right, but needed endless 
typographical amendment in order to render each distinguishable from 
its neighbours, and its parts distinguishable inter se. The following 
statement will explain the difficulties of the task, and the steps taken 
to surmount them. It may also not be unwelcome to readers un- 
familiar with Civil and Canon Law. 

The mediæval method of citing the Civil Law is comparatively 
simple. + First comes a mention of the collection from which the quo- 
tation is taken, whether from Justinian’s Digest, Code, Institutes, or 
Novels, or from the Libri Feudorum ; indicated respectively by ‘ ff.7?, 
MO inet Authent#, ov--Feud. «Next comes a clue to the 
‘ Title ”’ of the Digest, the Code, or the Institutes, indicated by setting 
out its head-line. Last comes a mention of the specific “law ”” to 
which reference is made, indicated, as a rule, not by its number within 
the “ Title ” but by its initial, or catch, words. Citations from the 
Novels or the Feudal laws are somewhat differently managed. 

The system of the Canon Law is more complex. The large col- 
lections, cited by Legnano, are: the “ Decretum Gratiami””, the 
‘“ Decretales Gregorii Papæ IX ”’, the “ Liber Sextus Decretalium ”, 
and the ‘ Constitutiones Clementis Papæ V ”. The two last named 
collections are respectively indicated by “ Lib. VI” and “Clem.”, 
but the source of citations from the ‘ Decretum ” or “ Decretals ” has 
to be inferred otherwise than from abbreviated descriptions of those 
works, except that the ‘ Decretals ”’ are sometimes indicated by the 
word ‘ Extra ”. 

The Decretum consists of three ‘‘ Books ””, the first of which con- 
tains ror “ Distinctiones ” ; the second 36 “Causæ”, each sub- 
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divided into ‘ Quæstiones ” ; the third, entitled “De Consecratione , 
contains 5 ‘“Distinctiones”. References are made to Book Tby 
“ dist.” or ‘di.””, preceded by a numeral; to Book IT by “q.”, pre- 
ceded and followed by a numeral ; to Book III by the words “ De 
Consecratione,”” ‘“‘dist.”’ or ‘‘di.””, followed by anumeral. References 
to the Decretals, Sext, and Clementines, without any mention of the 
“ Books ” into which they are divided, specify merely the “ Title ” 
in question, indicated only by its head-line, e. g. “ De Turerurando ”, 
or “ De Sent. Excomm.”, with which the canonñist is presumed to 
be familiar. 3 

The ultimate reference in the case of Book I of the Decretum 
is to a ‘canon ”’, in the other cases to a “ chapter ”, and is made as a 
rule by setting out the initial, or catch, words of the canon or chapter. 

The preceding statements must not be taken as exhaustive, e, g., 
the third Quæstio of Causa 33 constitutes an independent treatise, 
entitled ‘‘ De Pœnitentia ”, consisting of several Distinctiones, and is 
so quoted. 

In this ‘extension ””, pains have been always taken to commence 
the head-line of a “ Title” with a capital letter ; to distinguish be- 
tween “canons ” and “ chapters ” ; to print the catchwords of the 
ultimately.eited 1ex”, ‘canon: or Chapter -anitalies Vandeo 
mark the termination of each quotation, where it does not end a sen- 
tence, by a semicolon. It is hoped that the search for a quoted pas- 
sage may have thus been rendered, to a reader armed with the-indices 
of catchwords to be found in good editions älike of the Corpus Iuris 
Civilis and the Corpus Turis Canonici, not prohibitively difficult. Such 
wrong references'as have been detected have been sometimes indi- 
cated by à mark of interrogation, (?) ; sometimes they have been 
enclosed in brackets [ |, after which the right reference has been 
inserted. 

The original treatise is not divided into chapters, but, for con- 
venience of reference, the chapter divisions occurring in the print of 
1477 have been inserted in brackets, so far as they are applicable, in 
the margin of this extension. 
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5 Ex Israel mutavit habitum et ingressus est bellum,” iii Regum xxt 

capitulo. Israel est solium Domini et, ut scribitur Ieremiæ üi cap., 
‘ vocabunt Israel solium Domini.” Et hoc est patrimonium sanctæ Romanæ 
Ecclesiæ, cuius caput est Ierusalem, id est alma civitas Bononiæ, quæ vere 
vocari potest Ierusalem. Nam in ipsa quorumcunque scibilium, et maxime 
iuris, dilucidata est veritas. De hac scribitur, Zachariæ viüi cap.,  Vocabitur 
Ierusalem Civitas veritatis.’ Hæc ‘ formosa sicut Ierusalem,”” Cantici vi 
capitulo. De hac etiam clamat Propheta, Sophoniæ i cap., ” scrutabor lerusa- 
lem in lucernis ”’ ; et Actuum v cap., ‘‘ Replevistis Ierusalem doctrina vestra.” 
De hac etiam scribitur Apocalypsis xxi cap., “ Vidi Civitatem sanctam lerusa- 
lem,”” et ibidem xxi cap., ‘‘ Ostendit mihi Civitatem sanctam Ierusalem de- 
scendentem de cœlo,”’ id est Bononiam. Et vere de cœlo descendit, Cum ibi 
fons veritatis, iurium quæ adeo per ora principum promulgantur, viii di., guo 
iure ; C. De longi temporis præscriptione, 1. ultima. De hac scribit Apostolus 
ad Hebræos xii cap., “ Civitatem Dei viventis lerusalem cœlestem.” Et idem 
Apostolus ad Galatas iv cap., ” Quæ autem sursum est Jerusalem libera est.” 
De hac etiam scribitur, ii Paralipomenon vi cap., “ Elegi Terusalem ut ibi foret 
nomen meum.” 

Verum etiam, permittente Altissimo, et superius disponentibus corporibus, 
hæc Civitas Bononiæ, ut Ierusalem, ad extremum mutata est et devastata, et 
propter inhabitantium delicta innumera, odia mutua, diu comminatus est 
Altissimus ipsius destructionem, ut scribitur [ludicum xxix] iv Regum xx 
cap., ‘‘ Delebo Ierusalem sicut deleri selent tabulæ.”” De insidiis inhabitantium 
scribitur ii Paralipomenon xxv cap.,* ‘ Descenderunt insidiæ in Jerusalem.” 


* Jn fine. ‘“tetenderunt ei insidias in lerusalem.” 
2 


71 


72 DE IVRE BELLI 


Et propter superbiam inhabitantium comminatus est Dominus per Prophetam, 
dicens, ‘“ Computrescere faciam superbiam Iudæ et superbiam Ierusalem 
multam,” Ieremiæ xii capitulo. Et propter hanc clamat Propheta contra in- 
habitantes, dicens: ‘“Dabo Ilerusalem in acervos arenæ.” Et alibi propter 
hoc clamat Propheta, dicens, ‘ Ponam [Ilerusalem] Samariam quasi acervum 
lapidum,”’ Michææ i capitulo. Et propter hoc clamat Propheta contra nutritos 
in ea, dicens, ‘“ Contristatis Jerusalem nutricem vestram,” Baruch iv capitulo. 
Et propter hoc, scilicet inhabitantium excessus, factum est ut exercitus regis 
Babyloniæ obsident Ierusalem. Ileremiæ xxii capitulo. Et propter hoc 
factum est quod scribitur Ezechielis v cap., “ Hæc est Jerusalem in medio 
gentium,” id est hostium. Pœnæ causa factum est etiam quod scribitur 
Threnor. i cap., ‘‘ Facta est Ierusalem sicut quasi polluta.” 

Alma igitur civitas Bononiæ vere Ierusalem nuncupatur, et caput solii, 
id est patrimonii, sanctæ matris Ecclesiæ. Rex autem actu regens et gubernans 
est Reverendissimus in Christo pater et dominus, dominus Egidius, misera- 
tione divina Sabinensis Episcopus. Hic enim mutavit habitum et ingressus 
est bellum. Nam de throno pacifico, id est sacratissimo Collegio Cardinalium, 
et de latere dextro sanctissimi Papæ Innocentii Sexti destinatus est ad recu- 
perationem Jerusalem, id est patrimonii penitus deperditi, et ni ipsius recupera- 
tione mutavit habitum.. Nam, relicta pontificali quiete, ingressus est bellum, 
et bellum forte ut princeps serenissimus. Nam ante ipsum non erat Rex in 
Ierusalem, ut scribitur Iudicum [xxii] xxi cap., “in diebus illis non erat Rex.” 
Et propter ea dixit Dominus ad eum, scilicet dominum Egidium, ‘ misi te 
regere super populum Domini,”” Iudicum ix capitulo®. Et ipse dicere potest 
‘‘elegit me Dominus ut essem Rex,” primo Paralipomenon, xxviii capitulo. 
‘Et ipsum constituit Dominus Regem super universum Israel,” i Paralipo- 
menon xii capitulo®. Etiste ‘ Rex surrexit de solio Domini,” Ionæ iii capitulo. 
Et bene ingressus est bellum et feliciter. Nam ut allatus ala duplici, scilicet 
summæ prudentiæ et fortitudinis inclitæ, omnia iura sacrosanctæ Romanæ 


Ecclesiæ, tyrannice usurpata, de nihilo produxit ad esse, de tenebris ad lucem, 


ut dici possit quod de nihilo aliquid fecerit, Genesis i cap., et lex unica in prin- 
cipio, C. De rei uxoriæ actione. Vere igitur, ut Rex Israel, mutavit habitum et 
ingressus est bellum. 

Quia igitur Rex Israel, id est patrimonii, et maxime civitatis, Bononiæ, 
quæ est vere caput patrimonii, et quæ, sic ut supra dictum est, de extremo ad 
extremum deducta, mutavit habitum et ingressus est bellum, et hoc diebus 
nostris, immo et pendet, satis videretur incongruum hoc sub silentio penitus 
pertransire. 

Idcirco ego, Iohannes de Lignano de Mediolano, minimus inter ceteros 
iuris utriusque doctor, ad vos Reverendissimum in Christo patrem et dominum 
meum, dominum Egidium, miseratione divina Episcopum Sabinensem in 
partibus Italiæ, pro sancta Romana Ecclesia Vicarium Generalem, et verum 
Regem Terusalem, transmittendum concepi tractatum facere de Ierusalem, id 
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est de civitate Bononiæ, et de Bello, quod habitum mutando estis ingressus, 
hoc ordine. Nam de civitate Bononiæ ponam sex causas implicantes quæ 
acriter contingerunt dictam civitatem, ab anno domini MCCCL usque ad 
MCCCLX, maxime propter quæ insurrexit dominii mutatio, et cum quotis 
temporum et aspectibus annorum circa meridies dierum quibus hæc con- 
tingerunt, non autem horarum. Et hæc appono quia in aliquibus tractatibus 
intendo iuris metas excedere, explicando aliqua quæ forte evenient, et cuilibet 
causæ submittam unum tractatum vel plures, ut occurret. Aliquos tractatus 
transibo sub silentio, aliquos explicabo, unum solum exnunc publicabo, vide- 
licet tractatum De Bello, promittens, Domino annuente, singulos tradere expli- 
catos, tempore congruo, et causa cessante inhibitionis, supplicans eidem Reve- 
rendissimo Patri ut imbecillitatem intellectus supportare dignemini, et hoc, ut 
modicum suscipere exordium, corrigendum si placuerit et reformandum, iuxta 
gentilium Sapientis auctoritatem : ‘ Exiguum munus, etc.”  Descendo igitur 
ad themata, et ex causa ponam in figura. Et ecce. 


Edente Iove clavigero, clementiam * Sexto ferente, super cathedram pisca- 
S toris, ex eius edicto præpropere Mars ÿ accessit, ut libere ingrederetur 
viride et floridum Tauri pabulum.f Hoc fuit annis Domini MCCCL, die viii 
Iuli. Tunc Sol in Cancro, Grad. xxiii, Min. xxxiü. Luna cum Leone, Grad. 
xxvili, Min. xxi. Draco capite geminabat, Grad. xxvi, Min. ix. Saturnus in 
Ariete, Grad. xxvi, Min. xxxii. Jupiter cum Cancro, Grad. XXI Min ali 
Mars in Libra, Grad. xi, Min. xviü. Venus retrogradabat in Cancro, Grad. 
xxix, Min. xx. Mercurius Venerem sequebatur in Cancro, Grad. ix, Min. x. 
Et tunc altissimus filiorum Saturni,$ circulum || gestans a Iove,{ interius 
viperatus, ex limbis lateralibus tribus *#* altis viperis exsurgentibus, a septen- 
trione descendens, intercedente Mercurio ff Iovem, cum Marte pervenit in 
pabulo, et in pastorem perpetuum gregis Taurini exstitit assumptus.ft Et 
hoc fuit annis Domini MCCCL, die xxiv Octobris, Sole . . , Luna in Cancro, 
_Grad. ix, Min. 1, Saturno in Ariete, Grad. xx, Min. xix, love in Leone, Grad. 
xviu, Min. xii, Marte in Sagittario, Grad. xxiüi, Min. xxxii, Venere in Virgine, 
Grad. xxv, Min. xx, Mercurio in Libra, Grad. xxi, Min. xxv, Capite Draconis 
in Geminis, Grad. xx, Min. xix, Cauda, etc. 

Post temporis lapsum, operante Tovis clementia,$$ necnon et circulo |||] 
quem Saturni fiius ab eo susceperat, factum est quod Saturni filius Iovem in 
pabulo verbaliter suscepit,{{ et ipsum primum gregis pastorem recognovit. 


* id est, Clernente Papa VI regnante. ** id est, tribus nepotibus scilicet M. B. ct G. 

f idest, exercitus comitis Romandiolæ pro ff id est, dominus Iohannes de Pepoli. 
Ecclesia. Îf id est, in dominum est electus. 

Ï id est, Bononiam. | $$ id est, Papa Clemente. 

$ id est, Archiepiscopus Mediolanensis. {ll id est, pontificali dignitate. 

|| id est, dignitatem pontificalem. T id est, Archiepiscopus Papam in dominum 


id est, Papa. recognovit. 
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Hoc fuit annis Domini MCCCLII, die vii Septembris, Sole in Virgine, Grad. 
xxii, Min. x, Luna in Virgine, Grad. ïi, Min. xxx, Capite in Tauro, Grad. 
xiv, Min. xvii, Saturno in Tauro, Grad. xxiv, Min. xxvii, Jove in Virgine, 
Grad. xxix, Min. xvi, Marte in Sagittario, Grad. vi, . .. Min. xx, Venere in 
Virgine, Grad. üi, Min. viü, Mercurio in Libra, Grad. xxvii, Min. . .. 

Ecce Taurus hoc tempore modico trinum contraxit matrimonium, nec 
erubuit, vivente coniuge, nunc hunc nunc illum meretricali more appetendo 
prorumpere, ut dici possit de te quod scribitur Isaiæ [ii] i cap. quomodo facta 
est meretrix civitas fidelis plena iudicii ? Iustitia habitabat in ea, nunc autem 
homicidia. Argentum versum est in scoriam. Vinum tuum mixtum est aqua. 
Principes tui infideles, socii furum. Omnes diligunt munera, sequuntur re- 
tributiones. Pro pupillo non iudicant. Causa viduæ non ingreditur ad eos. 
Propter hoc ait Dominus exercituum fortis Israel, Heu ego consolabor super 
hostibus et vindicabor de inimicis meis, et convertam manum meam ad te, et 
excoquam ad purum scoriam tuam, et auferam omne stannum tuum et resti- 
tuam iudices tuos, sicut fuerunt prius, et consiliarios tuos, sicut fuerunt anti- 
quitus. Post hæc vocaberis civitas Tustitiæ.” Sic contingit et continget de te 
Taure, cum tripartitus fiet semicirculus, surget quies, fluet motus, senectus est 
obstans, sed vitiorum iuventus hoc operatur. 

Huic causæ subicio tres tractatus : unum de Marte, id est de Bello. Istum 
publico. Alium de Tove, id est de Ecclesia, et ipsius gubernatione per pastores 
suos, et per aspectus narratos, quis exitus ipsius prosperitatis et adversitatis, 
maxime respectu huius temporis, patrimonii. Alium de Saturno, id est de 
Imperio et ipsius gubernatione per proceres hodiernos, et quis exitus prosperi 
et adversi, maxime respectu regiminis ecclesiastici et temporalis Italici, licet 
aliqualiter transcendant metas iuris. Hos tamen nunc non publico, ut prædixi, 
donec cesset causa urgens. 


e 


Secunda Causa. 


Ost hoc, Saturni filio combusto,* elevatis tribus supra nominatis viperis,f 
Saturnum aquilinum f in cordis centro gestantibus, et combusti thronum 
ascendentibus,$ ipsi indivisim in pabuli pastores || suscipiuntur, Et hoc fuit 
annis Domini MCCCLIV, die xi Octobris. Tunc librabat Sol Grad. xxvi, Min. 
xxi, Luna rugiebat cum Leone, Grad. xvi, Min. xlv, Draco caput tegebat in 
Ariete, Grad. ii, Min. lvii, Saturnus geminabat, Grad. xxiñ, Min. xxiv, Jupiter 
librabat, Grad. xxü, Min. xvii, Mars in Capricorno, Grad. xxv, Min. iv, Venus 
luxuriabat in Scorpione, Grad. xvi, Min. xiv, Mercurius in Scorpione, Grad. xi, 
Min. xlvi, Draco caput tegebat in Tauro ®, Grad. iïi, Min. lix. 


* id est, mortuo Archiepiscopo. $ id est, succedentibus Archiepiscopo. 
+! id est, nepotibus. ù || id est, in dominos Bononienses. 
Ï id est, aquilam imperialem. 


DE CIVITATE BONONIÆ 75 


Post parum temporis, sorte posita super hereditate combusti,* maior 
ex viperis Ÿ in pabulum solus elevatur.  Hic non do quotam, quia non pondero 
ad sequentia, Post hæc, Mercurius,f a viperis penitus exterminari perti- 
mescens, intra pabulum ut pastor assumitur. Ecce hoc tempore brevissimo hic 
Taurus, luxuria furens, aliud trinum matrimonium contrahere non erubuit. 
Et quia sic luxuria furens in totuplici contrahendo contubernio, naturam pur- 
gabilis excessisti luxuriæ, pluit Dominus super te sulfur et ignem a Domino 
de cœlo, et subvertit te, et omnem contra te regionem et habitatores, et omnia 
virentia terræ, ut scribitur Genesis xix capitulo. Cum linea recta semicircu- 
labitur quid tibi curvum est rectificabitur. Hoc autem fuit annis Domini 
MCCCLV, die xvii Aprilis, Sole in Tauro, Grad. v, Min. vi, Luna in Geminis, 
Grad. xxviii, Min. xxxi, Capite in Piscibus, Grad. xxiti, Min. xlix, Saturno in 
Geminis, Grad. xx, Min. xvii, love in Sagittario, Grad. xxü, Min. xv, Marte in 
Geminis, Grad. v, Min. xxi, Venere in Tauro, Grad. xxvii, Min. xix, Mercurio in 
Ariete, Grad. xi, Min. xxii. 

Huic secundæ causæ subicio tractatus de temporali dominio universaliter 
infra Imperium, tractando ipsius originem, ipsius species, divisionem, suc- 
cessionem, modum gubernationis et conservationis, explicando unumquodque 
regimen, a minimo usque ad summum, in toto universo, ultra iuris metas, 
explicando qualiter secundum varietatem climatum mundi variantur mundi 
regimina, et qualiter in eisdem climatibus, variatis superiorum motibus et 
aspectibus, variantur mundi regimina, nam aliquando tyrannides, aliquando 
populus, aliquando principatus naturalis, communi et vulgato sermone, ut 
latissime prosequar, in prosecutione huius tractatus. 


Tertia Causa. 


Ost hoc, evanuit vipera maior,$ et Mercurius | recognovit sequentem | 

in pabulo. Hoc fuit annis Domini MCCCLV, die xxvii Septembris ©, 

Sol cum Capra salibat, Grad. xiv, Min. xlvi, Luna mordebatur a Scorpione, 
Grad. xxüi, Min. xxxi, Draco piscabatur cum Capite, Grad. x, Min. xix, Satur- 
nus cum Cancro, Grad. ii, Min. xlv, lupiter cum Capra pascebat, Grad. vi, 
Min. xxxiii, Mars morsum patiebatur Scorpionis, Grad. xxi, Min. xli, Venus 
cum Capra, Grad. i, Min. li, Mercurius Venerem præcedebat super Capra, 
_ Grad. xviii, Min. lv. Ecce, inverecunde Taure, novum aliud matrimonium sic 
instantanie non erubuisti contrahere, sed parum post hoc, huic dato libello ** 
repudii, O. revolvit ad A., et rediit cum Mercurio.ff Et hoc fuit anno Domini 
MCCCLYVI, die xi Februarüi, et tunc Sol piscabatur, Grad. 0%, vi, Min. lvi, 
Luna geminabat, Grad. xvii, Min. lvi. Caput Draconis erat repletum Piscibus, 


* id est, diviso dominio Archiepiscopi. I id est, dominus lo. de Olegio. 
+ id est, dominus M. 4 scilicet dominum B. 
Ï id est, dominus Iohannes de Olegio, dubitans ** id est, repulso domino B. 
mori. ff id est, dominus Io. de Olegio dominium 
$ id est, mortuus est dominus M. reassumpsit in solidum. 
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Grad, vii, Min. ix, Saturnus cum Cancro retrocedebat, Grad. o, Min. xliv, 
lupiter saltabat cum Capra, Grad. xvi, Min. ... Mars Sagittam ferebat, 
Grad, xvüi, Min. Ixiv, Venus aquam spargebat, Grad. xxiv, Min. lvüi, Mercurius | 
piscabatur, Grad. o, Min. xxxviii. Inhonestum visum est Tauro binos simul 
coniuges . . . Vtilius fuisset Tauro binos simul pati . . . quam per tot con- 
tubernia divagari. Et quia sic divagata es, tibi continget quod scriptum est : 
‘“ Adducet Dominus super te gentem de longinquo et de extremis finibus terræ, 
in similitudinem aquilæ volantis cum impetu, cuius linguam intelligere non 
possis, gentem procacissimam quæ non deferat seni nec misereatur parvulo, et 
devoret fructus iumentorum tuorum ac fruges terræ tuæ, donec intereas, et non 
relinquat tibi triticum et vinum et oleum, armenta bovum, et greges ovium.”” 
Hæc allocutus est Dominus ad populum prævaricantem, ut scribitur Deuteron. 
xxviii capitulo. Cum quaternarium resolvetur internarium tunc tibi fiet 
mobile fissum. 

Huic causæ subiungo tractatus de concessione et recognitione domini 
temporalis, explicando varios modos penes varietatem dominiorum et con- 
cedentium et recipientium. 


Quarta Causa. 


Ost hæc, constante matrimonio Mercurii cum Tauro,* flores et viriditas 
pabuli taurini fuerunt regnante Iove clavigero, innocentiam Sexto fe- 
rente, totaliter exsiccati,f et hoc fuit annis Domini MCCCLVIT, die xi Apri- 
lis. Tunc Sol erat cum furibundo Tauro, Grad. o, Min. xlvi, Luna fundebat 
Aquas, Grad. v, Min. xxix, Draco caput sub unda tegebat, Grad. 10, Min. 
xxxvili, Saturnus cum Cancro, Grad. xv, Min. xvi, Tupiter natabat in Aquis, 
Grad. xxvi, Min. xxii, Mars geminabatur, Grad. xv, Min. xiv, Venus ludebat 
cum Piscibus, Grad. xxi, Min. xx, Mercurius cum Tauro, Grad. xi, Min. xxxüi. 
O Taure inverecunde, hæc pœna fuit antiqui et temerarii tui divortii a coniuge 
qui tecum constante matrimonio auxit dotes tuas, te acutis cornibus super 
quadriennium elevando et de septentrione versus merediem latissimo solio 
præficiendo. Sed furore impatiens, facto divortio, ruptis cornibus corruisti. 
Et, quia sic elatus, inquit Dominus ad te Taurum : “eo quod elatum est cor 
tuum quasi cor Dei, idcirco adducam super te alienos robustissimos gentium, 
et nudabunt gladios suos super pulchritudinem sapientiæ tuæ et polluent deco- 
rem tuum, et interficient et trahent te, et morieris in introitu occisorum in corde 
maris. Numquid dicens loqueris, Deus ego sum, coram interficientibus te, cum 
sis homo non Deus ? in manu occidentium te, in manu alienorum, morieris, quia 
ego locutus sum, inquit Dominus,”” ut hæc scribuntur Ezechielis xxviii capitulo. 
Cum Iob cornibus Tauri medebitur, quod in centro est ad sphæræ concavum 
reducetur. Huic causæ adiungo tractatum De Ecclesiastica Censura, circa 
singulas species ipsius tractatus explicando singulariter. 


* id est, præsidente domino Iohanne de Olegio. 
id est, latum fuit interdictum divinorum et suspensio studii in civitate Bononiæ. 
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Quinta Causa. 


Ost hæc iterum depascente Mercurio,* intra pabulum Tauri secundo 
viperatus f in filium Saturni per adoptionem assumptus,f Martem 

motu veloci, ut Tauri pabulum ingrederetur propere destinavit,$ qui plures 
gradus lucidos et diurnos ipsius est ingressus.|| Finaliter, operam dante 
Mercurio 4] altissimus Iovis frater,** ab eo pontificalia, a Saturno imperialia, a 
Marte bellica, supra ceteros Ecclesiæ cardines gestans, Martem jf directum 
præveniendo, intra pabulum est susceptus,ff ut circulo primæ causæ revoluto, 
Sicut tunc motum velocem tarde gradiens prævenit in termino, sic nunc vice 
versa volantem reptilem præcessit, sed tunc præveniens virilius occupavit. 
Circumflexus circumflectetur, tandem vix eidem clavibus aperietur, clavibus 
clauditur. Anterius non negligat claviger quod posterius, alis tensis volatile, 
tendit ad astra. Requirit rugientem ut emittat rugitum Saturnus. Retro- 
gradus nititur erigi. Volatus non attinget astra, sed terrea circumspiciet, 
rugitus non longe sonum, nec Saturnus erigetur ad summum. Tibi, Taure, 
insperata fiet quies. Quintus in Zodiaco difformiter motus ut quiesceret donec 
radis iungatur, nec circumflectetur sinet. Ab auge iam motus, per circum- 
ferentiam epicirculi fluens efficitur unius. Prius circumvolet, post circumvol- 
vetur, ruiturus post non sublevetur. Volatilium multiplex reducetur, et unum 
vidi volantem ad astra plumis contingentem et ima. Vidi castrametantem 
ubi non pugna, caveat ne post mox fiat una. Post vidi alterum angelum 
volantem in manibus tenentem evangelium. Saturnus, in circulari epicirculo 
de opposito deductus, ad augem retrogradando de auge deducetur ad assem. 
Quod imum transduxit in summum, quod summum circumducet in imum, 
surget Leo grandis et mixtus sonitu scindens pacifer venia tritus. Concutiet 
fossa, reducet summum ad ima, sparsa redigentur in chaos, ut ex ipso astra 
derivarunt in troncos. Non lugeat Taurus cum vicinus quietis sperctur 
eventus. - Currus transvehitur, bobus punctis occa subitur. Catuli pascuntur, 
uni primum vel alteri sequens astute. Vidi plumata in nido minuto, imper- 
fecto, niveo, corvino. Scindetur nidus et solium obtinet unus qui fuit trinus, 
post binus sextus et unus. Erigitur tutus, titubabat alter, et ecce nullus. 
Video duos primos cœli consiliarios ad grande colloquium accessuros. Fiet 
colloquium in loco humido et venenoso. Ibi tractabitur ut mundus inferior 
concutiatur. Ibi tractabitur ut in mundo sectetur. Ib tractabitur ut mundi 
principatus permutetur. Ibi tractabitur ut Ecclesia periclitetur. Ibi tracta- 
bitur ut pestilentiæ et fames eleventur. Ibi tractabitur ut regio maritima con- 
quassetur. Ibi tractabitur ut mundi princeps in sede permutetur, fiet magna 
concussio. Tres autem inferiores consiliarii in alio angulo anteriori eiusdem 
domus eodem tempore colloquentur adinvicem, et multa de mundi dispositione 
disputabunt, et diffinient, et hæc colloquia fient annis Domuni MCCCLXV de 


*idest, FRE nn. de Olegio. : I id est, ANT Értbus comitatus. 

Ÿ id est, dominus B. 4 id est, dominus Iohannes de Olegio. 

Ï id est, vicarius imperialis effectus. el est, dominus Egidius, domini Papæ legatus. 
$ id est, magnum exercitum ut civitatem ap- +f id est, exercitum domini B. 


prehenderet transmusit. il id est, in dominum Bononiæ assumptus. 


[Cap. i.] 
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mense Octobris. O Taure, oportet te attentum esse ac cornibus paratum, cum 
mundi fulgor in stabulo tuo subumbrabitur, nec negligas. Et fiet hoc MCCCLXI, 
die v Maü. Hæc in grandi colloquio et multiformi tractarunt planetæ, de 
quibus in themate dixi. Hæc varii operantur revolutionum aspectus, et 
signandum est aliud in matrimonium Tauri. Nam annis revolutis quibus 
mense et die divertit, repulso O.,* eisdem reintegravit recepto S.f 

O Taure, motu pergens multiformi, cum motus sit ordinatus ut termi- 
netur in quiete, tibi inest ut motus terminetur in motum, et regulariter in 
deteriorem. Tibi finis motus est principium motus. Tibi quiescere est moveri, 
nunc imitando gentilem Catonem, qui repudiatam reassumpsit, regrediendo 
unde diverteres, inquietis terminum dirigere confidebas. Sed adhuc est ut 
movearis donec Altissimo placuerit stabilem tibi fingere modum. Ingressus 
est plene Iovis frater annis Domini MCCCLX, die primo Aprilis. Tunc Sol 
cum Ariete, Grad. xix, Min. xxiv, Luna librabat, Grad. xi, Min. xxi, Draco 
cum Capite sagittabat, Grad. xvii, Min. xxxvi, Saturnus rugiebat cum Leone, 
Grad. xxv, Min. viii, lupiter cum Tauro, Grad. xxi, Min. xvii, Mars pisca- 
batur, Grad. vi, Min. xxii, Venus Martem piscando præibat, Grad. x, Min. 
lui, Mercurius in Ariete, Grad. xvi, Min. x. Huic iungam gesta Pacis, cum 
facta fuerit. Et faciam tractatum singularem De Pace. Taure, infirmaris non 
plectorice, sed cathocinie, et vere cathocinie, quia humorum difformitas et 
excessus in quali diu provisum est in quanto, sed fervor in quali speras medi- 
corum plures sunt, ut tibi medelam afferant. 

l 


INCIPIT TRACTATVS DE BELLO 


In tractatu Belli sic procedam : 

Primo, ponam descriptionem Belli Humani, de quo principaliter tractaturus 
sum, in genere. 

Secundo, dividam Bellum per membra. 

Tertio, prosequar singula membra. 


Quid sit Bellum, et qualiter describatur ? 


Bellum sic describitur. Bellum est contentio exorta propter aliquid dis- 
sonum appetitui humano propositum, ad dissonantiam excludendam tendens. 
Dixi “contentio.”” Hæc ponitur ut genus, nam sub se continet et belli- 
cam contentionem et alias quascumque ut 1. si usque, 8 fin., #. De aqua pluv. 
arcenda. Dixi ‘ propter dissonum,”’ et est causa unde oritur quælibet con- 


* id est, Hostiensi legato. f Sabinensi legato. 
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tentio. Dixi ‘“appetitui humano,’”’ ad differentiam brutorum. Dixi ‘ad 
dissonantiam,”” etc., et est causa finalis cuiuslibet belli, nam quodlibet bellum 
tendit finaliter ad tollendam displicentiam quæ fuit belli introductoria, et sic 
fiunt bella propter pacem, xxiii, q. i, mobi. 


De divisione Bell, el qualiter dividatur. 


Secundo, Bellum sic dividitur. Bellum aliud Spirituale, aliud Corporale. 

Spirituale aliud Coœleste, aliud Humanum. Spirituale Cœleste est de quo 
habetur Iob, xiv capitulo®.  Humanum est de quo scribitur Ad Romanos vi 
cap., ibi ‘ video aliam legem repugnantem legi mentis meæ ”” ; xxxii, q. v, 
si Paulus. 

Corporale aliud est Vniversale, aliud Particulare. De Vniversali habetur 
ff. De captivis, quasi per totum ; xxiii, q. i, et q. ü. 

Particulare aliud fit ob tutelam corporis sui et rerum, et de hoc habetur ff. 
De iustit. et iure, 1. wf vim ; ff. De vi et vi ar., L. 1, $ vim vi; et ff. Ad leg. 
Aquil., L. scientiam, $ qui cum aliter ; et 1. i, C. De vi; et cap. olim, De restit. 
spol. ; et in Clem., s? furiosus, De homicidio. 

Aliud fit ob tutelam corporis mystici, vel eius partis, propter defectum 
iurisdictionis, quod ‘“ Represaliæ ” nuncupatur, de quo in Authent., ut non fiant 
pignorationes ; et De iniuriis, Lib. VI. Aliud fit propter contumaciam re- 
sistentis iurisdictioni iudicis, de quo in I. qui restituere, . De rei vindicatione. 

Aliud fit propter purgationem, quod “ Duellum ” appellatur, de quo C. 
De gladiatoribus, 1. una ; et De pugnantibus in duello, per totum titulum. 
Verum est quod posset dividi prima divisione per iustum et iniustum, sed in 
his modicum insistendum, et singula membra singulariter sunt explicanda ex 
ordine suo. 

Et primo de Bello Spirituali Cœlesti, brevissime illud explicando, et sic 
de singulis. 


Oydo Tractatuum. 


Tractabo igitur de Bello Spirituali Cœlesti. 

Secundo, de Spirituali Humano. 

Tertio, de Corporali Vniversali. 

Quarto, de Particulari, quod fit ob tutelam COrporis Sul. 

Quinto, de Particulari, quod fit ad defensam mystici corporis, quod 
‘“ Represaliæ ” nuncupatur. 

Sexto, de Particulari, quod fit ad purgationem, quod “ Duellum ” nuncu- 
patur. 


[Cap ii.] 
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/ De Spirituali Bello Cælesti. 


Redeundo ad singula, dico quod cœleste bellum insurrexit propter ingra- 
titudinem insurgentem propter defectum fissionis® caritatis impressæ a Crea- 
tore, in intelligentiam inter ceteras sublimiorem creatam. Et huic non con- 
gruit descriptio superius data. Vbi sciendum est quod, ut inquit Gregorius 
in Moralibus, ab initio creationis angelicæ naturæ, Altissimus omnium creator 
creavit Luciferum ceteris angelicis intelligentiis eminentiorem. Nam ipsius 
primatus non fuerunt inferiores cedris in paradiso Dei, ut scribitur Ezechielis 
xxxi, abietes, platani, non æquarunt [firmitatem] summitatem nec frondibus 
eius, nam ipse speciosus factus in multis condensisque frondibus dicitur, quia, 
prælatum ceteris legionibus, tanta® illum spiritus pulchritudinis reddidit, 
quanta et supposita angelorum multitudo decoravit.  Ista arbor in paradiso Dei 
tot quasi condensas frondes habuit quot sub se positas supernorum spirituum 
legiones attendit. Hic fuit signaculum Dei similitudinis. Fuit iste sic creatus 
ceteris eminentior, sicut et cetera foramina habuit præparata ad caritatem 
suscipiendam. Nam hic a principio conditionis suæ capax caritatis est con- 
ditus, quia si repleri voluisset [samtibus] sumptibus® angelicis, tamquam 
positis in regio ornamento lapidibus, potuisset inhærere, sed caritatem propter 
superbiam non assumpsit. Si enim caritatis auro se penetrabilem præbuisset, 
sanctis angelicis sociatus, in ornamento regio lapis scissus mansisset. Habuit 
ergo foramina, sed superbiæ vitio caritatis auro non sunt repleta. 

Quia igitur ceteris iste eminentior fuit, ut signaculum similitudinis Dei 
creatus, nec caritate propter superbiæ vitium repleri voluit, idcirco peccans, 
sine venia damnatus est, quia magnus sine comparatione creatus fuit, igitur 
propter hoc de paradiso eiectus, ut prolixe et pulcherrime videri potest in cap. 
principium enim, De Pœnit., di. 1. Et fuit Gregorii, ut prædixi. Et hoc fuit 
Spirituale Cœleste Bellum, circa quod, ut præmisi, parum insistendum, tamen, 
quia dixi ipsum ceteris eminentiorem, est attendendum quod quædam sunt 
collata angelis in principio creationis suæ communiter, sed differenter, quædam 
communiter, sed indifferenter. (Collata communiter sed differenter fuerunt 
naturæ sive substantiæ subtilitas, intelligentiæ perspicacitas, liberi arbitrii 
habilitas. Hæc tamen differenter, nam quidam sunt in substantia subtiliores, 
quidam in intelligentia perspicaciores, quidam libertate arbitrii habiliores. 
Collata autem communiter sed indifferenter fuerunt spiritualitas, indissolu- 
bilitas, indivisibilitas, immortalitas. 

In his omnes parificantur, et per hoc intelliges quibus Lucifer fuerit ceteris 
eminentior, quia in collatis communiter sed differenter. 

Est etiam attendendum quod Diabolus fuit exaltatus per naturalem 
prærogativam, de qua dictum est, exaltatus est etiam propter victoriam quam 
habet contra hominem aliquando in bello quod gerit contra ipsum, unde scribi- 
tur in Psalmo, “ Exaltasti dexteram deprimentium eum,”’ quam victoriam 
timens David dicebat, “ Ilumina oculos meos ne unquam obdormiam in 
morte, ne quando dicat inimicus meus, prævalui adversus eum.”’ Exaltatus 
est etiam propter superbiam, unde dictum est ei ‘“elevatum est cor tuum in 
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decore tuo,”’ cum ipse dixit, ‘‘ ascendam in cœlum, et ponam thronum meum 
ad aquilonem, et ero similis Altissimo,”” Isaiæ xiv capitulo®. 


Qualiter Spirituale Bellum Cœleste est metrum et mensura Spiritualis 
Humani Belli. 


Hoc igitur fuit Spirituale Bellum quo eiectus fuit Lucifer de paradiso 
Altissimi, et forte ex illo habuit ortum Spirituale Humanum. Nam in uno- 
quoque genere est devenire ad unum, quod sit primum et mensura eorum quæ 
sunt in communi genere. In genere igitur repugnantiæ bonorum contra mala 
est devenire ad primum. Primum sunt principia, principium autem virtutis 
est Altissimus, principium autem vitiorum et princeps est Diabolus. Ipsorum 
igitur pugna est primum et mensura cuiuslibet inferioris pugnæ spiritualis 
humanæ. 


De naturali deductione Spiritualis Belli corporum cœlestium ad 
bella terrestria. 


Et forte, naturaliter loquendo, bella corporalia terrestria habent bella 
cœlestia correspondentia, nam, ut dicit Philosophus, necesse est hunc [modum] 
mundum contiguum esse superioribus lationibus, ut omnis virtus inde regatur, 
primo Metaphysicorum, et secundo Cœli et Mundi. Omnis igitur actus inferior 
corporeus dirigitur a supercælestibus, et 1bi est pugna, id est repugnantia vir- 
tualis, insurgens propter diversitatem corporum cœlestium, et maxime plane- 
tarum, quæ plus apud cuncta operantur quam fixæ, et diuersitatem aspectuum, 
situum, et motuum eorumdem. Quibus forte attentis, non foret bene possi- 
bile mundum esse sine bello. Et forte non esset peccatum, secundum semitas 
naturalium et astrologorum, tenere mundum non posse diuturnari sine bello 
et cum sola pace, quod sic posset aperte demonstrari. 


Qualiter secundum theologos et naturales phmlosophos necessario sit 
dare bellum. 


Positis causis sufficientibus et necessariis productivis alicuius effectus, 
necesse est poni ipsum effectum, sed belli ponuntur causæ sufficientes et neces- 
sario productoriæ, ergo necesse est ponere ipsum bellum. Probatur maior. 
Nam effectus assequitur causam suam quoad esse productivum et destructi- 


vum, i, q. vii, quod pro remedio; i, q. i, quod pro necessitate ; 1v di., priscis ; 


lxi di., neophitus; i, q. i, detrahe; De baptis., debitum. Probatur minor. 
Nam secundum semitam naturalium impossibile est cœlum stare, Physicorum 
vii et viii, immo ipsius motus est perpetuus, et corpora cœlestia ex sui natura 
operantur in hæc inferiora effectus repugnantes, et hæc eflectuum repugnantia 
insurgit hic inferius propter varietatem aspectuum corporum cœælestium et 
motuum ipsorum, quod patet ex sensatis. Nam, stricte in proposito dedu- 


[Cap. iv.] 


[Cap. v.] 


[Cap. vi.] 
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cendo, propter variam correspondentiam corporum cœlestium, tempore con- 
structionis civitatum sunt repertæ civitates naturaliter se odio habentes, et sic 
amicæ, sic gencalogiæ, sic et particulares homines qui se naturaliter odio 
habent, non præcedentibus de meritis hinc inde, sic et naturaliter se diligentes. 
Cum igitur bella oriantur propter odia et dissonantias appetituum, hæc autem 
necessario producentur a motibus corporum cœlestium, quæ semper et neces- 
sario operantur, infertur bella fore de necessario, attenta necessitate materialis 
et corporeæ naturæ. Fateor tamen quod potentia naturalis non necessitatur 
directo, et per se immo resistere posset. Hinc est quod inquit Ptolemæus in 
libro Centum Verborum ‘‘ anima sapiens dominatur astris, quis ést ille regu- 
lariter, et laudavimus eum,”” fateor tamen, si theologi secus sentiant, me 
subicere, in omnibus quæ eos contingunt, eorum correctioni. 

De hoc tamen bello nihil intendo tractare, quia nimis foret iuris metas 
excedere. 

Causæ autem theologiæ, propter quas non est pax universalis in orbe, 
sex solent reddi. Prima, quia non puniuntur maleficia, Ecclesiastici iv capi- 
tulo. Secunda, abundantia rerum temporalium, Genesis [ii] xii cap., facta est 
rixa inter pastores Abraham et pastores Loth; Tacobi v, unde bella et lites, 
etc. Tertia, quia non occupamur in pugna contra Dæmonem, ideo non pug- 
namus ut homines, Isaiæ xxviii cap.,  percussimus fœdus cum morte et cum 
inferno ”” ; ad Ephesios [v] vi, non est colluctatio adversus carnem.” Quarta, 
quia non consideramus damna guerræ in qua perdimus animam et corpus et 
divitias, Ieremiæ 1vi® capitulo. Quinta, quia non ponderamus eventum belli, 
qui est dubius, primo Regum xii. Sexta, quia non servamus præcepta Dei, 
Ieremiæ iii cap.®, ‘ utinam attendisses mandata mea, etc.” 

Ex prædictis igitur infertur duplex spirituale bellum cœleste. Primum, 
Creatoris contra Luciferum ipsum, propter defectum caritatis in superbiam 
delatum, penitus de throno cœlesti ad centrum terræ deducendo. Et illud 
fuit momentaneum, de quo Iob xiv cap., ubi supra. Secundum, virtualis 
repugnantia corporum motuum et aspectuum cœlestium, introductoria for- 
malis repugnantiæ in hæc inferiora, propter quæ introducuntur inferiora bella, 
et hoc est continuum et successivum. À primo, theologice loquendo, dependet 
spirituale bellum et humanum, quod provenit ex repugnantia intellectus ad 
sensum, Nam Princeps Malorum persuadet et inducit ad vitia, ut deorsum 
emergat, ad [Romanos vi] Ephesios vi®, Princeps autem Bonorum econtra 
ut ad superna elevet. A secundo autem dependet bellum corporale humanum, 
immo etiam spirituale humanum, naturaliter loquendo, ut infra proximo trac- 
tatu discutietur. 


De Spirituali Humano Bello, secundum theologiam. 


Bellum Spirituale Humanum potest explicari theologice et moraliter. 
Theologice, est contentio exorta propter invidam repugnantiam Diaboli con- 
tra rationabilem creaturam, habens fomitem a peccato primi parentis. Et de 
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hoc bello spirituali loquitur Apostolus ad [Romanos vii] Ephesios, vi cap. 
sic inquiens, “ Induite vos armaturam Dei ut possitis stare adversus insidias 
Diaboli.” Et illa armatura sunt virtutes et bona opera quibus homines arman- 
tur contra vitia, xi, q. iii, qui resistit. Insidiæ autem Diaboli sunt innumera- 
biles, nam, ut inquit Iohannes Papa, ‘ Habet enim mille nocendi modos, nec 
ignoramus astutiam eius. Conatur namque a principio ruinæ suæ unitatem 
Ecclesiæ rescindere, caritatem vulnerare, sanctorum operum dulcedinem invi- 
diæ felle inficere, et omnibus modis humanum genus pervertere ac perturbare. 
Dolet enim satis et erubescit caritatem, quam in cœlo nequivit habere, homines 
constantes ex luti materia in terra tenere. Vnde oportet, quantum fragilitati 
nostræ conceditur, ut omnes aditus nocendi eius versutiæ muniamus, ne mors 
ingrediatur per portas nostras.” Hæc habentur xvi, q. ii, cap. vwisis. Sic 
alibi pulcherrime scribit Hieronymus ad Iovinianum, sic inquiens, ‘“ Sic in 
malis atque peccatis semina sunt incentiva et perfectio Diaboli. Cum viderit 
nos supra fundamentum Christi ædificasse fænum, ligna, stipulam, tunc sup- 
ponit incendium. Ædificemus ergo aurum, argentum, et lapides pretiosos, 
et attemptare non audebit, quamquam et in hoc certe non sit secura possessio, 
sedet quippe leo in insidiis, ut in occultis interficiat innocentem, et vasa figuli 
probat fornax, homines autem iustos temptatio tribulationis.” Hæc sunt 
transumpta De Pœnit., di. ii, cap. si enim, circa medium. Alibi etiam scribit 
Alexander Papa in hæc verba, ‘ Nam Diabolus non cessat circuire quærens 
quem devoret, et quærens quem ex fidelibus perdat, et maxime illos quos 
ardentiores in servitio Salvatoris eique familiares invenerit.”  Hæc sunt tran- 
sumpta äi, q. 1, #ulli, et cap. verum0), originaliter [ Lucæ xi et v capp.]° ; 
prima Petri v. Et habuit hoc bellum fomitem a peccato primi parentis, non 
ut a causa positiva, sed ut a causa sine qua non. Nam si non fuisset peccatum 
primi parentis, ad nihilum fuisset hæc pugna. 


De Spirituali Humano Bello, secundum moralem philosophiam. 


Moraliter autem intelligendo, et secundum semitam philosophorum lo- 
quendo, Spirituale Humanum Bellum est contentio exorta propter repugnan- 
tiam rationis ad sensitivum appetitum. Vbi sciendum quod secundum Philo- 
sophum, secundo De Anima, Anima habet quinque potentias, scilicet, vegeta- 
tivam, sensitivam, appetitivam, intellectivam, et, secundum locum, motivam. 
Appetitiva dividitur in sensitivam et rationalem. Idem Philosophus, i Poli- 
ticorum, quod anima dominatur corpori principatu disposito, id est in ordine 
ad servum, id est sicut dominus servo. Intellectus autem dominatur sensui 
principatu regali, id est in ordine ad liberos, hoc est dicere quod anima domina- 
tur corpori sicut dominus dominatur servo. Intellectus autem dominatur sensui 
sicut superior subdito tamen libero. Viterius attendendum quod intellectus 
dicitur rationalis, quia in se ipso habet formaliter rationem, appetitus autem 
sensitivus dicitur rationalis, non quia in se ipso habeat rationem, quia sunt 
potentiæ distinctæ formaliter, sed dicitur rationalis quia in homine est aptus 
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natus obedire rationi, irrationalis autem, quia potest non obedire rationi, 
vel ponit exclusionem rationis formaliter. His præmissis, evidenter apparet 
quod appetitus sensitivus humanus aliquando obviat rationi, aliquando obedit 
rationi. Vbi obviat, est bellum et repugnantia. Vbi obedit, est pax et con- 
cordia. Exemplum patet in magno mundo ubi omnia inferiora sunt apta nata 
obedire superioribus. Hinc est quod inquit idem Philosophus, primo Meta- 
physicorum et secundo Cœli, necesse est hunc mundum esse contiguum supe- 
rioribus lationibus ut omnis virtus inde regatur, et tamen aliquando non 
obediunt propter indispositionem materiæ, et inde fiunt aliqua præter inten- 
tionem agentium superiorum, ut monstra, sic sensitivus appetitus, ut inferior, 
aptus est obedire. Hinc est quod dicit idem Philosophus, secundo De Anima 
tractatu, de moto et de movente, si intellectus moveat appetitum sensitivum, 
et ipse eidem obediat, motus est naturalis, ac si sphæra superior moveret 
inferiorem. Si autem econtra, tunc motus non est naturalis ac si sphæra 
inferior moveret superiorem. Exemplum patet in monarchia civili, nam 
aliqui sunt subditi repugnantes principibus suis. Exempla huius repugnantiæ 
tolle in continente et in incontinente. Nam et in continente appetitus sensitivus 
inclinat in excessivum, utpote inordinatum cibum, potum, vel aliquid simile. 
Ratio discat illud fugiendum, ut nocivum, et tamen in continente vincit intel- 
lectus et ratio, et proprie continentia non est virtus moralis firmata, nam, ut 
inquit idem Philosophus, in virtuoso omnia consonant. Vnde cum, ex multis 
et frequentibus actibus, in appetitu sensitivo firmata fuerit promptitudo quæ- 
dam, inclinans ipsum appetitum sensitivum in bonum, et conformiter rationi, 
tunc proprie est virtus. In incontinente autem patens est hæc repugnantia, 
sed 1bi vincit appetitus sensitivus, nec illa dicitur vitium firmatum, donec ex 
frequentibus actibus ita assueverit inclinare in malum, quod sine aliqua repug- 
nantia nunc semper inclinet. Hæc repugnantia proprie censetur bellum spiri- 
tuale humanum, loquendo moraliter. De hac repugnantia etiam loquitur 
Apostolus ad Romanos, vi capitulo. ‘Video aliam legem repugnantem legi 
mentis meæ ” ; transumptive, xxxii, q. v, si Paulus. De hac etiam repugnantia 
scribitur vi di., sed pensandum ; De constitutionibus, ram concupiscentiam. 
Et de hoc spirituali bello loquitur Gregorius, xxiii, q. i, msi bella. In hac 
autem repugnantia ab adolescentia regulariter est inclinatio in malum, nam 
omnis ætas ab adolescentia prona est in malum. Genesis viii cap. ; xt, q.i, 
omms ætas. Et ratio consuevit multiplex assignari. Prima quia malum 
potest quis per se, bonum autem non sine gratia. Alia est propter fomitem 
originalis peccati impellentem ad malum. Alia quia facilius pervenerit ad 
malum quam bonum. Nam bonum consistit in medio essentialiter, vitia autem 
in extremitatibus, ad medium autem transitur unica via recta, ad extremum 
autem multipliciter.  Alia quia plura sunt impedimenta boni quam mali. Alia 
quia non fit bonum nisi cum iudicio rationis, qua adolescentes parum vigent, 
propter offuscationem organorum corporalium. Et hanc credo veriorem 
rationem. Hoc de Bello Spirituali, circa quod plura possent tractari. Sed 
prætermitto, quia transcenderent metas iuris, in quibus minus quam possibile 
sit intendo distendere. 
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De Vmiversali Corporali Bello. 


Tertio, tractaturus de Bello Vniversali Corporali, ipsius tractatum expli- 
cabo per quæstiones : 

Primo, quo iure ortum et inductum sit bellum. 

Secundo, quibus liceat indicere universale bellum, subiungendo contra 
quos. 

Tertio, quæ sint aggregantia bellum, explicando, per modum summæ, 
actus licitos et illicitos personarum bellum aggregantium, et formando quas- 
dam quæstiones circa ipsa. 

Quarto, quæ sint personæ quæ artari possunt ad bellum, et quod de 
accedentibus non astrictis. 

Quinto, de his spoliis quæ fiunt in bello, et aliis quibusdam quæ in bello 
fiunt. 

Sexto, per modum tabulæ ad instructionem canonistæ, de quæstionibus 
contingentibus materiam belli. Vbicunque in Corpore Iuris Canonici tracta- 
tum fuerit per Glossatores et Doctores, remittam. 

- 
Quo vure ortum habuit Bellum Vniversale Corporalc. 


Redeo ad primum, et primo quæro quo iure ortum habeat Bellum Vni- 
versale Corporale. Solutio. Ture divino et iure gentium. Iure divino, et 
probatur [osuæ viii ; primo Regum xvi capitulo. Iure gentium, ff. De iustit. et 
iure, L. ex hoc ture. 


Qualiter vure divino ortum habuit bellum universale corporale. 


Dixi quod bella orta sunt iure divino, ubi sciendum quod bella nedum 
domino permittente, immo positive concedente, inducta sunt. Et hoc demon- 
strari potest, nam omnis facultas tendens in bonum adeo positive nedum per- 
missive derivatur. Sed facultas belli indicendi iusti tendit in bonum, ergo a 
Deo positive provenit. Probatur maior, nam ‘“omne datum optimum et 
omne donum perfectum desursum est descendens a Patre [hominum] lumi- 
num,” Jacobi 1; 1, q. ii, quem pio. Probatur minor, nam indictio belli iusti 
et bellum iustum tendit in bonum, nam tendit in pacem et quietem universi. 
Hoc probatur auctoritate Augustini ad Bonifacium, sic inquientis; “non 
enim bellum quæritur ut bellum exerceatur, sed bellum geritur ut pax quæra- 
tur.”  Subdit, “ Esto ergo bellando pacificus, ut eos quos expugnas ad pacis 
utilitatem vincendo perducas.”  Habentur xxiii, q. i, noli. Est igitur finis 
belli pax et tranquillitas universi. Ergo infertur a Deo originaliter et positive 
provenisse. Confirmatur. Nam omnis actus punitivus malorum a Deo pro- 
venit, sed indictio iusti bell est actus punitivus malorum et rebellium. Ergo 
a Deo positive provenit. Probatur maior. Nam scribitur, ‘ mihi vindicta[m|, 
et ego retribuam,” [Proverbiorum xxii c.]; [xxiii, q. 1, cap. item cum in 
Proverbiis]; et alibi, ‘ mea est ultio et ego retribuam,” Deuteronomii xxxii ; 
ad Hebræos x; ad Romanos capitulo [xiti] xiü. Probatur minor auctori- 
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tate Augustini, in Sermone De puero centurionis, xxili, q. i, paratus, ver. nam 
corripiendo. Immo per hanc inductionem concludi posset theologice de neces- 
sario in universo fore malos et rebelles, nam maïiestati divinæ insunt actus præ- 
miativi bonorum et punitivi malorum, ut scribitur, “ nullum bonum, ete 
Tunc, illo præmisso, posset sic induci, posito actu necessario, ponitur obiectum 
terminativum illius actus. Hoc probatur per verba Philosophi libro ii De 
Anima, nam posito actu visionis ponitur obiectum visibile. Item et actu 
auditionis posito, ponitur obiectum audibile. Positoigitur a principio creationis 
mundi actu punitivo in Deo, necessario ponitur obiectum punibile, et tale est 
Malum, ut supra deductum est. Confirmatur primum principale. Nam omnis 
actus per quem tollitur nocendi facultas a Deo positive provenit. Sed indictio 
belli iusti est huiusmodi. Probatur hoc auctoritate Augustini, sic inquientis, 
“ Bella geruntur ut ad pietatis, iustitiæ societatem victis consulatur.” Subdit, 
‘ nam cui licentia iniquitatis eripitur, utilius vincitur, quoniam nihil est infe- 
licius felicitate peccantium, qua pœnalis nutritur impunitas, et mala voluntas, 
velut hostis interior roboratur.’”  Hæc habentur xxlii, q. 1, paratus, Ver. ac per 
hoc. Confirmatur. Omnis potestas est a Deo, iubente vel permittente, 
ergo potestas bellica sic provenit, sed non solum permittente sed et iubente. 
Ergo iubente. Probatur principale, ad Romanos xiii ; transumptive, xxiii, q. i, 
quid culpatur. Quid plura ? Nonne hoc patet, inspectis mundi generationi- 
bus ? Nam a principio creationis mundi usque ad tempora Noe Deus per se 
ipsum, et sine ministro, malos exterminabat, ut patet de Cain et Abel, et qui- 
busdam aliis regibus, ut scribitur Genesis 1v et v capitulis. Per se igitur bella 
induxit punitiva et malorum exterminativa. Infertur igitur ex præmissis bella 
iure divino inducta originaliter. Figuraliter, immo forte naturaliter, demon- 
strari posset. Nam ut inquiunt naturales, homo est parvus mundus, et sicut 
fit gubernatio in parvo mundo, sic in toto universali, similitudine tracta, ut 
inquit Philosophus viii Physicorum, ac in regimine naturali corporis constat 
quod ubi nullus est humorum excessus, nulla est rebellio repugnans conserva- 
tioni et durationi naturali. Vbi autem humorum excessus propter inordina- 
tum regimen, tunc pugna naturæ tendentis in conservationem contra excessum 
tendentem in destructionem, et in pugna aliquando sufficit naturalis potentia 
ad correctionem repugnantiæ, aliquando est impotens, propter excessum 
morbi, et tunc est opus extrinseco remedio, utpote medicamine sapiente natu- 
ram veneni, repugnantis tamen morbo. Sic directe in magno mundo. Nam 
aliquando in regione et plaga mundi nullus est rebellium excessus, et tunc nulla 
pugna, immo uniformiter tendit ipsius gubernatrix Natura ® conservationem. 
Aliquando est excessus rebellium, tendentium in destructionem gubernationis 
et conservationis, et tunc aliquando Natura per se corrigit, ut monitionibus, 
exhortationibus, et altis placationibus, et tunc non est opus bello, nec medi- 
camine venenoso. Aliquando in tantum excessit morbus quod opus est medi- 
camine venenoso, penitus materiam morbi extirpante, et tale medicamen est 
bellum eradicativum et exterminativum malorum.  Sic igitur in parvo mundo, 
recurrit ® propter defectum virtutis interioris ad medicum, qui operatur reme- 
: < 
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dio extrinseco et venenoso, sicut in magno mundo gubernator generalis, qui 
est Altissimus Creator, et est medicus universi, tendens in ipsius conserva- 
tionem et gubernationem, cum in tantum excreverunt humores tendentes in 
destructionem universi, vel partis eius, Dei iustitia [excessiva et ulterius im- 
portabilia]® respectu conservationis monarchiæ mundanæ, utitur remedio bel- 
lico, ut exterminet vitia et excessus, et discensia ® reducatur ad terminum tem- 
_ peramenti. Et, sicut in corpore humano isti humorum excessus fiunt circa 
membra singula corporis humani, et etiam distrosio ® insurgit, aliquando prop- 
ter humoris unius excessum, quandoque alterius, sic in universo, circa singulas 
regiones et mundi plagas, quæ sunt membra magni mundi, fiunt hi vitiorum 
excessus, quæ repugnant ipsius gubernationi, et aliquando in uno, aliquando 
in alio, secundum vitiorum varietates. Et sic contingit plagas mundi ali- 
quando infirmari propter vitiorum excessum, quæ quandoque sic excedunt 
quod opus est medicamine eradicativo, quo eradicabuntur aliquando boni cum 
malis, sicut medicina evellit etiam mixtim bonos cum malis. Immo aliquando 
propter dictum excessum penitus exstinguuntur, ut mors contingit etiam in 
singularibus suppositis, quod patet ex sensatis, nam regiones infinitæ propter 
hæc sunt penitus exstinctæ et inhabitabiles redditæ. Infinita possent recitari 
exempla, hoc idem contingit in gencalogiis et in regiminibus, quæ etiam mi- 
nuuntur et penitus exstinguuntur. Et licet hæc dicta sint sic figuraliter, tamen 
textibus legis divinæ apertissime demonstrantur, nam, ut legitur Genesis xix 
Cap., propter excessivum morbum Sodomæ Deus usus est medicamine bellico 
et eradicativo contra Sodomam, Gomorram, Seboim, Segor, et Oleale, licet 
duæ perierint propter vicinitatem, ut De Pœnit., di. 1, cap. sed continuo ; et 
cap. clericr, De excessibus prælat. ; et in Authent., ut non luxu. contra naturam, 
circa fin. coll. vi. Possent induci innumerabilia exempla. De isto etiam 
medicamine bellico, scribitur Iosuæ viii cap., nam 1bi Dominus Noster iubet 
[ad Iesum nave] ut constituat sibi retrorsum insidias, id est insidiantes bellatores, 
ad insidiandum hostibus. Et Augustinus, in libro Quæstionum super verbis 
Iosuæ, ‘‘ Iusta autem bella definiri solent quæ ulciscuntur imiurias,” id est 
delictorum excessus. Et subdit, ‘sic gens vel civitas plectenda est quæ vel 
vindicare neglexerit quod a suis improbe factum est.” Subdit, “sed hoc 
genus belli sine dubio iustum est quod Deus imperat, qui novit quod cuique 
fieri debeat.” Non dicit ‘“ permittit,” immo ‘“‘imperat.”” Subdit “in quo 
bello dux exercitus, vel ipse populus, non tam auctor belli quam minister Dei 
iudicandus est.” Et sic clare demonstratur Deum, ut medicum altissimum, 
et conservatorem universi, bella imperare, ut eradicentur delicta. Hæc 
habentur transumpta xxiüi, q. ii, Dominus Noster. De hoc etiam bello et 
medicamine eradicativo scribitur i Maccabæorum v cap., et Deuteronomii 
cap. ii; ubi ex mandato Dei filii Israel bella gerunt[ur]| contra Armoræos, quod 
etiam tractat Augustinus in libro Numerorum, et habetur transumptum xxiti, 
q. ii, cap. notandum same. De hoc etiam scribitur Tudicum v cap., ibi” elegit 
Dominus nova bella.” Loquitur de his eradicantibus vitiorum excessibus. 
Scribitur etiam [Iosuæ] Isaiæ xxx, ‘ Et bellis præcipuis expugnabit,” tan- 
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quam bellator. De his eradicantibus scribitur etiam 1 Maccabæorum iv cap., 
‘“ Confortamini et bellate.” Scribitur etiam Ieremiæ xx cap., “ Dominus est 
mecum tanquam bellator.” Hieronymus super Sophoniam pulcherrime hoc 
describit, dicens, ‘ Si quis fortitudinem latronis vel piratæ enervat et infirmos 
reddit, prodest illis sua infirmitas, debilitata enim membra quibus prius non 
bene utebantur a malo opere cessabunt.” Conclusio est Hieronymi quod 
sanantur vitiosi si eruatur morbus quo membra infecta in malum dispone- 
bantur, et hoc fit bello eradicativo. Hæc habentur xxiii, q. ii, cap. st quis 
fortitudinem.  Hoc aperte demonstratur per id quod seribitur Lucæ [vii] xii, et 
ad Hebræos xii® dicit Dominus, ‘ Servus qui nescit voluntatem domini sui 
et facit digna plagis, vapulabit paucis, servus autem qui scit voluntatem do- 
mini, et facit digna plagis, vapulabit multis.”” Excedens igitur recepit plagas 
a Domino. Hæc sunt transumpta xxili, q. iv, cap. ea vindicta. Hinc legitur 
quod Elias multos affecerit morte prima manu, et igne divinitus impetrando, 
iv Regumi cap. ; et cap. ea vindicta.  Deinde xxüii, q.[v]iv, sic scribitur de als 
tempore veteris legis, ii Regum xvii et xviii cap.; sic scribitur quod verbis 
Petri, apostolorum principis, Ananias et uxor eius mortui ceciderunt, Actuum 
iv capitulo. Transumptive habetur xvii, q. i, Ananias ; xxiii, q. [v] iv, 
ea vindicta, in fine. Et de hoc bello eradicante, pulchre loquitur Gregorius 
ad Brunehildam Francorum reginam, sic inquiens, ‘ Ne si, quod non credimus, 
divinæ ultionis iracundia sceleratorum fuerit actione commota, belli pestis 
interimat quos delinquentes ad rectitudinis viam Dei præcepta non revocant ” ; 
XxXiI, q. iv, st [vos] quos. Nonne inquit Dominus ad Moysen ; ‘ maleficos non 
patieris vivere ””, Exodi xxii capitulo? Moyses etiam, qui legem acceperat a 
Domino, cultores idoli morte punivit, Exodi xxxii capitulo. Samuel etiam 
mandato Domini Agag regem pinguissimum in frusta occidit, 1 Regum xv 
capitulo. Transumpta habentur xxiii, q. v, cap. Minc apparet. Dominus etiam 
Ægyptios fluctibus submersit, Exodi xiv cap.; Israelitarum cadavera prostravit 
in Eremo, Numerorum xiv capitulo. Transumpta habentur xxiii, q. v, quid ergo. 
Infinita possent super hoc demonstrando induci exempla veteris et novæ legis 
divinæ, sed hæc sufficiant ut ex his narratis sufficiat concludere bella originali- 
ter ortum habuisse ex iure divino, et non solum Dei permissione, immo et 
positive ab ipso, ut mundi gubernatore et medico vitiorum eradicativo, prop- 
ter salutem et mundi conservationem, et cum in hunc finem tendant hæc bellica 
remedia, ut supra clare deductum est, propter hanc autem [distrasiam]® et 
vitiorum multiplicorum excessum in universi destructione progrediente, ex 
sensatis apparet altissimum Creatorem, temporibus retroactis, et hoc eradi- 
cativo remedio usum fuisse, nam regna et mundi regimina quam plura sunt 
penitus enervata et quam plura remissa. Quid de Troianorum [assensu | 0 ? 
Quid de Græcorum imperio ? Quid de Romanorum universo dominio ?  Par- 
tes Italiæ temporibus nostris febriunt et subiciuntur examini. Medicina 
paratur alicubi minorativa, alicubi eradicativa, exercitante ad summum, quo- 
rum habitudines sunt fallaces, iuxta doctrinam peritissimi Hippocratis, primo 
Aphorismorum. Hanc regionem deduxerunt ad motum, ut Altissimus con- 
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gruam exhibeat medicinam, de cuius humores in quanto et quasi in tempera- 
mento plus discant, ® cumque ex pulmentudine fiunt evacuationes, sanet, iuxta 
doctrinam eiusdem®. Hæc autem conclusio, videlicet quod bella proveniant 
a Deo, positive et originaliter demonstrari posset, attento divinæ maïiestatis 
uniformi et perpetuo instrumento. Nam altissimus omnium Creator, median- 
te cœlesti machina, in hanc terrestrem machinam naturaliter operatur, licet 
supernaturaliter. TImmediate ubi vult spiret et influat, sed naturaliter loquor, 
iuxta dictum peritissimi Philosophi, primo Meteororum, et secundo Cœli, 
necesse est hunc mundum contiguum esse superioribus lationibus, ut omnis 
virtus inde regatur. Influit igitur Altissimus naturaliter in hæc inferiora, 
mediante cœlesti et sphærico corpore, illud autem totum corpus operatur, 
mediante motu et lumine, ut inquit idem Philosophus. Et, quia in ipsa tota 
machina cœlesti sunt partes diversarum virtutum in influendo, ut puta sphæ- 
rarum varietas, stellarum errantium et fixarum diversitas, a quibus propter 
varietatem naturarum et motuum dependet effective omne genitum et cor- 
ruptibile ; idcirco quælibet contrarietas et naturarum diversitas, repugnantia 
hic inferius insurgens, dependens est desuper. Ex quo statim infertur quod, 
cum repugnantia et difformitas sunt inductoria bellorum, quod bella inde 
oriantur, immo experientia docet quod, propter uniformitatem et difformita- 
tem aspectuum tempore nativitatis, insurgunt inter homines naturales dilec- 
tiones et naturales inimicitiæ. Hoc quilibet experitur, nam quis diliget statim 
cum viderit, nullis meritis præcedentibus, et sic odio habebit, nullis demeritis 
præcedentibus. Sic inter civitates et villas et castra insurgunt dilectiones et 
odia naturaliter, propter uniformitatem et difformitatem aspectuum tempore 
constructionis earum, et sic insurgunt odia et bella, influentia cœlesti, sic 
et amicitia et paces, sic inter provincias. Hæc autem cœlestis natura, me- 
diante motu, est productiva generationis et corruptionis, in his inferioribus 
augmenti et diminutionis, nedum in singularia supposita, immo in singulas 
mundi plagas, nam ex hac superna natura plagæ habitabiles factæ sunt in- 
habitabiles, et econtra. Nam, iuxta doctrinam Philosophi, ubi mare fiet 
aridum, ubi aridum fiet mare, ex hac naturarum repugnatione ac disposi- 
tionum, ex qua rixæ, contentiones, bella particularia et universalia insurgunt. 
Hæc, propter motuum et aspectuum varietatem, quædam exaltat, quædam 
exstinguit, et quædam deprimit, mutat mundi regimina universalia et particu- 
laria. Et hoc demonstrari potest, nam, posita causa sufficienti productiva 
alicuius effectus, necesse est illum effectum product, nisi adsit aliquod extrin- 
secum impedimentum productionis, sed natura cœlestis continue difformatur 
motu et aspectu, et ipsius partes sunt difformes ex sui natura in influendo. 
Ergo necesse est produci hos effectus repugnantes et difformes cum non sit 
quod impedire possit, et per hoc inferri posset quod naturaliter necesse est 
esse bella, nec aliter procederet naturaliter mundi gubernatio. Protestor 
tamen quod licet hoc cœlestis natura operetur in hæc inferiora, non tamen 
per se et directo intellectu humano, immo durat libertas arbitrü, ut in cap. 
Nabuchodonosor, xxüi, q. iv, et cap. de Tiriis ; et De Pœnit., di. ii, cap. sicut 
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enim ; et Philosophus iii Ethicorum. Sed operatur in organo virtutum sen- 
sitivarum, quæ recepta influentia administrant intellectum, sic per indirectum 
influit. Hinc est quod scribitur in libro Centum Verborum, “ anima sapiens 
dominatur astris.” Sed quia hoc tractare nimis elongatur a terminis iuris, 
non ulterius circa hanc deductionem insisto, sed sufficiat illatum ex prædictis 
et demonstratum, bella provenisse a Deo positive et effective, licet ex hoc 
ultimo inferatur, non immediate, sed mediante machina cœlesti, naturaliter 


operando. 


» 


Qualiler iure gentium ortum habuerit bellum universale corporale. 


Dixi secundo quod bella cognita sunt iure gentium. Hic tamen con- 
sidero quod, licet dicant iura quod bella sint introducta iure gentium, ut 
Isidorus, i di., us gen. ; et Hermogenianus iurisconsultus, in 1. ex hoc ture, 
ff., De iustit. et iure; tamen credo quod bella ortum habuerint non solum 
ex æquitate naturalis humanæ intelligentiæ creatæ, immo primordialiter ex 
dispositione naturæ naturantis, non solum influentis secundum actus humanos, 
immo super quibuscunque animantibus et etiam inanimantibus, ut sit verum 
dicere quod bella habeant ortum a iure naturali, etiam ut distinguitur a iure 
gentium. Quod qualiter differat probat textus, in I. ï, $ sus gen., et $ ius natu- 
rale, et 1. ex hoc ture, ff. De iustit. et iure ; et 1 di., 2us naturale, cum sua glossa, 
et cap. us naturale. Quod hoc sit verum sic ostenditur. Ex principiis natu- 
ralibus cuilibet enti naturali creato est insita inclinatio naturalis ad exclu- 
sionem cuiusque repugnantis suæ naturali dispositioni. Hoc patet inducendo 
in singulis naturalibus simplicibus et mixtis, nam aquæ insitum est resistere 
igni, et econtra, propter repugnantiam qualitatum. Sic in singulis elementis, 
sic in mixtis, induci posset maxime hoc quod patet in brutis, ubi, ex naturali 
repugnantia complexionum, unum inclinatur naturaliter ad occisionem alterius, 
et econtra, sic in rationali creatura insita est inclinatio a natura, etiam cir- 
cumscripto intellectuali dictamine, ad profugandum quodcunque sibi repug- 
nans. Quod hoc sit verum, ratione probatur, nam natura omnium creatorum 
productiva non minus debuit esse sollicita in conservatione rationabilis creaturæ 


. quam ceterorum productorum, cum ipsa sit nobilior, ut cap. cum infirmitas, 


De pœn. et remiss. ; et 1. sancimus, C. De sacrosanctis eccles. ; et cap. hæc 
imago, XXXI, q. V ; et propter ipsam, ut finem, omnia infra globum lunarem sint 
producta, ut 1. 2x pecudum, ff. De usuris. Sïiigitur natura induxit inclinationem 
naturalem in ceteris creatis ad quæcunque sibi contraria profuganda, quanto 
magis hoc debuit in rationabili creatura?  Hoc idem sensualiter patet per 
singula supposita discurrendo, nam quilibet hoc in se ipso experitur, si hoc ex 
principiis naturalibus hominibus insitum est, ergo ex hac inclinatione naturali 
primordialiter habuit ortum bellum, cum bellum, ut supra descriptum est, sit 
contentio exorta propter tollendam repugnantiam. [nfertur ergo quod illa 
contentio quæ oritur propter tollendum dissonum et repugnans conservationi 
suæ fundamentaliter habet ortum a principiis naturalibus, et sic in iure naturæ, 
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prout distinguitur a iure gentium. Sed statim dices, hæc destruunt textus qui 
dicunt ex iure gentium oriri, ubi advertendum quod, licet a iure naturali 
inducta sit illa inclinatio naturalis, circumscripta naturali intelligentia, tamen 
inclinatio illa regulatur per dictamen rationis et intelligentiæ naturalis, sicut 
dicimus in singulis actibus qui debentur hominibus naturaliter, circumscripto 
intellectu, utpote inclinatio ad cibum et potum et coitum. Ista hominibus 
competunt naturaliter, et tamen in homine regulariter dictamine rationis, 
quod non est in brutis, quæ carent illo dictamine. Sic igitur credo fuisse men- 
tem illorum textuum, videlicet quod regulatio illius inclinationis, introductæ 
a principiis naturalibus, insurgat ex iure gentium, id est ex æquitate generali 
naturalis intelligentiæ, sed ipsa inclinatio est de iure naturali. Hoc probat 
glossa in 1. ex hoc iure, ff. De iustit. et iure; et i di., us gent. Nam glossa 
utrobique super verbo ‘* bella ”” exponit iusta ; et sic intelligit de inclinatione 
regulata per dictamen rationis. Et licet dicant textus quod ex iure gentium 
insurgunt bella, non tamen credo falsum dicere bella, id est illas regulatas 
inclinationes, habere ortum a iure civili et a iure canonico. Nam ius civile 
et ius canonicum non dicunt aliam æquitatem quam sit æquitas a iure gen- 
tium. Immo sunt® ipsa æquitas iuris gentium, nam omne ius consistit in 
quadam rectitudine, et inde ius dictum est, ut i di., is generale. Sed ïus 
civile et canonicum sunt rectitudo vitæ et æquitas iuris gentium. Sed addunt 
supra rectitudinem illam quandam explicationem, nam ius legale et canonicum 
habent specificare et explicare rectitudinem et æquitatem iure gentium, quan- 
doque eam interminando per modos congruos, quandoque applicando ad 
varios actus, quandoque determinando per varios eventus. Hæc omnia pro- 
bantur per textum in 1. sus civile, ff. De iustit. et iure. Nam dicit ibi textus, 
‘ Jus est quod nec in totum a naturali vel gentium recedit, nec per omnia ei 
servit. Itaque cum aliquid addimus vel detrahimus iuri communi, ius pro- 
prium est, id est civile facimus.”’ Est ergo verum dicere quod bella sunt de 
iure civili et canonico, id est de ipsa rectitudine, quæ est ius civile et canoni- 
cum. Nec obstant textus statim allegati, quia illa rectitudo, nihilo addito vel 
detracto, ius gentium nuncupatur. Et sic loquuntur iura statim allegata, sed, 
cum aliquid additum vel detractum est, tunc civile vel canonicum nuncupatur, 
nulli tamen dubium quin ius civile et canonicum circa bella supra dictamen 
rationis generalis aliquid addant. Ex prædictis infertur quo iure bella orta 
fuerunt. 


Quibus primo et principaliter, el quo ture, et contra quos, bellum indicere 
6 liceat universale. 


Secundo quæro quo iure licitum sit Ecclesiæ indicere bellum contra infi- 
deles, et invadere terras eorum, et propter hoc indulgentiam concedere, cum 
iura in contrarium disponere videantur, nam nihil ad nos de his qui foris sunt, 
ü, q.i, multi. Etiam quia origine possessiones et iurisdictiones sunt apud eos. 
Nam Deus per totam rationabilem creaturam hoc produxit, nam apud bonos 
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et malos facit solem oriri, Matthæi v et vi ad finem; etiam quia ad fidem 
ogendi non sunt, cum omnes ali non incorporati sint relinquendi arbitrio 
ee xlv distinct. de Iudæis. Immo, quod plus est, dimitti potest infideli iuris- 
dictio super conversos ad fidem, dummodo non nimis gravet, prima ad Timo- 
theum, vi capitulo. Secundo loco, ut clare liqueat, est attendendum quod hic 
oportet primo præmittere quæ tetigi in materia represaliarum in principio, 
scilicet unde Ecclesia habuerit iurisdictionem, et etiam unde Imperator, quæ hic 
non præmitto quia ibi plene tactum fuit. Quo sic supposito, oportet etiam atten- 
dere quod in eadem civitate sub eodem rege sunt duo populi, et secundum duos 
populos duæ vitæ, et secundum duas vitas duo principatus, et sécundum duos 
principatus duplex iurisdictionis ordo. ÆEadem civitas est ecclesia, unus Rex 
est Christus, duo populi sunt clerici et laici, duæ vitæ, spiritualis et carnalis, 
et duo principatus, Sacerdotium et Imperium, tamen unum est principale, 
scilicet Pontificatus. In quod fit alterius resolutio, alias frivole demonstraret 
Philosophus xii Metaphysicorum, concludens unitatem Creatoris, sic demon- 
strans ; multitudo principatuum, mala entia, volunt male disponi, unus ergo 
princeps, sic directe in proposito, etiam quia in quolibet entium genere est 
dare unum primum, quod sit metrum et mensura omnium aliorum, ut idem 
Philosophus. Sic in monarchia tota est devenire ad primum, ergo sic etiam 
in naturalibus est devenire ad primum movens immobile, ut idem Philosophus, 
Physicorum vii et vi. Tale non potest esse Imperium respectu Pontificatus. 
Prætermitto infinita. Sunt hæc allegabilia. Sufficiat ergo inferre quod unus 
est Dominus orbis, vii, q. i, in apibus ; ix, q. iü, cuncta per mundum, et cap. 
per principalem ; ff. Ad. leg. Rhod. de iact., L. deprecatio. Et iste est Papa. 
Et hic non solum super fideles, immo etiam super infideles habet iurisdictio- 
nem, quod luce clarius demonstratur, nam Christus super omnes habuit pote- 
statem, unde in Psalmo: “ Deus iudicium tuum regi da.” Si Christus habuit, 
non fuisset diligens paterfamilias, si, Petro constituto vicario suo, curam non 
dimisisset, quod nefas est dicere. Etiam Petro tradidit claves regni cœlorum, 
dicens, “ Quodcunque ligaveris, etc.” Matthæi xvi. Et alibi, ‘“ Pasce oves 
meas,”” Iohannis ultimo. Sic igitur Papa de iure habet iurisdictionem super 
infideles, licet non de facto. Hinc est quod si gentilis, habens solum legem 
naturæ, peccat contra legem naturæ, puniri possit per Papam. Nam scribitur 
Genesis xix cap. quod Sodomitæ puniti sunt a Deo, ergo et Vicarius Dei hoc 
poterit. Idem etiam si colant idola, nam naturale est Creatorem colere et non 
creaturas. Item etiam poterit punire Judæos, si faciant contra legem suam 
in moralibus, et non puniuntur à prælatis suis. De christianis non est dubium 
quin punire possit, si faciant contra legem evangelii. Ex quibus infertur quod 
Papa, tanquam verus Princeps, potest bellum indicere infidelibus, et indul- 
gentias concedere propter recuperationem terræ sanctæ, et maxime terræ con- 
secratæ nativitate Christi, habitatione et morte eiusdem, ubi non colitur Chri- 
stus sed Mahometus. Item terra sancta victa fuit post mortem Christi iusto 
bello per Imperatorem Romanum, qui post spoliatus fuit per infideles. Idcirco 
licitum est Papæ recuperare ratione principatus quem obtinet. In aliis autem 
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terris quæ non sunt consecratæ, nec Imperium vel Ecclesia habuit iurisdictio- 
nem, de facto potest Papa facere præceptum quod non molestent christianos 
subditos. Alias potest eos per sententiam privare iurisdictione sua, et per hoc 
quæ, ut in pluribus tracta sunt de his, quæ notavit Innocentius, De voto, quod 
super his. Patet solutio ad primo quæsitum, scilicet de iustitia belli indicti ab 
Ecclesia contra infideles, ex quo infertur iustificatio belli indicti per Impera- 
torem contra hostes. 


Evidentiale. Et discuhitur qui sunt Imperaiores contra quos bellum 
indicere liceat. 


Vbi sciendum est quod duo sunt populi, scilicet populus Romanus et 
extraneus. De populo Romano, primo sunt omnes qui in totum obediunt 
Imperio Romano, nam populus accipitur pro toto Imperio, ut lex Romana, 
Ad municipalem. Quidam non obediunt in totum, sed in aliquibus, ut quia 
vivunt legibus Imperii et fatentur ipsum dominum orbis, ut sunt civitates Lom- 
 bardiæ, et similes, et isti sunt de populo Romano. Nam cum in aliquibus 
iurisdictionem exerceat, ut 1. si prius, De aqua. pluv. arc. ; et ibi notandum. 
Quidam sunt populi qui nullo modo obediunt Imperatori, nec vivunt Imperii 
legibus, sed dicunt se hoc facere ex privilegio, ut sunt Veneti, quia asserunt se 
hoc facere ex privilegio. Et isti etiam sunt de populo Romano, qui præcario 
hoc tenent ab Imperatore, et ipse revocare potest quandocunque voluerit, 
ut 1. si quis in principio, ff. De legat., ii. Præterea illud privilegium cis 
concessum debet esse accommodatum ut non priventur civilitate Romana, ff. 
De captivis, 1. in bello, $ si quis servum.  Quidam sunt populi qui non obediunt 
Imperatori, et asserunt hoc sibi competere ex contractu, ut sunt provinciæ 
subditæ Romanæ Ecclesiæ, quæ asserunt sibi competere ex donatione Con- 
stantini et aliorum Imperatorum, et isti etiam sunt de populo Romano, nam 
Ecclesia ibi exercet iurisdictionem quam habebat Imperium, unde non desi- 
nunt propterea esse cives Romani. Idem dico de regibus qui non fatentur se 
subditos Imperatori, ut rex Franciæ, Angliæ, Hispaniæ, et similes, qui asse- 
runt hoc sibi competere ex privilegio vel præscriptione. Et per hoc infero 
quod omnes gentes fere quæ obediunt sanctæ matri Ecclesiæ sunt de populo 
Romano, et si quis diceret Imperatorem non esse dominum, diceret contra 
textum Evangelii, cum dicitur ‘“exiit edictum a Cæsare Augusto, etc.” 
Populi autem extranei sunt qui non fatentur Imperatorem dominum, ut 
Græci, qui dicunt suum Imperatorem esse Dominum. Item Tartari, qui 
dicunt Grancanem esse dominum, et Saraceni qui dicunt suum esse dominum. 
Inter istos tamen est differentia, nam quidam sunt nobis fœderati, ut Græci 
contra Turcos, quidam cum quibus habemus pacem, ut sunt Tartari, nam 
mercatores nostri vadunt ad illos et sui ad nos, quidam sunt cum quibus nihil 
facere habemus ut ludæi, quidam sunt cum quibus habemus guerram actualem 
ut sunt Saraceni, et hodie, cum Turcis. Infertur ergo quod, cum Imperator 
sit princeps sæcularis, superiorem non habens in sæcularibus, nisi forte, ut 
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dixi, quod ipse potest indicere bellum contra hostes suos, et qui sint, post 
statim patuit. Et hoc est bellum de quo loquitur lex hostes, ff. De captivis ; 


et De verbor. significatione. Et in hoc vindicat sibi locum bellum, ergo indi- 


citur a populo Romano vel Imperatore, adeo quod, si Imperator indicat 
bellum aliquibus civitatibus Italiz rebelhbus, vindicat sibi locum effectus pub- 
lici belli, quia idem si repugnetur Offciali Imperatoris, vel Papæ, non propter 
Imperatorem vel Papam. Sr 


. 2 « 
An aliis a principe bellum indicere liceat universale ? 


Et quæro numquid aliis a principe liceat bellum indicere universale. 


Solutio. Non licet sine principis auctoritate, nam nemini sine principis 
licentia licet arma portare, C. Ÿt usus armorum, in rubro; et glossa in 
Authent., De mand. princ., coll. ii ; in Authent., De armis, coll. vi. Et est 
ratio, nam nemini sine principis licentia licet violare iura principum. Jus 
autem violat qui, sine iuris sollemnitate manu regia, ius sibi dicit, ubi habeatur 
copia ius dicentis, idcirco sine eius auctoritate non licet. Soli ergo Principi 
competit sua auctoritate, cum non habeat superiorem, ad quem recurrat pro 
iustitia consequenda. Hodie tamen quia sunt populi non recognoscentes 
superiorem de facto, non requiritur superioris auctoritas, cum non recogno- 
scant. Immo tota die bella indicuntur a populo contra populum, nullo alio 
requisito. 


An bellum motum per Imperaiorem contra Ecclesiam sit iustum, et an 
leneantur subditi ei in hoc obtemperare ? 


Secundo quæritur numquid bellum quod movet Imperator contra Eccle- 
siam sit iustum, et teneantur subditi ei in hoc obtemperare. Videtur quod sic 
quia sit principis auctoritate vel mandato, ergo, etc. Etiam, quia duæ sunt 
iurisdictiones, De iudiciis, novif ; Qui filii sint legitimi, causam, et cap. per 
venerabilem ; De appell., s: duobus. Etiam quia in pertinentibus ad armorum 
usum subditi tenentur obedire Imperatori, etiam schismatico, [i] xi, q. ïüi, [wi] 
Tulianus.  Solutio, contrarium est verum, nam Imperator est advocatus Eccle- 
siæ, et tenetur eam defendere, idcirco non potest eam impugnare, De natis ex 
libero ventre, cap. unico ; De restit. spol., conguerente. Immo indicendo bellum 
contra Ecclesiim meretur perdere privilegium indicendi bellum, cum illo 
abutatur, xi, q. ii, privilegium ; De decimis, suggestum ; ut puniatur in quo 
deliquit, De translatione, guanio, $ ne autem. Immo talis pertinacia in 
Principe non distat ab hæresi, De hæreticis, excommunicamus, i, $ i; et ibi 
notandum. Etiam quia Papa superior est, nam examinat Imperatorem ipsum, 
reprobat et deponit, De elect., venerabilem ; De re iudic., ad apostolicæ, lib. vi. 
In hoc igitur casu non tenentur subditi iuvare Imperatorem contra Ecclesiam, 
immo econtra. Et potest Papa absolvere eos a vinculo fidelitatis, xv, q. vi, 
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nos sanciorum, et cap. iuratos ; et nota De hæreticis, excommunicamus ; i, De 
pœnis, cap. ult. ; Et de hoc per Hostiensem, De resti. spoliatorum, olim. 


Quid iuris, cum Papa movet bellum contra Imperatorem ? 


- Quarto quæritur quid econtra si Papa indicat bellum contra Impera- 
torem? Solutio patet per præcedentia, nam si Papa indicat bellum contra 
Imperatorem schismaticum, hæreticum, vel alias usurpantem iura et liber- 
tates ecclesiarum, omnes fideles tenentur iuvare Papam, et etiam vassalli 
Imperatoris possunt absolvi a iuramento quo tenentur, vel declarari non 
teneri, ut cap. 2uratos, et cap. nos sanctorum, XV, q. vi. 


De aggregantibus bellum, et ipsum perficientibus. 


Tertio restat videndum de aggregantibus bellum, et ipsum perficientibus, 
et quæ etiam in ipso fieri debeant. 


De legione et cohorte, et qui et quot numero in eis reqwiruntur. 


In bello sunt legio, et habet vii millia c pedites, et septingentos xix equites, 
sunt cohortes, et quælibet cohors xx alas. Milliaria habet pedites mille cv, 
equites cxxxv. Quinquagenaria habet quingentos quinquaginta quinque pedi- 
tes, et equites Ixvi. Ita notat glossa, ff. De his qui not. infam., L ii. Hæc 
igitur et dux et ordo faciunt bellum, sumendo bellum pro multitudine apta 
et ad bellandum præparata, non autem pro actu bellandi. Duo.tamen princi- 
paliter fundant bellum, scilicet arma et vires. Hæc dividuntur in tres partes, 
equites, pedites, et classes. Nam equitibus campi, classibus maria et flumina 
peditibus colles, urbes, plana abrupta, servantur. Hinc infertur quod pedites 
magis sunt necessarii reipublicæ quam equites, quia possunt undique prodesse. 


Qualiter malites se debeant habere in bello, et cui obediant, et a quibus 
abstinere præcipiuntur ? 


Milites autem in bello sic se habere debent, ut servent iuramentum quod 
præstiterunt, nam iuraverunt se strenue omnia facturos quæ præceperit Impe- 
rator et nunquam deserturos militiam nec mortem recusaturos pro defensa 
reipublicæ, ut ff. Ex qui. caus. maiores, I. pæn.; et C. De his qui non implet. 
stipend., L. i, lib. x. Eorum ducibus debent obedire, ut 1. collatores, in prin- 
cipio. Nam cum a Republica amantur et aluntur, solis debent insistere utili- 
tatibus publicis, et esse in numero militiæ, ut armorum quotidiano exercitio 
ad bella se præparent, ut L #ilites, C. De re militari. Et sic debent ducibus 
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obtemperare quod, si contra præceptum eorum aliquid fecerint, etiam bene, 
nihilominus capite puniuntur, ff. De re milit., 1. desertorem, $ 1n bello. Absti- 
nere debent ab agrorum cultura, animalium custodia, mercimoniorum quæstu. 
Aliena non peragant negotia, ad civiles curas non accedant, alioquin militia 
et eius privilegiis nudabuntur, C. De re milit., L. #emo milites, et 1. qui mili- 
tares : C. De locat. et cond., 1. #ilites ; C. De procur., 1. snilitem. Non 
emant prædia ubi militant, et tempore quo militant, etiam nec alieno nomine, 
alioquin fisco vindicantur. Si tamen ante missionem non molestantur, post 
noninquietabuntur. Fallit illa regula ubi fiscus distrahat eorum bona paterna, 
et ubi ex hæreditate quærunt. Hoc autem inductum est ne studio culturæ a 
militia avocentur. Hæc habentur ff. De re milit., 1. malites. 


Que pertineant ad officium ducis bell ? 


Ad ducem autem belli pertinet militibus parcissime commeatum dare, 
equos militares extra provinciam duci non permittere, milites in castris reti- 
nere, ad armorum exercitationem producere, ad opus privatum, piscatum, 
venatum, non mittere, claves portarum suscipere, vigilias circumire, frumen- 
tationibus commilitonum interesse, frumentum probare, mensuræ fraudem 
coercere, delicta castigare, querelas commilitonum audire, valetudinarios in- 
spicere. Hæc habentur in L. oficium, ff. De re militari. Ad eius etiam perti- 
net officium in virentes fluminis ripas legionem ponere, et ut nullus omnino 
aquam fluminis polluat, neve abluendo equorum sudorem publicos oculos 
maculet, sed procul in inferioribus partibus fluminis id facere permittat. Hæc 
habentur C. De re milit., 1. ingentis. Ad ipsius etiam officium pertinet castra 
ponere ubi lignorum, pabuli, aquæ copia habetur, et, ut diutius commorandum 
sit, loci salubritas eligatur, ne mari sit vicinus, aut altior locus qui ab adversa- 
riis captus possit efficere. Considerandum etiam ne torrentibus inundari con- 
sueverit campus. Hæc Vegetius, De re milit., lib. i, cap. xx. Ad eïus etiam 
officium pertinet secundum numerum militum munire castra, ne maior multi- 
tudo constipetur, neve paucitas in latioribus ultra quam oportet cogatur 
extendi. Ad bonum etiam ducem pertinet locum in quo dimicandum est 
noscere, qui quanto superior fuerit utilior iudicatur. Ouod si victoriam de 
peditibus sperat contra milites hostium, loca inæqualia, aspera, montuosa debet 
eligere, si autem econtra, loca plana, patentia, neque silvis neque paludibus 
impedita. Hæc Vegetius lib. ii, cap. xüi, De re militari. Ad officium ducis 
pertinet de contractibus et delictis militum cognoscere, quod etiam pertinet 
ad specialem magistrum militum, ut 1. magisteriæ, C. De iurisd. omn. iudic. : 
et 1. {am collatores, C. De re militari. 
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Qualiter varie puniuntur milites prout varie delinquunt ? 


Varie autem puniuntur milites ut varie delinquunt. Nam aut commit- 
tunt delicta propria aut communia. Et in propriis puniuntur pœna militari, 
et augetur pœna gradu sæpe militiæ, ut 1. üi, ff. De re militari. Punitiones 
autem sunt pecuniaria castigatio, munerum interdictio, ignominiosa de exer- 
citu missio, gradus deiectio. In metallum autem, vel opus metalli, non depu- 
tantur, sed decapitantur, non enim pro milite sed pro hoste reputatur, ff. De 
re milit., l. ii, $ i et $ is qui, et 1. proditores. Capite autem puniuntur qui 
præposito manus intulerint, qui inobedientes fuerint, qui spectantibus ceteris 
prior fugam arripuerit, exploratores qui secreta nuntiant hostibus, caligatus 
qui metu hostium infirmitatem simulavit, qui commilitonem gladio vulneravit, 
qui sine causa se vulneravit, vel mortem sibi conscivit. Secus si vitæ tædio, 
vel doloris impatientia, nam tales infamia notantur, per vinum autem vel 
lasciviam lapsis militia mutatur. Qui non defendit præpositum suum, cum 
potuit, capite punitur. Eï qui non potuit parcitur. Hæc habentur ff. De re 
milit., 1. omne delictum, et 1. ïïi, $ fin. Item qui explorationi obviavit, hosti- 
bus insistentibus, aut qui de fossato recedit, capite punitur, etiam si rem bene 
gesserit, ff. De re milit., 1. ii. Item miles turbator pacis capite punitur, ff. 
De re milit., 1. ii: Item si concitavit atrocem seditionem. Desertor tempore 
belli capite punitur, tempore pacis equitis gradu repellitur, pedes militiam 
mutat, ff. De re milit., 1. non omnes. Non omnes tamen desertores puniendi 
sunt æqualiter, sed haberi debet ratio gradus, ordinis, stipendiorum, et alia- 
rum circumstantiarum. Qui excessit spatium commeatus, ut emansor vel 
desertor reputatur. Habetur tamen ratio dierum quibus tardius vel citius 
rediit, vel si impedimento aliquo detentus, ff. De re milit., L. ïïi, $ fin., et 1. guz 
commeatus, et 1. non omnes. Habetur etiam ratio ante actæ vitæ. Emansor 
est qui diu vagatus a castris ad ipsa rediit, desertor qui per prolixum tempus 
vagatus ad castra reducitur, ut L. iii, $ emansor, ff. eod. titulo. Desertor, si in 
urbe inveniatur, capite punitur, alibi si ex prima desertione captus iterato 
deserat, capite punitur, ff. eod. tit., 1. non omnes. Desertorum defunctorum 
_ bona confiscantur, C. De re milit., L. iv. 


De fortitudine, et ipsius natura, et que fortitudo dicatur moralis, et quæ non, 
et que fortitudo bellum ducat ad finem rectum, et quæ non. 


Sed quia dictum est quod fortitudo et arma fundant bellum principaliter, 
et quia in iure non discutitur natura fortitudinis explicite, expedit quod ipsius 
natura aliqualiter explicetur. Et quæro primo an fortitudo sit virtus moralis, 
et apparet quod non. Nam fortitudo est dispositio corporalis, ut L ï, C. De 
athletis, lib. xi ; ff. De his qui not. infam., 1. afhlete ; ff. Ad leg. Aquil., L qua 
actione, $ si quis in colluctatione ; De pugn. in duello, per totum; C. De gladia- 
toribus, 1. una ; De torneamentis, per totum. Ergo non est virtus moralis, 
cum dispositio corporalis differat ab habitu seu dispositione animæ, et ipsa 
sit inferior gradu, De pœn. et rem., cum infirmilas ; Xù, q. 1, præcipimuus ; XXIv, 
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q. ii, sè habes ; C. De sacrosanctis eccles., L. sancimus.  Secundo sic. Omnis 
virtus moralis est coniectatrix in passionibus et operationibus, ut probat Philo- 
sophus, ii Ethicorum. Sed fortitudo est coniectatrix in medio, ut idem Philo- 
sophus, üi Ethicorum. Tertio sic. Quod non est una virtus, non est virtus, 
immo virtutes, quia pluralis locutio ad minus duorum numero est contenta, 
ff. De testi., L. ubi numerus ; causa iv, q. iii, #bt numerus ; et regula pluralhs, 
De reg. iur., lib. vi. Et confirmatur per dictum Philosophum, primo Elen- 
chorum, nam eadem est definitio præpositionis et unius præpositionis, sed 
fortitudo non est una virtus. Probatur hæc minor. .Nam una virtus opponi- 
tur duobus vitiis extremis, ut xli di., sæpe ; De consuetudine, ex parte. Sed 
fortitudini opponuntur quatuor extrema, scilicet intimiditas et timiditas, timor 
et audacia, et defectus in audendo, qui est innominatus, ut probat textus iii 
Ethicorum. Oppositum probat Philosophus, ii Ethicorum. Pro solutione 
quæstionis est advertendum quod fortitudo sumitur æquivoce pro fortitudine, 
quæ idem est quod robur corporis, et fortitudine, quæ est virtus moralis. 
Prima est potentia qua quis potest movere, ut probat Philosophus, primo 
Rhetoricorum, et utraque requiritur in bello, et sic sumpta fuit generaliter, 
cum dixi quod fortitudo, seu vires et arma, fundant bellum, cum utraque 
requiratur. Sed de prima, quæ est robur corporis, non est dubium quod non 
est virtus moralis, per supra allegata, sed de secunda procedit quæstio, et illa 
est virtus secundum quam nos bene habemus circa timorem et audaciam in 
bellicis periculis. Et de ista prosequamur, quia prima est plana lippis et ton- 
soribus. Pro intellectu autem fortitudinis animæ, est attendendum quod in 
audendo et timendo contingit excedere et deficere, et utrobique male agere. 
Contingit et medie se habere, et sic virtuose. Differt tamen audacia a timore, 
nam audacia est passio appetitus irascibilis, secundum quem inclinamur ad 
aggrediendum terribilia. Timor inclinat ad fugiendum, ut quilibet experitur 
in seipso, sed utrumque contingit bene agere et male, nam si quis videret x 
armatos et solus aggrediretur eos, male ageret, et si non fugeret male ageret, 
et sic male, circa aggressuram, et male, circa timorem. Sic etiam in timendo 
quis excedere potest, ut ecce si sunt céntum homines in castro, et non videant 
nisi centum, si fugiant, male agunt. Sic etiam non aggrediendo, ut si viderint 
spoliari civitatem, si non aggrediantur, male agunt. Sic vides excessum in 
non timendo cum expedit, in timendo cum non expedit, in aggrediendo cum 
non expedit, et non aggrediendo cum expedit, et sic habes vitia extrema, auda- 
ciam et timorem, et utrobique gradum ut supra. Vlterius est notandum quod 
ubicunque est reperire excessum extremorum vitiosum et vituperabilem, ibi 
est reperire medium bonum et laudabilem, quia si totum esset malum et vitu- 
perabilem, non posset dici quod defectus est vituperabilis, nam defectus dice- 
retur defectus mali, et sic non foret malum. Expedit igitur quod in medio 
sit bonum cuius respectu unum dicatur malum excedendo, aliud deficiendo. 
Ex his inferuntur duæ conclusiones pro solutione quæstionis. Prima, quod 
fortitudo animæ est virtus moralis. Secunda, quod est una virtus. Probatur 
prima, nam omnis habitus electivus medii laudabilis est virtus moralis. Forti- 
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tudo est huiusmodi, ergo probatur maior per locum a definitione, quæ argu- 
mentatio est valida in iure, ff. De reg. iur., L. omnis definitio ; ff. Depositi, 
L iin prin., et L. bona fides, eod. titulo. Sic autem definit Philosophus virtutem 
moralem, ii Ethicorum. Probatur minor, nam fortitudo est habitus electivus 
medii circa timorem et audaciam, ut probat idem Philosophus, iv Ethicorum. 
Confirmatur. Illa est virtus moralis quæ generatur in nobis ex more, id est 
consuetudine, et hinc appellatur moralis. Fortitudo est huiusmodi, ergo pro- 
batur maior per locum a causa formali, quæ argumentatio est valida in iure, 
ff. Ad leg. Falc., 1. si is qui quadringenta, $ quædam; ff. Locati®, I. rei, 
$ opere ; ff. De verborum sign., 1. ædificia, $ perfecisse, et 1. que forma, eod. 
tit. ; 1, q. i, detrahe; De bapt., debitum. Probatur minor. Nam, in actu 
bellico propter pericula, appetitus sensitivus inclinat hominem ad fugam, ut 
dicit Philosophus, ubi in bellicis vindicat sibi locum ira, quæ est impetuosa et 
sic nos inclinat ad extrema vitiosa. Virtus autem, quæ est promptitudo appe- 
titus rationalis, inclinat ad medium, et illa promptitudo generatur ex actibus 
iteratis, alias non delectabiliter operaremur, et sic non esset virtus, cum in 
virtuoso nulla debeat esse appetituum repugnantia, ut idem Philosophus, ii 
Ethicorum. Et sic patet prima conclusio, videlicet quod est virtus moralis. 
Secunda conclusio est quod est una virtus. Quidam hoc sic probant, timor et 
audacia sunt passiones contrariæ, fortitudo est virtus media, ergo est tantum 
una. Consequentia probatur. Nam unumquodque agens, intendens ad aug- 
mentum unius contrariorum, tendit ad remissionem alterius. Et sic virtus 
minuens timorem auget contrarium, et econtra. Confirmatur. Virtutes 
morales fortificantur a fine, sed unicus est finis, ergo unica est virtus. Primum 
patet per locum a causa finali, quod est validum argumentum in iure, 1. unius, 
$ si servus, ff. De quæstionibus, 1. ult.; ff. De decur., L. generaliter ; C. De 
episc. et cleric. ; causa xvi, q.i; et cap. cum cessante, De appell. ; et cap. efsi 
Christus, De iureiurando. Patet secundum. Nam finis fortitudinis in belli- 
cis est bonum commune. Et si aliquis bellat propter lucrum, non est fortis, 
immo avarus. Alii dicunt aliter, videlicet quod timor et audacia non sunt 
passiones contrariæ. Hoc probant sic. Timor et audacia se compatiuntur 
in eodem respectu eiusdem, ergo non sunt contraria. Tenet consequentia, quia, 
posito uno contrariorum, removetur reliquum, ff. De instit., I. sed si pupillus, 
& si snstitoria ; ff. De reg. iur., 1. us nostrum ; 1. hæc verba, De verb. sig. ; in 
Authent., De mand. princ., coll. ii; xxxii di., hospitiolum, cum similibus. 
Primum patet. Nam quis propter bonum honestum vuilt bellare, sed timet 
propter Deum, etiam quis aggreditur, et sic audacia, et tamen timet ne læda- 
tur, et sic timor. Ista opinio est contra textum Philosophi, ii Rhetoricorum, 
nec valet ipsorum ratio, nam delectatio et tristitia secundum omnes sunt con- 
traria, et tamen idem delectari potest et tristari circa eundem actum. Tolle 
in adulterio delectatur quis propter sensualitatem, sed tristatur propter in- 
honestatem. Sic de proiciente merces in mari propter tempestatem, sic in 
proposito quis timet propter malum præsens, audet propter spem. Prima 
igitur opinio verior, unde Albertus tenet quod licet sint quatuor extrema, ut 
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supra, tamen non sunt nisi duplicis moris. Nam quicunque inclinatur ad bene 
audendum non timet, et quicunque non inclinatur ad bene timendum non 
audet, et sic infert unicam virtutem. Alii dicunt quod non sunt nisi duo 
extrema, nam si aliquis nihil timet, nimis audet, et sic timor et audacia sic 
faciunt unum extremum. Sufficiat ex prædictis concludere quod fortitudo, 
quæ est unum principale fundans bellum, ut sumitur pro corporis robore, non 
est virtus moralis, sed, ut sumitur pro virtute animæ, est virtus moralis, et 
una, et hæc est illa quæ bellum ad finem rectum perducit. 


+ 


An fortitudo sit virtus cardinal. 


Visum est de fortitudine quæ fundat bellum principaliter, quæ est virtus 
moralis et una. Sed quia hunc tractatum dirigo ad Cardinalem, quæro utrum 
hæc sit cardinalis. Apparet quod non, nam magnanimitas non est virtus cardi- 
nalis, ergo nec fortitudo. Tenet consequentia per locum a maiori, qui est 
validus in jure, ut 1. i, C. De neg. gest.; ff. De senatoribus, 1. qui indignus ; 
C. De sacrosanctis eccles., Authent., multo magis ; ff. Sol. matrim., L ex diverso, 
Si; C. De epi. et cle., 1. s2 qua per calumniam ; xxxii, q. v, si Paulus ; vit, q.i, 
st ergo; vi,q.i,imitare,; xl di., quælibet ; De elect., cum in cunciis. Sed magis 
videtur inesse quod magnanimitas sit virtus moralis quam fortitudo, quia nobi- 
lior et maior, ut dicit Philosophus in Ethicis, tractatu de magnanimitate. 
Patet primum, videlicet, quod magnanimitas non sit cardinalis, quia tunc 
cardinales forent plures quatuor. Solutio sic. Tota humana conversatio 
non versatur circa fortitudinem, ut cardinem, ergo non est cardinalis, quia 
inde cardinalis nuncupatur. Tenet consequentia per locum ab etymologia, qui 
est validus in iure, ff. De rebus creditis, L. ïi, $ appellata ; in proœmio ff., $ disci- 
puh; C. De episc. et cler., 1. decernimus ; ff. De verb. sig., 1. fugurii, 1. tugu- 
rium®, eod. tit. ; ff. De legatis ïii, L. Zbrorwm, $ quod si papyrus ; xxi di., cleros ; 
XVI, q. 1, St cupis ; et cap. cum secundum, De præbendis. Patet primum. Nam 
fortitudo versatur solum circa pericula bellica, sed pauci ducunt vitam suam 
cum bellicis periculis. Ergo. In contrarium apparet auctoritate communiter 
loquentium, qui istam ponunt in numero cardinalium, inter quos est Seneca, 
qui fecit tractatum specialem, et Tullius in Rhetoricis dividebat virtutem in 
has quatuor, ut cardinales. Et hæc argumentatio ab auctoritate est valida in 
iure, C. De sum. trinit. et fid. cathol., Epistola, inter claras ; C. De bonis quæ 
liber., 1. cum multa ; #. De rer. div., 1. in tantum, $ cenotaphium. 


Vnde et qualiter quatuor principales virtutes dicantur cardinales ? 


Pro evidentia et solutione quæstionis, primo est videndum unde et qualiter 
virtutes dicantur cardinales.  Vbi sciendum quod, secundum Albertum, quod 
E . . . n . . ë 
sicut cardines cœli sunt poli antarcticus et arcticus, super quibus movetur 
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cœlum, et cardines ostiorum et portarum super quibus revolvuntur, sic, a 
simili, virtutes illæ dicuntur cardinales, super quibus versatur tota conversatio 
humana, et quas si quis habet, dicitur simpliciter bonus, et sine ipsis, non. Sic 
etiam domini Cardinales inde, iudicio meo, nomen sumpserunt, nam ipsi sunt 
mundi cardines, super quibus tota mundi gubernatio revolvitur et fingitur, et 
ad ipsos spectat sustentare totum pondus mobilis gubernationis, et motui ipsius 
fixum præstare fomentum. Duobus polis numero contenta est cœlestis natura, 
et sufficiunt, stabiles sunt, et immobiles firmant ordinem motus, non deviant 
a loco fixionis humani generis. Monastica gubernatio quatuor cardinibus 
fuit contenta, et sufficit. Si inde unde numerus, unde varietas, unde infirmitas, 
unde tanta a centro distantia, attenta causa, non est nomen arbitrii, tamen 
libertas causæ posset fingere modum. Sed quia de cardinalatu dixi in tractatu 
De Ecclesiastica Censura, nunc pertranseo, sed redeo ut discutiam principale 
propositum. Et quia iure, ut dixi, non bene ad plenum explicatur natura vir- 
tutum moralium cardinalium, aliquantulum et succincte, propter fortitudinem 
explicandam, de ea tractabo. 


Quid sit virtus ? 


Sciendum est quod, ut dicit Philosophus, virtus est habitus electivus, et 
ut idem Philosophus asserit, 1 Rhetoricæ, omne quod est cadit sub electione, 
sed eligibile est triplex. 


De triplici shpecrie bon, et qualiter virtutes cardinales a bono eliciuntur. 


Bonum utile, bonum delectabile, et bonum honestum, et ista bona sunt 
per electionem appetibilia et fugibilia, et omnes virtutes morales circa ista tria 
versantur. Explicemus unumquodque. Et primo bonum utile, circa quod 
versatur virtus altero de tribus modis, aut expendendo, aut accipiendo, aut 
conservando. Plures actus electivos non experitur homo in seipso, et ista 
deductio ab experientia est valida in iure, ut probatur in proœmio ff., circa 
_princ.; in Authent., De monachis, circa fin. col. i ; ff. De legat. ïïi, 1. si chorus, 
$ his verbis; C. De vet. iure enucl., L. ïi, $ quæ omma ; De elec., quam sit, Lib. 
VI. Siexpendendo, hoc contingit dupliciter, aut enim expendit sua aut aliena. 
Si expendit sua, tunc circa ista expendendo versatur virtus liberalitatis et mag- 
nificentiæ, et vitia opposita, scilicet, avaritia et prodigalitas, parvicentia et 
vannasia. Si autem non sint sua, tunc potest distribuere illis quorum sunt, et 
tunc est iustitia, ut ff. De iust. et iur., L. susitia ; et Instit., eod. tit., $ iwstitra ; 
xl, q. ü, cum devotissimam ; aut distribuit illis quorum non sunt, et tunc est 
iniustitia, ut iuribus statim allegatis, a contrario, quod est validum argumen- 
tum, ut L. i, $ huius rei, ff. De offi. eius cui mand. est iurisdictio ; 1. st per pro- 
curatorem, $ ignorantes, ff. Mand.; et cap. cum apostolica, De his quæ fi. a 
prælat. ; et cap. cum virum, De conversione coniugatorum. In non reddendo 
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his quorum sunt, homo dicitur simpliciter malus, xiv, q. vi, St res; De usuris, 
cum tu ; ft. De usurp., L. sequitur, $ [cum] quod autem.  Patet quod iustitia est 
cardinalis, quia non habendo ipsam circa distributionem eorum'quæ sua non 
sunt, homo est simpliciter malus, sed liberalitas et magnificentia, quæ consistunt 
circa distributionem eorum quæ sua sunt, non sunt cardinales, quia quis male 
distribuendo sua, non est simpliciter malus, sed bene diceretur fatuus, et sic 
habes unam cardinalem, scilicet, iustitiam, circa expeditionem utilis boni. Si 
autem virtus moralis versetur circa bonum utile in accipiendo, hoc contingit 
dupliciter. Nam aut accipit quæ sua sunt, vel debita, aut aliena, et sibi non 
debita. Si sua, vel sibi debita, et a quibus non debet, peccat contra liberalita- 
tem et magnificentiam, non tamen est simpliciter malus. Si autem accipiat 
aliena, talis est simpliciter malus. Hinc est quod contra talem sunt iuris 
remedia, ut interdicta, Vnde vi bon. rapt., ut ff. et C., per illos titulos Furti, et 
condictiones ex legibus et canonibus quæ in singulis casibus explicantur secun- 
dum varietatem actuum. Et sic per explicationem huius secundi actus, scilicet, 
acceptionis circa bonum utile, apparet quod iustitia obtinet cardinalatum, non 
autem liberalitas sive magnificentia, cum, per oppositum iustitiæ, dicatur sim- 
pliciter malus, non autem per oppositum liberalitatis vel magnificentiæ. Si 
autem versetur virtus moralis in retinendo bonum utile, hoc etiam contingit 
dupliciter, aut retinet et conservat sua, aut retinet aliena. Primo casu reti- 
nendo quæ sua sunt, et nulli dando, peccat contra liberalitatem et magnificen- 
tiam, nec talis est simpliciter malus, et si instes, si dives videat pauperem et 
indigentem et ad mortem, et nihil det, peccat mortaliter. KResponderi potest 
quod tunc retinet non proprium sed commune, cum tempore talis necessitatis 
sit fienda communio, ut probat Clemens vi rationibus, xii, q. i, dilectissimis, et 
Augustinus, ut transumitur viii di., quo iure, et $ i. Si autem quis retinet 
aliena, simpliciter est malus, et iniustus appellatur, si invito domino retineat, 
et remedia iuris sunt prodita, de quibus supra. Circa igitur bonum utile, elicis 
unam solam virtutem cardinalem, tam in distribuendo, quam accipiendo, quam 
conservando, quia per ipsius oppositum homo est simpliciter malus. Cardi- 
nalis est iustitia, non cardinales sunt liberalitas et magnificentia, et hoc clarum. 

Dicebam secundo quod erat secundum bonum delectabile, circa quod 
versatur virtus moralis, et circa hoc versatur dupliciter, aut largiendo aut acci- 
piendo. Si largiendo, sic sunt virtutes quæ sunt in ludis, ut cum aliquis largi- 
tur alis, habet delectationem. Et huiusmodi sunt amicitia, affabilitas, et 
eutrapelia. Istæ autem virtutes non sunt cardinales, quia non sunt de neces- 
sitate humanæ naturæ, quia multi sunt magni et virtuosi qui in talibus nesciunt 
se bene habere. Si autem suscipiendo, et hoc dupliciter, aut enim versatur 
principaliter circa delectabile, tunc dicitur simpliciter malus, et appellatur 
intemperantia, et dico se male habere excedendo, nam insensibilis, qui non 
delectatur, non est simpliciter malus, sed excedens, et sic habes temperantiam 
quæ obtinet cardinalatum, quia per eius oppositum quis est simpliciter malus, 
et est de necessitate humanæ conservationis. Si autem versetur simpliciter 
circa tristabile, et hoc dupliciter, nam est quoddam tristabile quod aptum est 
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movere ad iram, et tunc versatur mansuetudo, hæc non est cardinalis, quia 
non est necessarium quod quis irascatur, sed per actum remittitur quominus 
transeat ad actum secundum exteriorem iniustitiæ. Si autem transiret ad 
actum exteriorem, tunc diceretur iniustitia. Si autem est tristabile, quod 
aptum est movere ad timorem, tunc est fortitudo. Nam, sicut ille est simpli- 
citer malus qui non vult sustinere terribile propter bonum virtutis, et sic forti- 
tudo est virtus cardinalis, et hoc de bono delectabili. 

Dicebam ulterius quod erat tertium bonum, scilicet, honestum, et tale est 
triplex. Quoddam pertinet ad virtutem cognoscitivam, et hæ sunt virtutes 
intellectuales, et hæc sunt scientia, sapientia, intellectus, ars, et prudentia. 
Quoddam pertinet ad virtutem interpretativam, ut veracitas et falsitas. Quod- 
dam pertinet ad artem appetitivam. 

Capiamus secundum membrum, scilicet pertinens ad virtutem interpre- 
tativam, et dico quod ista veracitas spectans ad virtutem interpretativam non 
est virtus cardinalis, quia non reddit hominem simpliciter bonum, nec eius 
vitium simpliciter malum. Vitium enim magis oppositum est iactantia. Sed 
iactator est triplex, est enim iactator simplex, et iste est gratia delectationis, 
alter gratia honoris, alter gratia lucri. Sola prima iactantia opponitur directe 
veracitati, aliæ autem ingrediuntur aliam speciem vit. Nam primus solum 
peccat quia est mendax, sed mendacium est duplex, nam est mendacium quod 
est simplex falsa significatio vocis, et de illo dixi quod directe opponitur vera- 
citati. Aliud est falsa significatio vocis, cum intentione fallendi, et illud facit 
simpliciter hominem malum, et incidit in speciem iniustitiæ. Et has et alias 
species mendaciorum prosequitur Augustinus in libro De Mendacio. Tran- 
sumptive habetur xxii, q. ii, cap. primum capitale. Aliud est, ut dixi, bonum 
honestum pertinens ad virtutem appetitivam. Et hoc dupliciter. Aut essen- 
tialiter, et talia sunt virtutes morales de quibus supra tactum est. Aut signifi- 
cative, et talia sunt laus, bona terrena, et circa istud bonum honestum est 
magnanimitas et philominia(, et tales non sunt virtutes cardinales. Nam 
etiam multi sunt virtuosi qui non appetunt honores quibus sunt digni. Siautem 
loquamur de bono honesto quod spectat ad virtutem cognoscitivam, tunc sunt 
virtutes intellectuales, ut scientia, intellectus, ars, prudentia. Primæ tres non 
sunt cardinales, quia non sunt de necessitate vitæ humanæ, sed prudentia est 
de necessitate boni. Immo impossibile est aliquem esse virtuosum sine pru- 
dentia. Nam prudentia regulat ceteras virtutes. 

Ex his infertur qualiter fortitudo, propter quam fit sermo, est virtus 
cardinalis. Et apparet qualiter sunt quatuor, elicitæ ex triplici bono appe- 
tibili et fugibili, et triplici virtute animæ meæ, scilicet, iustitia, temperantia, 
fortitudo, et prudentia, quæ, nedum cardinalis, immo inter ceteras obtinet 
papatum et principatum. 

Fuit aliqualis discursio, sed sim supportatus, quia non reputavi propter 
juristas, nec aliter, explicare naturam fortitudinis, de qua est principalis sermo. 
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Quomodo et qualiter quis possit dici fortis in bello. 


Consequenter quæritur an aliquis possit dici fortis, etiam si non fuerit 
exercitatus circa pericula mortis in bello. Apparet quod sic, nam fortitudo 
“est necessaria bonitati humanæ, cum sit cardinalis, ut supra proxima quæ- 
stione, quæ bonitas humana haberi potest sine exercitio bellico. Ergo conse- 
quentia probatur per locum a coniunctis, ut ff. De neg. gest., L. aiqui natura ; 
iv di., denique ; vi di., nunc de superfluitate. Primum patet per notata supra 
proxima quæstione. Item Tullius dicit quod fortitudo est considerata peri- 
culorum susceptio et laborum perpessio. Hoc autem potest esse, sine bellico 
actu, ergo probatur consequentia per locum a consequenti destructo, quod est 
validum argumentum in iure, ff. De rebus creditis, 1. ïi, $ïi ; C. De furt., L. apud 
antiquos, ver. quam ; ff. De in integr. restit., [nemo] non videtur. Oppositum 
dicit Philosophus, iv Ethicorum. Et propterea hoc continetur in sacramento 
militis, cum attingitur, scilicet, non evitare mortem, ut 1. pæn., ff. Ex quibus 
causis maior. ; et Li, C. De his qui non imple. stip., lib. [xi] x. Pro solutione 
quæstionis est attendendum quod fortitudo sumitur generaliter pro omni fir- 
mitate animi, et hæc est generalis ad omnes virtutes, nam animi inconstantia 
vituperatur et a iure reprobatur, xxxiüi, q. v, horrendus ; De iureiurando, quem- 
admodum ; ff. De adulteriis, L si uxor ; ff. De decur., L. p. ; ff. De neg. gest., 
L pæn.; regula guod semel, et regula mutare, De reg. iur., Lib. VI. Et hoc modo 
non foret dubium quin talis possit fortis esse sine periculo bellico. Sumitur 
etiam stricte prout virtus specialis, quæ est inclinans ad aggrediendum et ex- 
spectandum pericula, pro fugiendo malo culpæ. Vndetriplex est malum, noxium 
quod opponitur utili, triste quod opponitur delectabili, culpa quod opponitur 
honesto. Bonum autem animæ quod est honestum est præferendum bono utili 
et delectabihi, sicut anima rationalis præferenda est corpori, xii, q. i, præcipi- 
mus ; XXiV, . li, 82 habes ; C. De sacrosanctis ecclesiis, 1. sancimus; De pœnit. 
et rem., cum infirmitas. Ex hoc infertur quod tres sunt virtutes morales neces- 
sariæ ad hoc, ut quis dicatur bonus et virtuosus. Vna quæ præfigat animum 
ad præferendum bonum honestum utili, et hæc est iustitia, Instit. eodem, 
$ tustilia ; xl, q. 1, cum devotissimam. Alia firmans animum ad præferen- 
dum bonum honestum delectabili, et hæc est temperantia, ut vi di., sed pen- 
sandum, pal. ; et De constit., nam concupiscentiam. Alia firmans animum 
ad sustinendum passiones magis quam incurrendum malum culpæ, et hæc est 
fortitudo, ut C. De athlet., L una, lib. x; C. De his qui non implet. stip., 
1. i, eodem libro; vi, q. i, $ hinc etium. Et hæc est fortitudo de qua est 
sermo. Et merito hæ dicuntur cardinales, quia sunt de necessitate bonitatis 
humanæ, et quælibet istarum custodit seipsam et quamlibet aliarum. Tolle 
exemplum. Mulier temptata de adulterio per promissiones se defendit per 
temperantiam, ff. De rit. nup., L palam ü. Si temptetur per terrorem, ista est 
fortitudo, xxxii, q. v, [Lucretiam] proposito, $ Lucretiam, et [cap.] $ [feri] non 
potest fieri et [cap.] $ finge, de pudicitia; xxxiv, q. i, non satis. Si autem 
temptetur per munera, ab ista se defendit per iustitiam, x, q. ii, cum devotis- 
simam.  Potest etiam exemplari de fortitudine, nam si propter timorem se de- 
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fendit, dubitat® ab ista se defendit per fortitudinem, ut in cap. [Lucretiam] 
Droposito, et [cap.] $ finge, de pudicitia, xxxÿü, q. v. Si temptatur propter 
delectabilia, tunc defendit temperantia, xxxii, q. v, non potest, et cap. nec 
solo, et cap. qui viderit, et cap. non mœchaberis. Si propter munera, tunc de- 
fendit iustitia, quia iniustum est vendere bonum honestum tanquam spirituale 
il, q. [i] ü, quam pio,; De simonia, per totum. Si falsis rationibus, tunc de- 
fendit prudentia, et sic una cardinalium firmat animum, ut præferatur bonum 
honestum utili, ut iustitia, alia ut præferatur delectabili, ut temperantia, alia 
ad sustinendum tristia propter bonum tuendum et malum culpæ excludendum, 
ut fortitudo. Prudentia autem ceteras regulat, sic debet esse in cardinalibus. 


Vlterius est sciendum quod Bellum sumitur dupliciter. 


Vno modo pro actu bellandi hinc inde, ut sumitur ff. De capt. et postlim. 
revers., 1. in bello, et 1. postliminium ; C. De gladi., 1 unica, lib. xi. Alo 
modo sumitur pro qualibet exspectatione corporalis periculi, etiam si non sit 
actualis invasio, et hoc si periculum esset cui posset verisimiliter resisti, alias 
non esset bellum, ut in latrone suspendendo et alio iustitiando. 

Si bellum capiatur pro actuali invasione hinc inde facta, fortitudo non 
est solum circa illa pericula, quia tunc non esset cardinalis, cum multi sint 
virtuosi qui non sunt in talibus exercitati. Si autem sumatur secundo modo, 
tunc fortitudo versatur circa illa pericula generaliter, sicut dicimus in muliere 
quæ sustinet pericula propter tuitionem castitatis. Ib1 non est bellum primo 
modo sumptum, sed secundo sic, et tamen est fortitudo. Notandum tamen 
quod fortitudo non est circa quælibet pericula bellica. Nam, si aliquis invadat 
alium et defendat se, non est fortis, quia tunc canis esset fortis fortitudine. 
Sed quando sustinet pericula bellica propter evitare malum culpæ, tunc.est 
fortis. Vnde dicit Philosophus quod non est fortis propter necessitatem, hinc 
etiam causa xxii, q. iv, Nabuchodonosor, et cap. de Tyrns; De Pœnit., dist. 
ii, sic enim. Tunc concluditur solutio quæstionis propositæ cum quæritur an 
fortitudo sit circa pericula mortis et bellica, et dicendum quod non, ut exem- 
platum est in muliere. Secundo modo, quod extremus actus fortitudinis sit 
circa mortis pericula, dicendum quod sic, quia virtus est circa difficile. Tertio 
modo, quod inclinet ad sustinendum mortis periculum, si casus occurrat, et 
dicendum quod sic, quia virtus extenditur circa ultimum potentiæ, primo Cœli 
et Mundi. 


Quis sit principalior actus fortitudinis in bello ? 


Sed quæritur quid sit principalius fortitudinis bellantium, an exspectatio 
hostium, an aggressus eorum ? Et videtur quod aggressus sit principalior 
actus fortitudinis. Primo, quia, ut inquit Philosophus, ü Ethicorum, tractatu 
de liberalitate, virtuosius est dare quam recipere. Scribitur etiam Ecclesia- 
stici iv cap., ‘ Non sit manus tua porrecta ad accipiendum, et ad dandum 
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collecta.” Hinc est quod scribitur, ‘‘ Beatius est dare quam accipere,” XVI, 
q. i, prædicator ; et De celebr. missar., cum M arthe ; De donat., cap.i. Ergo, 
a simili, virtuosius est aggredi quam exspectare, quia aggrediens dat, exspec- 
tans recipit. Præterea virtuosius est bene facere quam bene recipere, ut idem 
Philosophus. Probatur. Nam si melius est facere quam pati1 in genere virtu- 
tum, ergo bene facere melius quam bene pati. Consequentia tenet per locum 
a connexis, quod est validum argumentum in iure, ff. De neg. gest., 1. atqui 
natura ; iv dist., denique ; vi dist., quia de superfluitate. Sed aggrediens bene 
dat, exspectans bene recipit, ergo virtuosius aggredi. Præterea melius est 
bene operari quam non operari turpe, iuxta illud non sufficit abstinere a malo, 
nisi et bonum faciamus, nam et illud, scilicet, bene operari bonum, meliorem 
ducit finem cum in actibus is finis ponderetur, et ab illo fiat denominatio. Con- 
sequentia tenet per locum a fine, qui est validus in iure, ut ff. De ritu nupt., I. 
si quis; ff. De iur. fisci, L. non intelligitur, $ si quis palam ; f. Communia præd., 
1. receptum; ff. De auro et arg. legat., 1. ef si non sint, $ perveniamus. Sed 
aggredi est bene operari, exspectare est non operari turpe, id est non fugere, 
ergo virtuosius aggredi quam exspectare. Præterea id virtuosius est quod est 
difficilius. Nam et legis responsum aliter non emanat nisi super difficil et 
dubitabili, ut 1. guod Labeo, ff. De Carbon. edicto; et I. i in fin., ff. Ad 
municipalem. Sed aggredi est difficilius quam exspectare, nam homo fessus 
exspectare potest, non autem aggredi. Probatur maior per eundem Philo- 
sophum, tractatu de fortitudine, nam actus fortitudinis specialiter est circa 
difficilia et terribilia. Præterea, illud virtuosius quod amabilius, nam actus 
virtutum de sui natura sunt amabiles, ut idem Philosophus, et probatur hoc 
De pœnit., dist. 1i, ego, et cap. corpus, et cap. proximos. Sed aggredi est 
amabilius. Quam plures utilitates affert reipublicæ, et plura in eodem genere 
prævalent paucioribus, in Authent., De consan. et uter. frat., in princ.; De 
sent. exCOm., cum pro causa ; il, q. iv, Engeltrudam ; De off. delegat., pruden- 
tam, in princ.; quia inimicos expellere est utilius quam ipsos exspectare. 
Præterea illud virtuosius quod est laudabilius, quia virtus moralis est bonum 
laudabile, sed aggredi est laudabilius quam exspectare. Nam regulariter plus 
laudantur aggredientes quam fugientes. In contrarium est textus Philosophi, 
ii Ethicorum, tractatu de fortitudine, ubi dicit quod principalior actus forti- 
tudinis est sustinere. Idem tenet ibi Albertus et Custratius. 

Pro evidentia huius quæstionis est advertendum quod secundum dicta- 
men rectæ rationis non est semper aggrediendum, nec semper fugiendum, nec 
semper exspectandum, nam quandoque expedit aggredi, quandoque fugere, 
quandoque exspectare. Ex quo apparet quod fortitudinis triplex est actus, 
scilicet, aggressura, fuga, et exspectatio. Et quod aliquando fugiendum sit 
forti, patet ratione, nam pericula supra hominem sunt fugienda. Si enim unus 
solus vellet aggredi mille, vel ipsos aggredientes exspectare, non esset fortis, 
sed audax et temerarius, ut idem Philosophus ibidem. Triplex est ergo actus 
fortitudinis, scilicet, aggressus, fuga, et exspectatio. Et inter istos minimus 
est fuga. Hoc probatur. Nam ille actus est inter ceteros minimus qui inter 
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ceteros est minus diffcilis, cum ars et disciplina sint circa difficilia. At fugere 
est facilius quam aggredi vel exspectare. Ergo. Præterea ille actus est mini- 
mus. Assimilatur vitio peiori. Probatur per locum ab extremis, qui est 
validus in jure, ff. Communi divid., 1. arbor ; et 1. una, ff. Si quis ius dic. non 
obtemp.; et 1. quæritur, ff. De stat. hominum. Sic est in proposito. Nam 
per fugam assimilatur timori, quod est peius vitium quam sit audacia, ut idem 
Philosophus, ibidem. 

Secundo dico quod exspectatio est actus principalior. Hoc probatur, 
nam virtuosius est bene facere bonum quam bene recipere bonum. Ergo vir- 
tuosius est bene pati malum quam bene facere malum. Tenet consequentia 
per locum a contrariis, qui est validus in iure, ff. De act. emp., 1. Zulianus, 
$ procurator ; ff. De instit., 1. sed si pupillus, $ si institoria ; ff. De verb. sig., 
L hæc verba. Sed aggrediens bene facit malum aggresso, exspectans autem 
bene recipit malum ab aggrediente. Præterea ille actus est principalior qui 
est difficilior. Hoc pluries supra probatum est. Sed exspectatio est difficilior 
quam aggressus. Probatur hoc. Nam si fiat aggressus, fit in modum fortio- 
ris, et cum spe de evadendo, alias recta ratio non dictaret aggressum, si non 
esset spes evasionis. Sed exspectatio fit in modum minus fortis erga fortio- 
rem. sed diffcilius est bene se habere cum fortiori quam cum minus forti, 
ut claret. Confirmatur. Nam in exspectando oportet moderari timorem 
magnum cum tristitiis corporalibus. At aggrediendo non expedit tantum 
moderari timorem. Ergo. 

Præterea exspectatio et sustinere denotant diuturnitatem et perseveran- 
tiam, et in genere boni quod diuturnius melius, De Pœnit., dist. iii, risor ; De 
Poœnit., dist. ii, pennata, et cap. non revertebantur ; ff. De in rem vers., IL. si 
pro patre, $ ct versum. Sed aggressus denotat quendam impetum parum 
. durabilem provenientem ab iracundia, ut 1. si adulterium, $ imperator, ff. 
De adulter.; et C. eod. tit., L Gracchus ; et regula quod calore, fi. De reg. 
iuris. 

Præterea exspectatio facit pericula mortis esse præsentia, et illa tunc 
difficilia et timibilia, ut Philosophus, ii Rhetoricæ. Ergo. 

Infertur igitur exspectationem actum principaliorem fortitudinis, licet 
vulgares non recte iudicantes, contrarium sapiant. Si autem, quod prædixi, 
fugam actum fortitudinis [videtur] obstare, quod in hoc tractatu scripsi supra 
in articulo de pertinentibus ad ducem et milites, ubi dixi quod milites servare 
debent iuramentum quod iurarunt, non fugere, etc. 

Solutio patet ex iam dictis, nam ubi sunt pericula supra hominem, fugien- 
dum est, xxit, q. iv, displicet, Iohannis vit, Matthæi x, transumptum, vii, 
q. i, $ hoc observandum. .Vbi autem sunt pericula non supra hominem, sed est 
aliqualis spes, tunc procedunt statim dicta. Ad allegata in contrarium patet 
responsum, discurrendo per singula, uno tamen addito, videlicet, quod vul- 
gares plus laudant et amant aggredientes quam exspectantes. Hinc est quod 
dicit Philosophus ibidem, nihil prohibet milites stipendiarios in civitatibus 
utiliores esse quam viros fortes, nam illi ad modicum lucri vitam mutant, et 
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fugiunt et aggrediuntur sine dictamine rationis, viri autem fortes nec fugiunt 
nec aggrediuntur sine dictamine rationis. 


Quot generibus fortitudinis quis utatur in bello ? 


Sed quæro, quot generibus fortitudinis utatur quis in bello ? Solutio. 
Sex sunt similitudines veræ fortitudinis, quæ est virtus moralis sita inter auda- 
ciam et timorem, et istis sex utuntur milites in bellis. 

Prima qua aliqui viriliter in bello aggrediuntur propter gloriam et hono- 
rem, videntes quod tales solent laudari, et timidi vituperari, et de hac C. De 
re milit., libro xii; ff. Ad leg. Aquil., L. qua actione, $ in colluctatione ; De 
pub. iudic., per totum. : 

Secunda quæ appellatur politica, qua aliqui sunt fortes propter timorem 
pœnæ corporalis vel pecuniariæ, quæ imponi consuevit timidis et fugientibus 
in bello, et ista vocatur politica, quia inter cives, et talis servilis est, De Pœnit., 
distinct. ii, $ sicut secta. 

Tertia est quæ vocatur militaris, qua homines sunt fortes, quia sciunt 
artes bellandi, sicut Teutonici et alii experti stipendiarii. Hanc inducit expe- 
rientia, rerum magistra, ff. Dé leg. ii, 1. servis, $ ornatricibus ; et cap. quam 
sit, De elect., Lib. VT; et, ut dicit Philosophus in tractatu De Fortitudine, stipen- 
diarii pugnant cum aliis, sic armati cum inermibus. Et isti faciles sunt ad 
aggrediendum, et faciles ad fugiendum. Hodie tamen facilius se expediunt, 
quia levant digitum et trahunt barbutas, et se reddunt, et statim dimittuntur, 
ut est mos eorum inter se. 

Quarta est qua utuntur aliqui propter furorem, nam furor est res 
impetuosa ad pericula, et iste aliquando iuvat in bellis, quia homines sunt 
audaciores, et hanc inducit impetus iracundiæ, ut L. si adulterium, $ impera- 
tores, ff. De adulter.; et 1. Gracchus, C. eodem titulo, et 1. quod calore, ff. 
De reg. iuris. 

Quinta, qua aliqui utuntur propter spem. Nam aliqui propter spem 
victoriæ viriliter aggrediuntur. Ibi enim præponderat spes potentiæ sensi- 
tivæ rationi, De constit., nam concupiscentiam ; vi dist., sed pensandum. 

Sexta est propter ignorantiam, nam aliqui aggrediuntur vel exspectant, 
ignorantes pericula quæ imminent, qui tamen fugerent hoc scito. Ibi non 
videt quid agat, ad instar infantis, C. De fals. mone., L. i; ff. Ad leg. Corn. 
de sica., 1. s2 2nfans. 

Istis fortitudinibus milites regulariter utuntur in bellis. Inter istas autem 
fortitudines, si vis videre quæ magis attingit virtuti, debes attendere quod 
omnes istæ sunt similitudinariæ fortitudinis veræ. Nam in vera fortitudine, 
sicut in qualibet virtute, oportet quod opus fiat scienter. Nam ignoranter 
operantium nulla est virtus, quia prudentia, quæ est habitus intellectus, regu- 
lare debet omne opus virtutis. Secundo, debet eligi. Tertio, quod eligatur 
propter bonum intrinsecum virtutis, non autem propter bonum extrinsecum. 
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Quarto, quod operetur firme et durabiliter. Quinto, quod delectabiliter. 
Sexto, quod opus debet esse difficile, nam ars sit circa difficilia. Hæc omnia 
requiruntur in vera fortitudine, circa aggressum, vel exspectationem alicuius 
terribilis et difficilis. Per hoc patet quæ supra dictarum magis assimilatur 
veræ fortitudini, et quæ non. Nam omnes præter ultimam assimilantur in eo 
quod scienter, et sic ultima est minime similis in hoc, quod eligens. Aliæ con- 
veniunt cum vera, præter illam quæ fit ex furore. In eo autem quod propter 
bonum intrinsecum, omnes deficiunt a vera, nam prima est propter bonum 
extrinsecum, utpote gloriam, alia propter fugam pœnæ, alia propter lucra et 
stipendia, alia propter spem vincendi. Prima autem politica, quæ est propter 
honores et gloriam, magis assimilatur veræ propter finem honorabiliorem. 
Nam honores sunt significativi virtutum, et isti plus operantur, tendendo ad 
bonum publicum, nam virilius bellis insistunt, ut exemplat Philosophus de 
Hectore in bellicis sic se habente. 


An fortis in bello potius debeat mortem exspectare quam fugere ? 


Tertio quæro, an fortis in bello aliquo casu magis. debeat mortem ex- 
spectare quam fugere de bello, ubi per fugam evadere posset. Et videtur 
quod non sit mors exspectanda, nam illud magis eligendum quod est delecta- 
bilius, et illud minus quod minus, primo Rhetoricæ dictum est Philosophiæ. 
Sed est delectabilior vita quam mors, ergo eligibilius fugere et vivere quam 
exspectare et mori. Oppositum videtur dicere Philosophus, iv Ethicorum, 
tractatu de fortitudine, et äii, tractatu de voluntario et violento, et etiam trac- 
tatu de magnanimitate, ubi dicit quod prius est moriendum quam aliquid turpe 
committenädum. 

Solutio. Pro evidentia quæstionis est advertendum quod quæstio potest 
habere duplex fundamentum ; unum veritatis et fidei, ut supponamus aliam 
vitam et beatitudinem. Et secundum hoc fundamentum quæstio non haberet 
grande dubium, nam si aliquis pugnaret contra infdeles, et propter fugam 
suam multi perirent fideles, et solus salvaretur, tunc præeligenda esset ex- 
spectatio et mors. Et est ratio, nam fugiendo consequitur vitam corporalem, 
exspectando, moriendo corporaliter, consequitur vitam animæ, quæ est sine 
comparatione nobilor, ergo præeligenda. 

Secundum fundamentum potest esse naturalium et viventium secundum 
legem naturæ, ut non supponatur ulterior vita, et tunc quæstio habet dubium 
et opiniones varias. Aliqui dicunt quod mors exspectanda contingere potest 
multipliciter. Vno modo, quod evidenter certum sit mortem evenire debere 
cum exspectatione, nec spes sit de salute nisi cum fuga. Alio modo, quod 
licet sit aliqua evidentia mortis, tamen spes aliqua haberi potest de vita sine 
fuga. Isto secundo casu, dicunt intelligendas auctoritates Aristotelis et alio- 
rum philosophorum, qui dicunt quod magis moriendum, id est, viriliter pugnan- 
dum. Primo autem casu dicunt nullo modo mortem exspectandam. Probant 
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hoc sic, nam de duobus malis minus malum est eligendum, xiii dist., #erui ; et est 
principium in moralibus. Sed minus malum est fugere quam exspectare et mori. 
Quod sit minus malum probatur, nam illud est minus malum per quod pau- 
ciora bona perduntur quam illud per quod plura, sed in morte omnia tollun- 
tur, in Authent., De nupt., $ deinceps ; et secundo Physicorum. In fuga perdi- 
tur solum bonum fortitudinis moralis. ÆErgo. Præterea, si melius esset mori, 
hoc esset quia mori esset actus virtutis, sed hoc est falsum, nam actus virtutis 
vel est felicitas, vel ad actum felicitatis tendens. Sed mors est felicitatem 
destruens. Ergo. Præterea si hoc casu eligenda esset mors, hoc esset quia 
fortitudo, quæ est virtus moralis, ad hoc inclinaret. Sed hoc est falsum, nam 
virtus moralis non tendit ad corruptionem naturæ, immo ad conservationem 
ipsius. Nam ad hoc factæ sunt leges, iv dist., faciæ sunt ; sed mors tendit ad 
destructionem, in Authent., De nupt., $ deinceps. Præterea, si hoc quis 
deberet magis eligere, aut foret propter bonum proprium aut alienum. Non 
propter proprium, quia in morte omne bonum exstinguitur, ut supra tactum 
est. Non alienum, quia non tantum bonum alteri potest quærere quantum sibi 
perdit, cum se plus aliis debeat diligere, ut 1. præses, C. De servit. et aqua. 
Confirmatur. Nam secundum veritatem et fidem apparet quod virtuosissimi 
milites fugiebant in bello, ut tempore Caroli Magni. 

Alii dicunt totum econtra, scilicet, quod potius exspectandum et morien- 
dum quam fugiendum. Et hoc probant. Nam quilibet scit de necessitate se 
moriturum esse, si ergo moriatur fortis, non perdit nisi id in quo credit mortem 
præsentem differre a futura. Sed istæ non differunt in hoc quod est amittere 
bona virtutis et conservare, sed differunt in hoc quod est diutius retinere et 
minus diu. Tunc arguunt sic, illud eligibilius est in quo plura bona ad- 
quiruntur, et pauciora perduntur, sic est in proposito. Ergo. Probatur hæc 
minor. Nam si moriatur, quærit actum fortitudinis, qui est nobilissimus. Si 
fugit, nihil quærit, nisi continuationem prius habitorum donec duret vita, et- 
sic quærit tempus. Confirmatur. Nam certum est quod consistentes circa delec- 
tationes corporales magis eligerent modico tempore vivere delectabiliter quam 
longo pœnaliter, ergo sic in delectationibus animæ hoc potius est eligendum. 

Opinionem primam credo veram, nam, ut dixi in alio articulo, actus 
fortitudinis sunt aggressus, fuga, et exspectatio. Nam non semper insequen- 


dum, nec semper fugiendum, nec semper exspectandum, immo cum dictamine 
rationis. 
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(Cap. xxix] ÀÂn miles una cum comitiva sua viriliter in hostes prorumpens, et ipsos totaliter 
confringens, contra mandatum ducis, sit capite puniendus ? 


Quarto quæritur, pone dux exercitus mandavit ne quis prorumperet in 
hostes sub pœna capitis. Quidam strenuissimus miles, cum magna comitiva 
militum quibus præerat, contra mandatum ducis, prorupit in hostes, et ipsius 
strenuitate totaliter hostibus conflictum dedit. Quæritur an capite puniendus 
sit. Et videtur quod sic, nam dicit textus, in bello, qui rem prohibitam a duce 
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fecit, aut mandata non servat, capite punitur, etiam si rem bene gesserit, ff. 
De re militar., 1. desertorem, $ in bello. Probatur per iura quæ volunt 
astrictos obedientia ad ipsam teneri, ff. Mandati, 1. s2 remunerandi, $ si 
[pignus] passus®, et 1. sed Proculus ; ff. Ad Macedon., I. sed etsi, $ 0; 
ff. Ad leg. Aquil., 1. si servus servum, $ et si puerum; C. De neg. gest., 1. 
ult. ; cum similibus. Confirmatur. Nam malum non excusatur propter bonum 
quod sequitur, lvi dist., can. wndecunque ; De Pœnit., dist. i, non sufficit. Con- 
firmatur. Nam facta non sunt ab eventu notanda, xv, q. i, la, et cap. non est ; 
xxiii, q. v, de occidendis ; ff. De neg. gest., 1. sed an ultro, $ i; ff. Mand., 
1. qui mutuam, $ sumptus ; ff. De contraria tut., 1. ii. Ergo ab hoc eventu 
insigni non fiet notatio, immo ab obedientia prævenienti. 

In contrarium videtur. Nam propter peritiam et factum insigne effectua- 
liter perpetratum remittitur pœna, quæ alias imponi deberet, aliquid attemp- 
tanti contra legem vel mandatum principis. Probat textus ff. De pœnis, 1. 
ad bestias ; xxïi, q. ii, cap. quæritur cur Patriarcha. 

Solutio. Audio quod dominus Ricardus Malumbra terminavit quod 
delinquens propter peritiam magnam pœnam evadit per dictam 1. ad bestras ; 
et induci poterat dictum cap. quæritur cur Patriarcha.  Tamen illam opinionem 
non credo veram, immo aperte est contra textum I. deserlorem, $ 1n bello, 
ff. De re militari. Nec obstant iura in contra allegata, nam aliud est quem 
non incidere pœnam legis vel hominis, aliud est post pæœnæ commissionem 
ipsam a principe remitti posse. Illa iura non probant quominus pœna com- 
mittatur, sed bene probant ipsam a principe posse remitti, et sic supponunt 
illam commissam, ut probat uterque textus, si bene inspiciatur. 


An duci belli capto sit venia concedenda ? 


Quinto quæritur, pone dux belli capitur ab hostibus, numquid ei est venia 
concedenda an veniat puniendus ? Et videtur quod venia sit concedenda per 
cap. noli in fin., xxiii, q. i. Ecce textus, “ Sicut debellanti et resistenti vio- 
lentia debetur, sic victo vel capto venia conceditur.” Hoc probatur, nam dicit 
textus quod tenetur quis parcere hosti suo, üi, q. [vi] v, quanto, in fine. Ecce 
textus, ‘ quia sicut in contumacia persistentibus severos nos esse convenit, sic 
humiliatis et pœænitentibus locum veniæ negare non debemus.” 

In contrarium videtur, nam captus efficitur servus hostium, ut 1. hostes, 
et 1. hostes, ff. De captivis et ff. De verb. significatione. 

Solutio. Credo primam partem veram, videlicet, quod venia sit con- 
cedenda humiliato et resistere nolenti, nisi per veniæ concessionem pacis per- 
turbatio timeatur, tunc enim venia plectendus est. Hoc probat textus in cap. 
noli, in fin., ibi dum dicit, ‘ maxime in quo perturbatio non timetur,” et 
exponit Hugo, et Archidiaconus, “ maxime,” pro ‘tantum,”” ut sit sensus 
literæ, quod solum sit concedenda venia ubi non timetur pacis perturbatio, alias 
non. Et fertur quod per illam expositionem Carolus fecit amputari caput 
Conradino. 


[Cap. xxx.] 


[Cap. xxxi.] 
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De his qui tenentur ad bellwm accedere, et de accedentibus non astrictis. 


Quarto videndum restat de his qui tenentur ad bellum accedere, et quid 
de accedentibus non astrictis ? ( 


An, a domino moto iusto bello, teneantur vassalli accedere propriis sumptibus ? 


Et quæritur primo, an, si dominus moveat iustum bellum, teneantur vas- 
salli accedere cum armis et equis et in expensis propriis. Et videtur quod sic, 
quia vigore iuramenti tenentur iuvare dominum, ut xxii, q. v, de forma; Inno- 
centius, in cap. sicut, De iureiur., tenet quod non tenetur, nisi ex pacto speciali 
ad hoc sint obligati, cum ipsi non teneantur ad munera personalia. Conclude 
in hoc quod vassalli de iure non tenentur, nisi ad ea quæ continentur in cap. 
de forma, xxii, q. v ; nisi ex speciali conventione ad illud obligentur ut. 


(Cap. xxx] An subditi uni baroni, moventi guerram contra regem suum, teneantur ipsum 


baronem iuvare contra regem. 


Secundo quæro, pone quod Baro Regis Hispaniæ moveat guerram ipsi 
regi, et mandet omnibus hominibus suis ut iuvent ipsum in bello contra Regem, 
numquid tenentur, cum iuraverint ipsum iuvare contra omnem hominem. 
Et videtur quod sic, nam grave est fidem fallere, Qui cleri. vel voventes, 
veniens, et cap. sequenti ; L. i, ff. De consti. pecunia. Etiam verba generaliter 
probata generaliter sunt intelligenda, ff. De legat. præstan., L. i, $ generaliter. 
Etiam quia iuramentum astringit, nisi a iuramento absolvantur, xv, q. vi, Cap. 
ii et in. Contrarium est verum, nam Baro movens guerram Regi incidit in 
legem Iul. maiestatis, 1. i et 1. ii, ff. Ad leg. Iul. maiïest.; vi, q. i, $ verum, 
versus quisquis cum mihtibus ; Ixxix dist., cap. ä. Nam Rex Hispaniæ est 
princeps in regno suo. Etiam opem non fert qui ad peccandum iuvat, xiv, q. 
vi, Sires ; nec præceptum illius ipsos excusaret, ff. De oblig. et act., L. servus ; xi, 
q. iii, non semper, et cap. qui resistit, et cap. si dominus. Nec sacramentum ad 
hoc ligat, quia non est inventum ut sit iniquitatis vinculum, xxii, q. iv, 2nter 


cetera ; De iureiur., cap. ï, Lib. VI; faciant quæ notantur in cap. petitio, De 
iureilurando. 


(Capxxxii] AN Subditi uni baroni, moventi guerram alteri baroni, tencantur ipsum primo, 


an regem moventem guerram aller regi, iuvare, utriusque 
mandalo uno concursu recepto ? 


Tertio quæritur, Baro Regis Hispaniæ movet guerram alteri Baroni, 
Rex Hispaniæ movet guerram regi Granatæ. Baro mandat hominibus qua- 
tenus iuvent ipsum ; Rex autem mandat eisdem ut iuvent eum ; et concurrunt 
mandata. Quem primo iuvare tenentur ? 

Videtur quod primo Baronem, nam Baroni sunt subiecti ratione fidelitatis 
et ratione iurisdictionis, in Authent., De quæstore, $ si vero, Coll. vi. KRegi 
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autem sunt subiecti ratione iurisdictionis generalis tantum, et sic duæ rationes 
vincunt unam, in Authent., De consang. et uter. frat., $i; De re iudic., cum 
æterni, Lib. VI; xii dist., can. i. 

In contrarium videtur. Nam vocati a Rege sunt vocati ad maius tri- 
bunal, et sic præferendum, ff. De re iudic., 1. contra pupillum, $ fin. ; xviii 
dist., si Episcopus. Etiam quia Rex vocat pro communi bono et defensa 
coronæ, et sic iure gentium obediendum, ff. De iustitia et iure, 1. veluti ; i 
dist., ius gentium; xxiüi, q. üi, fortitudo, et q. viii, cap. omni, et cap. si nulla. 
Nam pro defensione patriæ licitum est patrem interficere, ff. De relig. et 
sumpt. fun., 1. minime. Et hæc vera. 


An vassallus nonlegius duorum dominorum, uno concursu requisitus, 
utrumque vel alterum, et quem, iuvare teneatur ? 


Quarto quæritur, quid de vassallo nonlegio duorum, quod esse potest 
ratione diversorum feudorum, De supl. negl. prælat., grandi, Lib. VI. Si 
uterque dominorum simul requirat eum ut iuvet ipsum in bello, tenetur utrum- 
que, an alterum, et quem, iuvare ? 

Apparet quod neutrum, cum concursu se impediant, ff. De usufr., 1. 
quohrens ; De Pœnit., dist. ï, $ hoc idem, vers. Christus ait ; xxi, q. i, cap. i. 

Apparet quod utrumque, alias perdet feudum, quia difficultas præsta- 
tionis ex parte promissoris non perimit obligationem, ff. De verb. obl., 1. 
continuus, $ 1llud. Item potest quis duobus dominis servire, ut ff. De operis 
libert., 1. duorum. Quidam dicunt locum esse gratificationi, exemplo servi 
duorum dominorum, qui si viderit utrumque dominum interfici, iuvare poterit 
quem voluerit, ff. Ad Silianum, L. si quis in gravi, $ si cum omnes. Alii dicunt 
quod iuvabit priorem dominum, et cui primo iuravit, ut in Vsibus Feudorum, 
De prohib. feud. alien., 1. #mperialem, $ illud ; ff. Locati, 1. in operis; C. Qui 
potiores in pign. hab., 1 il. Nam priorem fidelitatem servare tenetur, 1 
di., quia sanctitas tua ; Qui cleri. vel vov., veniens. 

Tutius tamen est quod primo serviat personaliter, secundo per substi- 
tutum, si hoc patiatur natura feudi, C. De caduc. toll., L. una, $ sin autem. 
Nec obstat quod iuravit secundo, salva fidelitate primi, quod est de natura 
hominis nonlegii, quia serviendo secundo per substitutum non nocet primo, 
quod salvatum fuit in iuramento secundi. 


An vassallus tencatur iuvare dominum contra patrem, vel pater 
contra filium ? 


Quinto quæritur, an vassallus teneatur iuvare dominum contra patrem, 
vel pater contra filium. Glossa format quæstionem, xxii, q. v, cap. de forma, 
et tenet quod sic. Nam filius solum vinculo naturæ obligatus est patri, sed 
vassallus domino vinculo iuramenti, ut in præallegato cap. de forma. Hoc 


[Cap.xxxiv.] 


[Cap. xxxv.] 
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probat textus in Vsibus Feud., in cap. quemadmodum feud. amit.  Glossa 
aliqualiter sentit contrarium, in cap. guoniam milites, xi, q. til. Putarem pon- 
derandam qualitatem impendendi subsidii. 


An civis duarum civitatum teneatur unam iuvare contra aliam ? 


Sexto quæritur, an civis duarum civitatum teneatur iuvare unam contra 
aliam. Solutio. Dic ut dictum est in vassallo duorum dominorum. 


% 


(Cap AN vassallus, vocatus a domino, teneatur ipsum sequi in partibus ultramarinis 
ad pugnandum contra barbaros ? 


Septimo quæritur, dominus vult ire ad partes remotas, pone ultra mare, 
ad pugnandum cum barbaris, numquid vassallus, vocatus ab eo, teneatur ipsum 
sequi ad bellum? Solutio. Si dominus est talis status et conditionis quod 
prædecessores sui et ipse consueverunt illuc accedere, et vassalli ipsum sequi, 
et tunc tenetur exemplo liberti, qui tenetur ad operas consuetas, ff. De operis 
lib., L opere, et 1. pæn. ; ff. De pign. act., L. [qui] vel universorum. Præstabuntur 
tamen a domino sumptus moderati, arbitrio boni viri. Si autem sit talis qui 
non possit nec consuevit, tunc secus, ff. De operis lib., 1. quod nisi, $ fin. ; ff. 
De arbit., 1. si cum dies, $ si arbiter. Hæc etiam tangit Speculum in Speculo, 
tit. De feudis, $ ipsum. 


(Cap. xxxvii.] An servi teneantur ubique sequi dominum ad bellum ? 


Octavo quæritur de servis, an teneantur sequi dominum ubique ad bel- 
lum. De his non est dubium, cum in eos dominus plenam habeat potestatem, | 
dummodo non nimis sæviat in eos, ff. De his qui sunt sui vel alien. iuris, | 
1. i et üï. 


[Cap, xxxvii.] An hiberti vocati teneantur sequi patronum ad bellum ? 


Nono quæritur, quid de libertis? Solutio. Liberti tenentur ad operas 
solitas, nec insolitæ possunt eis imponi, ff. De operis lib., L. guod nisi, $ si 
vag. ® ; ff. De procur., 1. sed haec, $ ii. 


[Cap.xxxix.] An agricolæ vocati teneantur sequi dominum ad bellum ? 


Decimo quæritur, quid de agricolis, an vocati ad bellum a dominis acce- 
dere teneantur ? Solutio. Agricolæ dividuntur in ascripticios et censitos. 
Ascriptici dicuntur per scripturam solo astricti, unde in adventiciis duæ inter- 
veniunt scripturæ, una ad constituendum, alia ad probandum. Prima qua 
promittunt domino soli nunquam a solo recedere, alia qua profitetur se ascrip- 
ticium, et de his scripturis in 1. scimus, C. De agric. et censitis. Et inter hos 
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et servos pæne nulla est differentia, ut 1. ne diu, C. eod. titulo. Et dico pæne, 
quia differunt, quia servus alienari potest cum peculio, et sine, ut denuo® 1. 
ne diu ; ascripticius non sine solo, ut 1. ii, C. eod. titulo. Item ascripticüi citra 
domini voluntatem ordinari possunt in possessionibus quibus ascripti sunt, in 
Authent., De sanct. episc., $ ascripticios ; servi autem non. Item ascripticii, 
sciente et tacente domino, contrahunt matrimonium, nec conditionem mutant, 
ut C. De agricol. et censitis, L. ult. ; servi autem contrahentes, scientibus domi- 
nis et tacentibus, liberantur a servili conditione, ut in Authent., De nupt. 
$ st vero. Ex quibus luce clarius apparet quod ius quod habent domini in 
ascripticios est ius relatum ad possessiones quibus ascribuntur. Et sic appa- 
ret quod provocati a domino ad extranea onera personalia, non artantur, nisi 
ex conventione aliud sit inductum. Censiti autem sunt qui certæ rei annuatim 
præstandæ constituti sunt, C. Quib. caus. coloni, 1. ä. Etiam in hoc differunt 
ab ascripticiis, quia ascripticti sunt ascripti ad incertam rem præstandam, puta 
tertiam vel quartam fructuum, isti autem certæ rei; et de his infertur ut 
supra. Per hoc infertur quod nec coloni nec inquilini necessario artari possint. 


An confæderatos possit dominus vocare ut ipsum iuvent in bello ? 


Vndecimo quæritur, quid de confæderatis et colligatis, numquid dominus 
poterit confœderatos provocare ad bellum ut ipsum iuvare teneantur ? Solu- 
tio. Confœderati sunt plene liberi, licet ad aliqua teneantur ex pacto, ut I. 
non dubito, ff. De captivis. In his tamen ponderanda est conventio, et con- 
ventionis modus, ut ad unguem servetur, ff. Depositi, 1. 1, $ s2 convenitur ; 
et 1. i, De pactis. 


An subdit: ratione iurisdicthionis tantummodo teneantur ad bellum accedere ? 


Duodecimo quæritur, quid de his qui ratione iurisdictionis tantummodo 
sunt subditi, non autem sunt vassalli ? Solutio. Tales accedere tenentur, nec 
agent ad deperdita, quia hoc faciunt ex debito. Fallit hoc regulare dictum in 
quibusdam personis quæ excusantur a muneribus personalibus, quorum qui- 
dam excusantur ætate, ut minores et senectute gravati, ut C. Qui ætate, in 
rubro et nigro; quidam infirmitate, ut C. Qui morbo, per totum; quidam 
liberorum numero, ut €. Qui numero liber., per totum; quidam propter 
professionem, ut C. De profess. et medic.; quidam sexu, ut mulieres, et con- 
similes. Alias stat regula. 


- 


De personis non astrictis ad bellum, libere accedentibus. 
Hæc autem dicta sunt de his personis quæ sunt qualitercumque astrictæ. 


Restat videre de personis plene liberis ad bellum provocatis. Pro cuius 
evidentia, est attendendum quod accedentibus ad bellum non necessitate nec 
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debito necessario, nam de debito accedentibus supra tactum est. Quidam 
accedunt plena liberalitate; quidam accedunt quia tenentur ad antidora; qui- 
dam accedunt propter gloriam quærendam et consequendam in bello; quidam 
accedunt quia locant operas suas, si contractus locati appellari potest, ut sti- 
pendiarii ; quidam accedunt solum animo spoliandi, ut nuncupati ‘“ Sacco- 
manni,” quasi manu arripientes et sacco deferentes, et de his videamus. Et 
primo de primis, ut de plene libere accedentibus. | | 


An libere accedentes obligent sibi illum in cuius seruitium vadunt, etc. ? 


Et primo quæritur numquid accedentes libere ad bellum obligent sibi 
illum in cuius servitium vadunt, si damnum incidunt, utpote si in bello perdant 
arma, equos, sive capiantur, sive etiam eundo ad bellum sive redeundo? Solu- 
tio. Hic est attendendum quod accedentes libere aliquando accedunt prius 
vocati. et rogati a dominis, aliquando motu proprio, non requisiti a dominis. 
Si accedunt vocati a dominis, tunc habent actionem mandati contra dominum, 
si sic, ut supra dictum est, contingat, aliquid ipsos perdere, nisi appareat quod 
causa pietatis, humanitatis, vel parentelæ, hoc faciant, xxiti, q. iii, non [in- 
ferenda] in inferenda ; xi, q. iii, si dominus, et cap. lulianus. Si autem opponas, 
et dicas dominum non teneri, quia talia perdunt casu fortuito, de quo quis non 
tenetur, De homici., lohannes ; €. De pign. act., L. que fortuitis. Solutio. Iste 
est casus fortuitus qui potuit et debuit prævideri, quia verisimiliter hæc 
contingunt in bellis, quia dubius est eventus belli, et ita notat Innocentius 
in cap. sicut, De iureiurando. 


An commodatarius teneatur commodanti equos et arma in bello 
deperdita resarcire ? 


Secundo quæritur, quid de commodante tali arma et equos pro eundo ad 
bellum, numquid, si perdantur, teneatur commodatarius commodanti? Et 
videtur quod sic, argumento supra proximo a simili, cum hoc etiam prævideri 
potuerit, ut supra. Solutio. In hoc casu secus, secundum Innocentium, et est 
ratio difierentiæ, quia in hoc casu commodatarius non excessit fines, quia non 
est usus nisi ad usum illum ad quem initus est contractus, idcirco non tenetur, 
ff. Commod., I. ss wf certo, $ sed interdum. In mandato autem, licet præscire 
potuerit quod perdere verisimiliter potuerit, tamen sciebat actionem mandati 
sibi competere, quia illud evenit ex natura contractus. Et hæc semper proce- 
dunt, nisi ex pacto special aliud sit inductum. 


An conductor teneatur locatorr equos et arma in bello deperdita resarcire ? 


Tertio quæritur quid de locante equos et arma ? numquid, si perdantur 
in bello, aget locator contra conductorem ? Solutio. Dic ut Supra in commo- 
dante, quia non aget, quia ad hoc conduxit, nec fines excessit, ff. Locat. et con- 
duct., 1. si quis domum. 
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An provocans contra spoliatorem provocati ad bellum accedentis agat vi 
bonorum raptorum ? 


Quarto quæritur, quid si provocatus ad bellum, in itinere accedendo ad 
eius subsidium, spolietur armis, et equis, et aliis rebus suis ? Dictum est quod 
mandans tenetur mandatario, sed numquid aget mandans contra spoliantem 
vi bonorum raptorum, vel furti? Apparet quod sic, quia eius interest, quia 
tenetur actione mandati mandatario. Solutio. Eïi contra spoliantem non com- 
petunt actiones illæ. Et est ratio, quia vi bonorum raptorum competit ïlli in 
cuius bonis erant rapta, ff. Vi bon. rapt., L. ii, $ hac actione. Actio enim vi 
bonorum raptorum, vel furti non competit nisi illi qui habuit dominium, vel 
possessionem, vel detentationem, vel aliquod ius in re, ut est ille cui obligata 
erat res pignori, et nondum tradita, ff. De præscript. verb., L. si gratuitam, 
$ si quis ; ff. De furt., 1. si is qui rem, et L. is cui. Spoliatis, ergo, competunt hæ 
actiones, poterunt tamen agere actione mandati contra mandantem, et man- 
dans, cum solverit, facere sibi cedi actiones contra spoliantem, et tunc aget 
iure cesso, ut procurator constitutus in rem suam, C. Mand., 1. pæn., et LrÊne 
Hoc etiam tenet Innocentius in præallegato capitulo, sicut, De iureiurando. 


An non vocati ad bellum, sed proprio motu accedentes, obligent sibi illum in 
cuius servitium vadunt ? 


Quinto quæritur de accedentibus non provocatis, sed motu proprio. 
Solutio. Si animo donandi, est clarum, ut puta pietatis, humanitatis, vel 
parentelæ. Tales non agent, xxiii, q. ii, non [inferenda] in inferenda; x, 
q. ii, st dominus, et cap. Tulianus. Si autem animo obligandi eum cuius 
negotia gerunt, tunc agent actione negotiorum gestorum, et sufficit utiliter 
cæœptum, ff. De neg. gest., L. sed an ultro. 


An non vocati ad bellum, sed proprio motu accedentes et utiliter proficiscentes, 
obligent sibi 1llum, etiam renitentem et contradicentem, 1n 
cuius servitium vaduni ? 


Sexto quæritur quid de accedentibus proprio motu, contradicentibus 
tamen illis in quorum subsidium vadunt, numquid tales agent si utiliter inci- 
piant, et feliciter impleant, ut magis procedat quæstio? Apparet quod sic, 
ad similitudinem illius qui trahit aliquem invitum de domo ruitura, xxiii, q. iv, 
ipsa pietas. Etiam quia invito concedi potest beneficium, xlv dist., e qui 
emendat. Etiam quia videtur fuisse insanæ mentis contradicendo ne iuvetur, 
ff. De condi. instit., L. guidam ; De Pœnitentia, dist. iii, adhuc instant ; sic tenet 
glossa in medico medicante alicui contra voluntatem suam. Hoc notat Ixxxüii 
dist., in summa. Contrarium credo in casu proposito per I. ult., C. De neg. 
gest.; nec propterea reprobo glossam, immo credo, quod verum dicat in infirmo 
et medico, quia infirmus præsumitur insanæ mentis, cum non vult absolute 
curari. Sediste qui contradicit huic, ne veniat ad bellum pro succursu suo, non 
præsumitur insanæ mentis, nam possibile est quod non confidit de eo, et 
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[Cap. xlix.] 


118 DE FVREMBEELI 


dubitat ne prodat ipsum. Nec credo quod glossa procedat in casu in quo 
infirmus bene vellet sanari, sed nollet istum, immo potius alium, tunc iudicio 
meo non procederet glossa, nec hoc probant allegata supra. Hoc de accedenti- 


bus libere. 


De accedentibus quia tenentur ad antidora, an tales agant contra illum 
quem iuvant ? 


Restat videre quid de his qui vadunt quia tenentur ad antidora; ut puta 
quia simile, vel aliud, subsidium recepit ab eo. Numquid talis aget contra 
illum quem iuvat ad deperdita, ut supra? Solutio. Si sic vadit, ut thema 
supponit, vadit animo dissolvendæ obligationis naturalis, quæ tamen non potest 
deduci in civilem, nec de ea excipi potest in iudicio. De qua ff. De petit. 
hæred., l. sed si lege, $ consuluit ; De testamentis, cum in officiis. Et sic infertur 
quod vadat non animo obligandi, cum idem actus uniformiter sumptus non 
possit parere contrarios effectus, ff. De verbor. obligat., L si quis ; ff. De 
condict. indebiti, L. cum pars, $ heres, et 1. cum heres®. Et si dicas hic non 
est opus dissolutione, quia nulla nata obligatio efficax ad agendum, vel excipien- 
dum, et sic non potest dissolvi, quod non est, ff. De iniusto, rupto, irrito facto 
testam., 1. nam; idem quod De desponsatione impuberum, cap. ad dissolvendum. 
Solutio. Licet non sit nata obligatio efficax ad agendum vel excipiendum, ut 
supra dictum est, tamen nata est talis naturalis quæ dissolvi potest per antidoti 
recompensationem, ut iuribus statim allegatis, et iste animus dissolvendi 
impedit nativitatem obligationis, cum in obligatione requiratur animus, ut 
L. obligationum, ff. De oblig. et act., et 1. non figura, eodem titulo. 


De accedentibus propter gloriam consequendam. 


Restat videre de accedentibus propter gloriam consequendam in bello. 


An tales obligent sibi illum in cuius subsidium vadunt ? 


An tales obligent sibi illum ad cuius succursum accedunt. Solutio. Si 
ob hoc solum accedunt, non obligant, nam aut dominus teneretur actione man- 
dati, aut neg. gestorum. Non mandati, cum nullum intervenerit mandatum, 
ut supponitur in themate quæstionis propositæ, nec actio mandati oritur nisi 
intercedente mandato, nam licet aliqui dicant quod actio mandati oriatur ex 
culpa vel dolo intervenientibus, jam suscepto mandato, tamen requiritur præ- 
cedentia mandati, ut 1. i, ff. Mandati. Vel si dicas quod oriatur ex contractu 
præcedenti, quod verius, sicut alias dicimus in contractibus innominatis, ut 1. ex 
placito, [iE.] C. De rerum permutatione. Non negotii gesti, quia non accessit 
animo gerendi negotia illius, immo propria, licet in vim consequentiæ alterius 
negotia gerat, et sic nec illa competet. 
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De accedentibus quia locant operas suas. 


Restat videre de his qui locant RE suas, vel verius assumuntur per 
oo constituto salario. 


An tales ri contra conductores ? 


An locatores agant contra conducentes ? Solutio. Tales locant operas 
et rem, et ideo si conductor utatur solum ad id ad quod conducuntur, non 
tenetur, ut 1. s2 quis domum, ff. Locati et conducti; et hoc nisi aliud speciale 
pactum interveniat, vel consuetudo aliud inducat, ut est in Italia, scilicet, quod 
præstantur emendæ equorum deperditorum in servitio conducentis, alias stat 
regula, ut supra deductum est. 


De accedentibus animo spoliandi. An talibus competat actio ? 


Restat etiam videre de his qui accedunt animo derobandi, et de his non 
est dubium quod talibus non competit actio, cum super re turpi nulla inducatur 
obligatio, ff. De verbor. obligation. 1. veluti, et 1. generaliter ; et* 1. si ex plagis, 


An clericr ad bellum accedere possint ? 


, Viterius est videndum quid de clericis, an, scilicet, possint ad bella acce- 
dere ? Hanc quæstionem terminavit Gratianus, xxili, q. vil, convenior ; ut 
glossa ibi recitat in summa. Circa hoc fuerunt opiniones variæ, nam aliqui 
dicunt quod clerici possunt uti armis defensionis, non autem impugnationis, et 
sic bellare propter defensam. Alii quod omnibus armis, dummodo impug- 
nent in continenti, et pro seipsis tantum defendendis, et non pro aliis, et pro se 
in necessitate inevitabili positis, De homicidio, cap. 1; xxili, q. viii, convem1or ; 
et eadem causa et q. i, in principio. Si autem alias evadere possunt, tunc non 
possunt, ut cap. suscepimus, De homicidio. Ali dicunt quod auctoritate 
Papæ possunt, alias non. Gandulphus tenet quod personaliter bellare non 
possunt, sed per alios possunt. Idem videtur sentire Gratianus, xxili, q. i, 
$ in registro. 

Concludendo in hoc puncto, clerici vocati a Papa possunt accedere, nam 
penes Principem est auctoritas bellandi, xxiii, q. i, quid culpatur ; eadem 
causa et q. üi, cap. i, et q. ii, cap. Maximianus. In bello autem eis non 
est licitum occidere etiam paganum propter metum irregularitatis, possunt 
tamen alios confortare ad bellum, ut pugnent, immo et lapides et alia 
proicere, dummodo ex eorum ictibus nulli occidantur. Ita notat Inno- 
centius, De restit. spol., olim ; et cap. sententiam, Ne cler. vel monachi. Vocati 
ab aliis, maxime principibus sæcularibus, bellare non debent. Pro defensa 
autem propria, ubi aliter evadere non possunt, licitum est etiam occidere, 
etiam sine metu irregularitatis, ut in Clem., s7 furiosus, De homicidio. Et 


* Supplendum ‘ Ad legem Aquiliam,’. 
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bene dico defensa propriæ personæ, secus si defendat alium etiam in continenti, 
ut patrem, fratrem, et similes personas. Nec huic obstat quod notat Innocentius, 
in cap. si vero, i, De sent. excom.; ubi tenet quod percutiens clericum hoc 
casu non est excommunicatus. Nam irregularitas contrahitur etiam sine 
culpa, ut in iudice iuste occidente, h dist}; cap. 1%:%et nota in cap. inter opera, 
De sponsalibus. Excommunicatio autem non contrahitur sine culpa, immo 
oportet quod præcedat diabolica persuasio, xvii, q. iv, si quis suadente ; 1ta 
notat Clem., in dicto cap., si furiosus. 

An autem imputari possit clerico qui non fugit, sed exspectat invasorem 
et ipsum se defendendo interficit ? Videtur quod imputari debeat, per textum 
illius Clementis, cum dicit, ‘‘ qui mortem aliter vitare non poterat 7? ; proba- 
tur per 1. scientiam, $ qui cum aliter, ff. Ad leg. Aquil. ; unde sumpta est ® 
dicta Clementis. Et hoc ad exemplum Salvatoris, qui fugit in Ægyptum, 
xxiii, q. ii, $i. Et hoc notat Bernardus in cap. suscepimus, De homicidio. 

Contrarium credo per L. in eadem, ff. Ex quibus ‘causis maiores; nam 
ibi æquiparantur hæc duo, non posse recedere, et sine dedecore non posse. 
Fortius movet, quia in fuga posset occurrere periculum, utpote si caderet, quod 
frequenter occurrit in fuga, unde non debet se tali periculo exponere, Vt lite 
non contestata, accedens, ü. In hoc tamen credo ponderandas singulas cir- 
cumstantias, utpote periculum fugæ, qualitatem personæ fugientis, et inva- 
dentis, ut si propter fugam verisimiliter mortis periculum incideret, tunc non 
sit imputandum, alias sic. 


An shipendiarii in Alamannia assumpti, constituto salario per conducentem, 
agant contra eum qui, dum veniunt, etc. ? 


Quid si stipendiarii sunt assumpti, constituto salario habentes firmam per 
vi menses, de Alamannia, ut veniant ad serviendum Italico, et, dum veniunt, 
Italicus perdit statum suum totaliter, numquid stipendiarii agent ad salarium ? 


An shipendiarii assumpti de Alamannia per civitatem Italicam, salario 
conshituto per annum, qui dum venirent, civitas tyrannice 
occupata est, agant ad salarium totum, etc. ? 


Quid si stipendiarii sunt assumpti de Alamannia per civitatem Italicam, 
constituto salario, habentes firmam per annüm, et interim dum sunt in itinere 
veniendi, civitas occupatur per tyrannum violenter, numquid agent stipen- 
diarii ad salarium totum, aut pro rata, vel ad quid? Et videtur quod ad 
totum, et videntur textus hoc probare, C. De annonis [et protocolis] ©, 1. i; 
C. De agent. in rebus, L. matriculam ; C. De prox. sacr. scrinior., L. si quis in 
sacris; C. De primipilo, L. i; ff. De legat., I. legatum ; ff. De var. et extra. 
cognitionibus, I. i, $ divus. 

In contrarium, quod pro rata, videntur textus, C. De erog. milit. annon. : 
1 his scholaribus, et 1. p. in fin. ; et L. post duos, C. De advoc. divers. iudiciorum. 
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Solutio. Hic non debetur pecunia ex contractu puro, immo debetur ex 
dispositione legis, quia sunt electi ad officium, et ex dispositione legis munici- 
palis datur salarium. Sic ergo non est mere contractus locati et conducti. Et 
in talibus est attendendum quod aliquando aliqui eliguntur ad officium quod 
requirit laborem, ubi datur salarium pro labore principaliter, ut sunt stipen- 
diarii. Aliquando eliguntur ad officium ubi datur salarium non solum pro 
labore sed quia attenditur probitas intellectus et scientiæ, ut est in potesta- 
tibus et similibus. Quandoque eliguntur ad officium, et datur salarium pro 

-utroque, scilicet, et pro labore, et pro probitate intellectus et scientiæ, ut in 
legatis. | 

Primo casu, datur pro rata temporis quo serviunt, ut 1. pæn., C. De erog. 
milit. annonæ. Secundo casu, si una præstatio tantum erat, tunc totum 
datur, ut Il. allegatis in contrarium. Si autem non erat una præstatio, habere 
debet pro anno quo incepit officium, ut 1. post duos, C. De advoc. divers. 
iudiciorum. 

Tertio casu, aliquando datum in remunerationem laboris et prudentiæ est 
indivisibile, ut in advocatis, doctoribus, et legatis, et tunc datum totum, ut 
supra. Aliquando est divisibile, ut in contestabili banderiæ, nam ibi uterque 
eligitur, scilicet, industria et labor, et recipiunt divisionem tunc, ut stipendiarii 
recipient pro rata, ut industriosi et ratione industriæ electi habent totum, 
distinguendo, ut supra. 

Est dare quartum casum, ubi quis eligitur ad dignitatem principaliter, 
ut domesticus Principis. Tunc habet totum, ut 1. si quis in sacris, C. De proxi. 
sacr. scri. ; et 1. matriculam, C. De agent. in rebus ; et I. i, De principibus. 
Et transit salarium ad hæredes, C. De domesti. et protect., 1. fin., Nb. xii. 
Per hoc solvitur quæstio de Comite Lando, capitaneo societatis latrunculorum, 
assumpto pluries per dominos Italicos ad stipendium, facta firma certi tem- 
poris, et constituto salario. 


An in principio vel in fine cuiuslibet mensis solui debeat stipendrariis ? (Cap. liv.] 


Viterius quæritur quando debeat solvi stipendiartis, an in principio 
cuiuslibet mensis an in fine. Glossæ aliquæ videntur in advocato qui etiam 
militat, ut 1. advocati, C. De advoc. divers. iudicio., quod debeatur a prin- 
cipio. Hoc tenet in L. i, $ divus, ff. De extraordin. cognitionibus. Idem sentit 
in L. properandum, $ in honorariis, C. De iudictis; et 1. qui operas, $ 1, ff. Locat. 
et conducti. Contrarium tenet in I. i, C. De principibus, lib. x. Solutio. 
Aliquando datur pecunia magis pro sumptibus quam pro mercede laboris, 
et tunc debetur in principio. Tolle exemplum in legatis, probatur hoc, ff. 
De legationibus, 1. legatum®; ff. Mand., 1. si vero non remunerandi, $ si 
[mandato] mandavero ; €. De legationibus, 1. äi, lib. x. Aliquando debetur 
pecunia pro mercede laboris, et tunc ponderari debet quid actum sit expresse 
vel tacite, nam si tacite actum sit, tunc videtur quod in principio. Ecce talis 
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est qui non potest exhibere operas promissas nisi sibi detur pecunia, tunc 
videtur actum tacite quod debeatur in principio, tunc enim semper inspicimus 
quod verisimilius est, ff. De regul. iur., 1. semper in stipulationibus. Si autem 
non apparet ista verisimilitudo, tunc ex obligationibus quæ descendunt ex 
contractu salarium debetur in fine temporis, ut notandum in L. eadem, C. Locat. 
et conduct.; et notanda ff. De stip. servorum, 1. si servus communis Maævii, 
$ finalis. Si autem debeatur ex dispositione legis electis ad officia, de quibus 
supra, ut in proposito, tunc, si est unum tantum salarium, tunc in initio debet 
præstari, ut L. i, $ divus, ff. De var. et extraor. cognitionibus. Et siintelliguntur 
glossæ hoc sentientes, aut est annuum vel menstruum, ut in stipendiariis de 
quibus loquimur, qui habent vii florenos in mense proposita, et tunc debetur 
in principio, ut 1. post duos, C. De advoc. diver. iudic. ; et 1. i, C. De principibus, 
lib. xii. Puto tamen quod stipendiarii non habeant effectualiter nisi pro rata 
temporis quo serviunt, ut supra deductum est, et residuum teneantur restituere, 
etiam ubi per casum extrinsecum insurgat impedimentum. 


An stipendiarii, se absentantes tempore aliquo, etiam de licentia domini, 
perdant salarium pro tempore nllo ? 


Quid si stipendiarii pendente tempore stipendii recedunt aliquo tempore, 
numquid pro illo tempore perdent stipendium, et pone quod cum licentia 
domini? Solutio. Hic advertendum quod operæ aliquando limitantur re- 
spectu temporis non certificati. Tolle in advocatis ecclesiae, qui habent tan- 
tum salarium pro qualibet causa quæ occurret ecclesiæ illo anno, et tunc non est 
dubium quod est una obligatio propter unum factum ad quod inducitur, licet 
præstationes possint esse plures. Idcirco totum debetur, ut præallegata, 1. i, 
$ divus, ff. De extraor. cognitionibus. Aliquando operæ sunt limitatæ re- 
spectu certificati et certi temporis, ut in doctore assumpto ad legendum librum 
certum, tempore certo. Et tunc aut promittitur totum salarium simul, sed fit 
distributio solutionis per partes temporis, et tunc etiam una obligatio, ut supra, 
ut 1. Zecta., ff. De rebus creditis. Aliquando fit annua vel menstrua, et tunc 
sunt tot obligationes quot menses, ut 1. pos{ duos, et tunc non habet pro toto 
tempore, immo singulis mensibus quibus servit cedunt dies obligationum 
singularum. 


An shipendiari, qui culpa sua nolunt servire toto tempore firme sue, perdant 
stipendium totius temporis, aut pro eo tantum quo non servierunt ? 


Quid si culpa sua nolunt servire toto tempore, an perdent salarium totius 
temporis, sic quod nihil habeant etiam pro tempore quo servierunt, an solum 
perdere debeant pro tempore quo non serviunt ? Solutio. Quædam sunt 
officia, ad quæ quis eligitur, quæ sic sunt individua quod aliquo omisso resi- 
duum nihil relevat, et in talibus totum perditur. Tolle exemplum in legatis, 
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ut C. De legationibus, 1. ii. Quædam sunt officia quæ sunt quoad hoc sic 
dividua, quod aliquo omisso residuum relevat. Tolle exeñplum in potestate 
in stipendiario, Tunc non reddit totum, sed solum pro tempore futuro, tenetur 
tamen pro futuro tempore ad interesse, ut si nihil intersit, nihil solvat, ff. 
Locat. et conduct., 1. si fundus, versiculus [verisimilis] simaliter ; et not. in 
1 Mevia, ff. De annu. legatis. 


An stipendiarius possit servire per substitutum ? 


Quid si velit servire per substitutum ? Apparet quod non possit, quia 
electa industria personæ, ut 1. infer artifices, ff. De solut. ; L. una, C. De caduc. 
tollend. ; et cap. ult., De offic. delegat., et cap. is cui, eod. tit., Lib. VI. In con- 
trarium videtur, quia potest quis per alium quod per se, ut regula potest quis, 

cum similibus. Solutio. Debet ponderari modus assumptionis, nam ali- 

quando dominus vel civitas assumit contestabilem, cui dat banderiam et sti- 
pendium, et contestabilis debet sibi eligere sub banderia quos voluerit, et tunc 
non currit quæstio inter civitatem et stipendiarios, quia civitas nihil eligat nisi 
industriam et laborem contestabilis, ipsi tamen tenentur. Aliquando civitas 
eligit sibi stipendiarios quos reponit sub singulis banderiis, et tunc in contesta- 
_ bili eligitur industria et opera. Ex capite industriæ non posset dare substitu- 
tum, ut iuribus statim allegatis. Instipendiariis eligitur tantum opera et labor, 
tunc in his quorum opera eligitur, et non industria, potest quis dare substitu- 
tum, ut notat Innocentius, in cap. cum Bertholdus, De re iudicata. Hostiensis 
ibi contrarium. Credo opinionem Innocentii veriorem, ponderatis iuribus 
statim allegatis, et eorum mente. Tutius tamen est quod fiat cum consensu 
domini, ut salvetur utriusque opinio. 


An stipendiarius perdat stipendium iempore quo 1nfirmatur ? 


Quid si stipendiarius infirmetur ? Solutio. Servire videtur, ut debeatur 
salarium, ut L. si heres, $ Stichus ®, ff. De statuliberis. 


De spoliis et capturis quæ sunt in bello. An aliquis capiens in bello efficiatur 
dominus personæ capte et rer, et an sit locus postliminro ? 


Quinto videndum restat de spoliis et capturis quæ in bello fiunt. 

Et primo quæritur, an in bello aliquid capiens efficiatur dominus personæ 
captæ et rei, et an sit locus postliminio ? Solutio. {n bello publico, auctori- 
tate Principis inducto, de quo supra dictum est, hæc omnia procedunt, nam 
capiens efficitur dominus, capti efficiuntur servi, ut 1. hostes, ff. De captivis ; et 
1. hostes, ff. De verb. significatione. Si autem bellum non sit ex edicto Principis, 
licet alias iustum, ut cum sit pro defensa rerum suarum, tunc si ille qui bellum 
indicit habet iurisdictionem super eo pro quo bellum indicit, potest statuere 
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quod quilibet capiens aliquid in bello illo efficiatur dominus rerum captarum, et 
personam detineat donec præsentet superiori. Ita tenet Innocentius in cap. 
sicut, De iureiurando, remittens super hoc ad notam in cap. a nobis, De sent. 
excommunicationis. Subdit Innocentius quod, si non fecerit aliquam consti- 
tutionem, poterit illum damnare de invasione facta infra fines suæ iurisdic- 
tionis, ut in Authent., qua in provincia, C. Vbi de crim. agi oporteat. Subdit 
quod, si bellum indicens nullam habet iurisdictionem, sed solum defendit se et 
bona sua, tunc non licet sibi invasorem suum capere, et captum detinere, quia 
solum licet sibi se defendere, tamen cum moderamine inculpatæ tutelæ, C. 
Vnde vi, L i; De restit. spoliat., olim. Subdit quod, si invadat res invasoris 
sui, quod invasori non competit vi bonorum raptorum, nec iniuriarum, quia 
obstat exceptio paris criminis. Hæc omnia, ut dixi, notat Innocentius in cap. 
sicut, De iureiurando. Primum dictum Innocentii puto verum indistincte, 
quia dominus propter delictum per constitutionem suam potest quem privare 
dominio rei suæ et in alium transferre. Secundum autem dictum non credo 
verum indistincte. Immo credo quod, si civitas non recognoscens superiorem 
de facto indicat bellum alii, etiam non recognoscenti, et sic quælibet sit hostis 
populi Romani, quod, sine aliqua constitutione, ibi vindicet locum quod in 
bello indicto ex edicto Principis, nam hoc evenit ex iure gentium antiquis 
moribus introducto, salvo quam de personis, quia modernis temporibus non 
procedit quod capti in bellis istis efficiantur servi nec vendantur, nec in talibus 
locus est hodie postliminio. Tertium dictum legendo, illam decretalem ali- 
quando reprobavi per rationem 1illam. Nam spoliatus ante omnia est resti- 
tuendus, nec opponi potest exceptio criminis, ut in cap. in literis, et cap. item 
cum quis, De restit. spoliatorum. Non ergo excipiet primus spoliatus de 
crimine, nec de alio etiam maiori. Nunc scribendo credo salvari posse glossam 
Innocentii duobus modis. Primo, quia non loquitur Innocentius in casu in 
quo spoliatus ultimus intentat interdictum Vnde vi, immo loquitur in casu 
in quo intentat Vi bonorum raptorum, vel Iniuriarum, quæ, ut claret, multum 
differunt. Vel dic quod Innocentius non intelligit quod opponatur exceptio 
criminis in modum criminis, sed in modum alterius spoliationis, de qua excipi 
potest contra agentem etiam interdicto Recuperandæ, ut repellatur exceptione 
spoliationis, ut probat textus in cap. super spoliatione, De ordine cognitionum. 


An capti in bello duarum civitatum efficiantur servi, et dominium 
EOTUmMm queraiur ? 


An in istis bellis quæ facit una civitas contra aliam possint dici hostes, 
ut servi efficiantur capti, et dominium eorum quæratur ? Apparet quod 
non, ut 1. si quis ingenuam, in fin., ff. De captivis. In contrarium videtur, 
nam quælbet civitas per se facit populum, et sic videtur quod sint hostes, sicut 
populus Christianus et Saracenus. Solutio. Quando est contentio inter duas 
civitates quæ sunt sub eodem domino, non est locus captivitati et postliminio, 
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ut 1. si quis ingenuam, ff. De captivis. Sed quando est contentio inter duas 
civitates quæ non recognoscunt superiorem, et pono, ut tollatur omne dubium, 
quod quælibet sit hostis Imperii, quia rebellis, tunc iure gentium, antiquis mori- 
bus introducto, est locus, captivitati et iuri postliminii, sed secundum mores 
moderni temporis, et consuetudines antiquitus observatas inter Christianos, 
quantum ad personas non servatur postliminium, nec venduntur personæ, nec 
servæ efficiuntur. 


An capta in bello efficiantur capientiim ? 


An capta in bello efficiantur capientium ? Et videtur quod sic, per 1. 
st quid in bello, ff. De captivis. Contrarium videtur probare I. si captivus, eod. 
titulo. Solutio. Lex si quid in bello loquitur in rebus mobilibus, contraria de 
immobilibus, sed opponitur, scilicet, quod mobilia publicentur, ut cap. dicat, 
xxili, q. v. Solutio. Dico quod efficiuntur capientis, sed tenetur ea assignare 
duci belli, qui distribuet secundum merita. Et hæc vindicant sibi locum in his 
in quibus non habet locum postliminium, ut L. ii, ff. De captivis. 


An in bellis sit licitum insidiari ? 


Viterius quæritur, an in bellis sit licitum uti insidiis ad victoriam con- 
sequendam. Videtur quod sic, nam inquit Augustinus in libro Quæstionum, 
‘ Cum bellum iustum suscipitur, utrum aperte pugnet quis, an insidiis, nihil 
ad iustitiam interest.” Hoc probatur per id quod habetur Iosuæ vi capitulo. 
In contrarium videtur, nam scribitur Deuteronomii xvi, ‘ Quod iustum est 
iuste exsequeris.” Sed per insidias exsequi est iniuste exsequi, cum sapiat 
dolum, et taliter agitata per actionem de dolo rescinduntur, ut ff. De dolo ; C. 
eod. tit., per totum. Præterea insidiæ repugnant felicitati, et rumpunt fidem 
quæ servanda est etiam hosti, ut Augustinus ad Bonifacium, et transumptum 
in capitulo, xxiii, q. i, no/1; xxxiii, q. v, quod Deo pari consensu. Præterea scri- 
bitur Matthæi vi cap., ‘“ Quæ vultis ut faciant vobis homines, vos eisdem 
facite,” et in principio Decretorum. Et hoc observandum ad omnes proximos. 
Cum igitur nullus vellet insidias sibi fieri, ergo nec aliis facere debet. Solutio. 
Hic attendendum est quod proprie insidiæ dicuntur, quæ tendunt ad fallen- 
dum aliquem, sed dupliciter contingit aliquem fall, verbo, vel facto, alterius. 
Vno modo, si dicatur falsum, ut decipiatur, vel ut aliquid promissum non 
attendatur, et tunc sic utendo insidiis semper est illicitum, nam inter hostes 
sunt quædam fœdera quæ servanda sunt, ut inquit Ambrosius in libro De 
Officiis. Alio modo potest falli, dicto vel facto nostro, quia non aperimus 
sibi propositum nostrum nec secreta nostra. Et hoc modo licet fallere, nam 
nec semper secreta Sacræ Scripturæ sunt pandenda, ne irrideant, iuxta illud 
Matthæi [x] vii cap., ‘‘ Nolite sanctum dare canibus.” Immo hoc est præcipuum 
mandatum inter militaria documenta, ut secreta non revelentur hostibus, et 
sic etiam determinat Beatus Thomas, Secunda Secundæ, quæstione xl ; et glos., 
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xxiii, q. ii, cap. dominus, dicit indistincte, uti posse, dummodo non rumpamus 
fidem, ut cap. noli, eadem causa, et q. i. Hoc idem tenet glossa in cap. ubhlem, 


xxii, q. ii ; allegat canon. in mandatis, xliïi dist. ; ff. De captivis, 1 nihil interest ; 


C. De commerc., L. ii ; xiv, q.v, dixit; De consecra., dist. ii, dixit dominus. 


An in festis licitum sit bellare ? 


Consequenter quæritur, an in festis sit bellandum ? Et videtur quod non, 
nam festa sunt inducta ut quis vacet divinis, De consecra., dist.“ii, $ pronun- 
tiandum ; De feriis, cap. ult.; C. eod. tit., L. dies, et 1. ultima, et probatur 
Exodi xx capitulo. Præterea Isaiæ lviii cap., reprehenduntur qui in diebus 
ieiunii repetunt debita, et committunt lites, pugno percutientes. Multo magis 
igitur in festis bellantes sunt reprehendendi. Præterea nihil inordinate agen- 
dum est ad vitandum temporale incommodum. Ergo. Præterea videtur 
text. in cap. i, De treug. et pace. 

In contrarium videtur, nam legitur primo Maccabæorum ii cap., “ Cogi- 
taverunt laudabiliter dicentes, omnis homo qui venit ad nos in die belli, in die 
Sabbatorum pugnemus adversus eum.” Solutio. Beatus Thomas, Secunda 
Secundæ, quæstione xl, tenet quod in festis bellari possit, necessitate urgente, 
ipsa autem cessante, cessandum est, quod probat per id quod habetur Iohannis 
vi cap., ‘“ Mihi indignamini, qui totum hominem sanavi in Sabbato ? ”” Et 
sic infert medicos medicari posse propter salutem privatam hominis, multo 
magis autem procuranda est utilitas publica. Goffredus et Hostiensis, in cap. 
1, De treug. et pace, dicunt quod die Iovis non est bellandum, quia Dominus 
illa die ascendit ad cœlos, et cœnam fecit cum discipulis, De consecra., dist. i, 
porro; et De consecra., dist. [ii] 1, Ziéeris. Die Veneris non, propter reveren- 
tiam passionis Domini; die Sabbati non, quia discipuli ea die latitaverunt 
propter metum Iudæorum, et quia corpus Domini latuit in sepulchro, De 
consecra., dist, ii, Subbato. Die Dominico non, quia fere omne insigne fecit 
Dominus illa die, Ixxv dist., quod die, et propter reverentiam resurrectionis. 
Credo ponderandam necessitatem urgentem, ut supra tactum est. Textus 
Nicolai Papæ est in cap. si nulla, xxiii, q. vüi. 


An consecutus 1n bello totum suum interesse possit ilerum adversarium, etc. ? 


Consequenter quæritur, quid si aliquis in bello consecutus est totum inter- 
esse suum, an iterum possit in iudicio convenire adversarium suum, vel adhuc 
possit bellum indicere contra eum? Videtur quod iterum convenire possit, 
nam captum in bello est pœna contumaciæ, ergo nihilominus agere potest, ff. 
De tab. exhib., L locum, $ pænultima. Item res non est soluta pro debito, 
immo in bello quæsivit dominium, xxiii, q. v, dicat; et q. vi, si de rebus; ff. 
De acquir. rer. dom., L. naturaliter. Item quia contra contumacem iurari 
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potest in infinitum, ff. De rei vind., 1. qui restituere. Glossa in cap. dominus, 
xxiii, q. ii, tenet contrarium, per regulam bona fides, ff. De reg. iuris. 
: Ego non credo glossam veram indistincte, immo distingui debet an ab 
eodem, an ab aliüis. Si ab eodem, procedat opinio Iohannis, si ab aliis, aut 
habentibus causam ab eo, et tunc idem, ut C. De evict., L. empiori; vel haberet 
regressum contra primum, ut C. De usur. rei iudic., I. ïü, $ finali. Alias autem 
licitum est pluries idem solvi, ut 1. ii, $ condemnatio, ff. De tab. exhib. ; et 
Instit., De legat., Ssires. Sic notat glossa in regula bona fides, ff. De reg. au, 
et ita etiam notat Lo. [Fauc.] Fauentinus ® in dicto cap. dominus. 


._ An morientes in bello salventur ? 


An morientes in bello salventur ? Solutio. Morientes in bello Ecclesiæ 
pro ipsius defensione consequuntur cœleste regnum. Hoc probant duo textus 
specialiter, cap. omni, xxiii, q. vii, et fuit Leonis Papæ directum ad regem 
Francorum ; et cap. omnium, xxiii, q. v, et fuit Nicolai directum exercitui Fran- 
corum. Decedentes autem in aliis bellis alias iustis, etiam salvantur, dum- 
modo decedant sine mortali ; si autem in bello illicito, et cum illo solo mortali 
decedant, pereunt, De Pœn., dist. v, fratres. 


An pro rebus et possessionibus ecclesiæ liceat bello corporal bellare, etc. ? 


An liceat bello corporali defendere possessiones ecclesiæ, et super hoc 
convocare milites ? Planum quod sic. Probant textus xxiii, q. it, cap. Muaxi- 
mianus ; xv, q. vi, auctoritatem ; Ixii dist., Adrianus ; xxïii, q. viii, cap. 1gtfur, 
et cap. hortatu ; et glossa magistra in capitulo aucioritatem, xv, q. vi. Probat 
_ textus in cap. dilecto, De sent. excom., LD VE 


An liceat episcopis ad bellum accedere sine licentia Papæ? 


An liceat episcopis ad bellum accedere sine licentia Papæ? Dicunt qui- 
dam indistincte quod non, per canones, qui videntur hoc expresse dicere, Xxili, 
q. viii, quo ausu, et cap. si vobis, et cap. si quis episcopus. Licet illa capitula 
habeant varios intellectus, tamen hoc credo verum, si vocentur, vel sponte ad 
bella aliena, maxime sæcularia, accedant, secus si defendant iura sua. 


An prelati pro temporalibus que tenent ab Imperaiore, elc.? 


An prælati pro temporalibus quæ tenent ab Imperatore teneantur solvere 
tributum pro bellis ab eo indictis? Et dicendum quod sic, ut probatur xxili, 
q. vi, si, $ ecce, cum duobus $$ sequentibus, usque ad $ quamvis. 
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(Cap. Ixix.] An captis in bello iusto sit miserandum ? 


An captis in bello iusto sit miserandum ? Dicendum quod sic, nisi par- 
cendo timeatur perturbatio pacis. Probatur in cap. #0/i, xxiii, q. ï, in fin., et 
per illud capitulum expositum, ut intelligebat Hugolinus, fuit amputatum 


caput Conradino. 


(Cap. Ixx.] | An Ecclesia debeat indicere bellum contra Tudæos? 


An Ecclesia bellum debeat indicere contra Iudæos ?  Dicendum quod 
non, cum ubique parati sint servire, nec persequantur Christianos. Secus de 
Saracenis, qui Christianos persequuntur. Hic est textus xxiii, q. viii, dispar, 
et ibi notat glossa quod nec etiam Saracenis forent indicenda, nisi Christianos 
persequerentur. . 


[Cap. Ixxi.] An degentes in bello qui pugnare non possunt, eic.? 


An degentes in bello, qui pugnare non possunt, gaudeant immunitatibus 
bellantium ? Et dic quod sic, dummodo alias consilio sint utiles, ut nota in cap. 
ex multa, De voto. 


(Cap. Irxii.] An liceat praelatis ratione temporalis iurisdichionis, etc.? 


An liceat prælatis ratione temporalis iurisdictionis bella indicere, et eis 
interesse, et alios hortari ad proœelium ? Et dic quod sic, ut notat Innocentius 
in cap. quod in dubiis, De pœnis. 


(Cap. lxxiii.] An liceat praelato pro inturia subditi, etc.? 


An liceat prælato pro iniuria subditi sui, de qua non fit iustitia, bellum 
indicere, et alios quam iniuriantes in bello capere ? Et dic quod sic, ut notat 
Innocentius in cap. dilectis, De appellat. ; et cap. sicut, De iureiurando. 


[Cap. Ixxiv.] An delegatus Papæ possit bellum indicere? 


Hoc est dicere, an possit invocare brachium sæculare ? Quæstio est vul- 
gata, et tractatur in cap. significasti, De offic. deleg., per Innocentium. 


(Cap. lxxv.] An bella indicta per Ecclesiam contra excommunicatos sint meritoria? 


An bella quæ indicit Ecclesia contra excommunicatos sint meritoria ? Et 
dicendum quod sic, et in illis licitum est prælatis et singulis hortari alios ad 
pugnandum. Probant textus xxiii, q. v, ad omnium, et cap. sequenti ; et q. viii, 
cap. 1giiur, usque ad $ ecce; et q. iv, cap. sicut excellentiam. 
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Quoi sint genera bellorum corporalium ? 

Consequenter quæritur, quot sint genera bellorum corporalium, de quibus 
reperitur in iure expressum. Solutio. Septem reperiuntur iure expressa. 

Primum Romanum appellatur, quod fideles contra infideles, et hoc 
iustum est. De hæreticis, excommunicamus, ii. Et dicitur Romanum quia 
Roma caput fidei, xxiv, q. i, hæc est fides, et cap. quoniam; De summa Trin., 
cap. pænultima. Et sic potest intelligi L. hostes, ff. De captivis. 

Secundum, quod fit auctoritate iudicis legitimi, habentis merum imperium 
contra contumaces et rebelles, ut 1. continet, ff. Quod met. causa ; I. ïi et 1. 
iv, ff. De iurisd. omn. iudic.; C. Ne quis in sua causa, l. una. Et hi proprie 
non dicuntur hostes, nam quod de suo ad nos pervenit nostrum efficitur. Non 
autem e converso sic intelligitur, 1. v, $ 2n pace, ff. De captivis. 

Tertium dicitur bellum præsumptuosum, quod faciunt iudici inobe- 
dientes, De Pœn., dist. ii, $ i, ad finem; De maiorit. et obed., cap. si quis 
venerit; ff. De rei vind., 1. qui restituere; ff. Ne vis fiat ei qui in pos. missus, 
L ii; C. De sedititiosis, L. i, in fine. 

Quartum dicitur bellum, quod licitum est quandocunque iuris auctoritate 
concedatur. Et est licitum quoad illum cui conceditur, ut xxiii, q. üi, cap. s2 
dominus ; De sent. excom., si vero i, $ nec ille; €. Quando lic. unicuique sine 
iudi. se vindicare, I. i et 1. ii; et etiam proximi et vicini, ut De sent. excom., 
dilecto, Lib. VI. 

Quintum, illicitum, quoad illos qui hoc faciunt contra iuris auctoritatem, 
ut qui se defendit contra iudicis auctoritatem et iuris, ut De sent. excom., per- 
pendimus, et cap. contingnt, et cap. in audienta. 

Sextum, voluntarium, quo utuntur principes sæculares nostri temporis 
sine principis auctoritate. Et hoc iniustum, quia nec sine principis auctoritate 
licet arma portare, C. Vt armor. usus, in rubro et nigro, lib. [xu] xi ; in Authent., 
De man. prin., collat. ii; in Authent., De armis, collat. vi. Immo contra 
facientes incidunt in legem Iuliam maiestatis, ff. Ad leg. [ul. maiest., L. ii. 

Septimum dicitur necessarium et licitum, quod faciunt fideles, iuris aucto- 
ritate se defendendo contra ipsos invadentes, nam vim vi repellere licet, ff. 
De iustit. et iure, L wi vim, cum similibus. De his per Hostiensem, De homi- 
cidio, pro humani, Lib. VI ; per Archidiaconum, in cap. fuséum, xxii, q. il. 

Ex his infertur quæ bella sint licita, et quæ illicita. Nam licita dicuntur 
ratione indicentis, illius contra quem, rei, et causæ, et iuris permittentis. Ill- 
cita econtra. Causa autem una generaliter iustificat, scilicet, contumacia in- 
iuste resistentis. Cum enim ab eo qui obnoxius est iustitia haberi non potest, 
tunc licet bellum indicere, nam in subsidium recurritur ad illud suffragium, 
xxiii, q. i, g#id culpatur, et cap. noh} xxini, q. vin, si nulla ; ff. De usuf., I. si 
ususfructus. Et de hoc, scilicet quod sit licitum, notatur per Innocentium, De 
resti. spol., cum olim, i; per Hostiensem, in Summa, De treu. et pace, $ quid 
si iustum; per Beatum Thomam, in Secunda Secundæ, quæstione xl, articulo 
primo, secundo, et tertio; per Ægidium, in hbro De regimine principum, in 
fine. 
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De Bello Particulari quod fit ob tutelam sui, et est quartus tractaius 

tertii principalis. 

Iso supra, tertio proximo principali tractatu, de Bello Vniversali Corpo- 
V rali, restat nunc, quarto, videre de Bello Particulari quod fit ob tutelam 
sui, et in ipsius tractatu sic procedam. Nam primo demonstrabo, quid sit. 
Secundo, quot sint species eius. Tertio, quo ordine inductum sit. Quarto, 
quibus liceat. Quinto, contra quos. Sexto, pro quibus liceat. Septimo, quali- 
ter liceat. Octavo, quis sit ipsius finis. 


Quid sit Particulare Bellum ? 

Circa primum, cum quæritur, quid sit bellum ob tutelam sui particulariter 
indictum, dico quod est ‘‘ contentio exorta propter difforme humano appetitui 
præsentatum ex violentiæ particularis illatione proveniens, ad ipsius exclu- 
sionem tendens.’ Hæc probantur mentaliter per textum, 1. wé vim, ff. De 
iustit. et iure ; et L. [gw2] scientiam, $ qui cum aliter, ff. Ad leg. Aquil. ; et L. i, 
C. Vnde vi; et IL. üü, $ si quis, ff. De vi; et cap. olim, De resti. spol. Et dixi 
‘contentio,” nam contentio ponitur pro genere, ut posita est in definitione 
belli generaliter sumpti, ut supra primo tractatu in principio. Secundo dixi 
‘“’exorta propter difforme,” etc., et illud ponitur loco differentiæ, nam per 
hoc differt a bello universali et aliis speciebus belli. Tertio dixi “ ad ipsius,” 
etc. Hoc est causa finalis ipsius bell. 


] 


Quot sint species Particularis Belli ? 

Circa secundum, cum quæritur, quot sint ipsius species, dico quod sunt duæ, 
nam quoddam iustum, quoddam iniustum, ut etiam divisi Bellum Vniversale. 
Bellum autem Particulare iustum est duplex, nam quoddam fit propter tutelam 
veri corporis, vel adhærentium, sive contingentium verum corpus. De hoc 
in præsenti tractatu discutiam. Aliud fit propter tutelam corporis mystici, 
vel partis, ut dicimus in universitate, quae appellatur corpus, et singuli appel- 
lantur membra et partes, ff. Quod cuiuscunque univer., L i; ff. Ad municip., 1. 
quod maïor ; ff. De in ius vocand., L. sed si hac, $ qui manumittitur ; De excess. 
prælat., 1. cum dilecia, et ibi nota. Si igitur universitas propter defensam 
civis sui ab extraneo oppressi, deficiente iustitia iudicis opprimentis, bellum 
indicat, hoc appellatur “ Particulare propter tutelam mystici corporis, sive 
partis,” et hoc appellatur “ Represalia,” de qua in Authent., Vt non fiant 
pignor., per totum; De iniur., cap. uno, per totum, Lib. VI. Et de hoc bello 
dicetur infra tractatu proximo. Bellum autem iustum, particulare, ob tutelam 
veri corporis indictum, est contentio exorta propter difforme humano appe- 
titui præsentatum, proveniens ex illatione violentiæ particularis a privata vel 
publica persona, extra officium iniuste inferente, ad ipsius exclusionem ten- 
dens, cum moderamine inculpatæ tutelæ, ut hæc probantur in L. i, C. Vnde vi : 
cum ibi nota. Tniustum autem est ubi prædicta, vel aliquod prædictorum, 
deficiunt, ut in [præcedentibus] sequentibus declarabitur. 


DE BELLO PARTICVLARI Ar 


Quo iure introductum sit particulare bellum ? 


Circa tertium, cum quæritur, quo iure hoc proveniat, et competat, glossa 
quæ est in 1. w£ vim, ff. De iustit. et iure, Super verbo ‘‘iure,’” dicit ‘‘iure 
fori, non iure cœli.” Si glossa intelligit quod iure fori proveniat hoc bellum, 
credo quod glossa non dicat verum. Si autem glossa intelligit quod iure fori 
indici possit impune, credo quod glossa dicat verum. In eo autem quod glossa 
dicit ‘non iure cœli,”” credo quod glossa dicat falsum. Redeo ad singula, et dico 
quod bellum ob tutelam sui provenit a iure naturali, non autem a iure positivo, 
civili vel canonico. Quod hoc sit verum probatur sic. Nam natura pro- 
ductiva cuiuscunque tendit in ipsius conservationem, donec se extendunt vires 
naturalis agentis, et nititur in expulsionem cuiuscunque contrarii, et si secus 
contingat, hoc contingit propter defectum virium naturaliter agentis, et super- 
abundantiam agentium in contrarium. Nequaquam autem hoc contingit ex 
intentione agentis naturalis, productivi et conservativi, immo contra inten- 


 tionem, cum semper contrariis resistat, quantum potest. Hoc patet ex sen- 


satis, inducendo per singula naturalia. Nam in elementalibus quæ agunt et 
patiuntur adinvicem hoc patet. Nam passum resistit agenti, et reagit in 
ipsum, solum ad finem conservationis sui esse, et destructionem agentis in con- 
trarium. Et agens corporale materiale semper agendo repatitur, ut inquit 
Philosophus, ii Physicorum, et secundo De generatione. Hoc patet in istis 
inanimatis, hoc in plantis, nam privata ipsarum natura tendit in conserva- 
tionem ipsarum et vitam, et contrariorum expulsionem, hoc in brutis, et 
quare non sic in rationali creatura hoc contingat, immo fortius cum ipsa 
ceteris sit nobilior, et in ipsam, ut finem, alia ordinentur, ff. De usuris, 1. 
in pecudum®.  Provenit ergo defensa ex instinctu naturali. Hoc probat tex- 
tus in Clem., pastoralis, $ ceterum, De sententia et re iudicata. Ibi dicit textus, 
‘’defensionis quæ a iure provenit naturali.”’ Hoc sentire videtur glossa quæ est 
in L. sccentiam, $ qui cum aliter, ff. Ad leg. Aquiliam. Ibi dicit glossa, ‘iura per- 
mittunt eo ipso quod non prohibent.” Hoc probat textus in 1. ttaque, ff. Ad leg. 
Aquiliam. Ibi dicit textus, ‘adversus periculum naturalis ratio defendere per- 
mittit.” Concludoigiturex hoc passu quod hoc bellum, restringendo ad indictum 
ob tutelam corporis sui, provenit ex iure naturali et ipsius instinctu, sed ius 
positivum approbat, vel non prohibet, ut dicit glossa in 1. screntiam, $ qui cum 
ahter. Nam aliqua provenientia instinctu naturæ iura positiva puniunt, ut 
patet in carnali copula ; nam simpliciter coitus provenit ex naturali instinctu, 
sed tamen quosdam coitus damnat lex. Et in hoc ius positivum limitat et 
qualificat actus provenientes à jure naturali. Sic in singulis actibus a natura 
provenientibus, nam naturaliter quis appetit cibum et potum, et tamen lex 
canonica limitat. Nam quosdam cibos certis temporibus inhibet, Verum est 
quod lex positiva etiam qualificat modum defensæ, ut patet in 1. i, C. Vnde 
vi; et patebit per infra notanda. Concluditur igitur hoc provenire a iure 
naturali, sed approbato a iure positivo, tam civili quam canonico, et etiam 
qualificato et modificato eodem. Et in hoc forte salvari potest glossa quæ 
est in 1. we vim, ut sic intelligatur, 


[9] 
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Secundo dicebat glossa, ‘ non iure cœli.” Videtur sentire glossa quod 
iure divino non permittatur vim vi repellere. Pro hac opinione glossæ videntur 
facere textus, namscribitur Lucæ vi, “ Si quis te percusserit in ann maxillam, 
præbe ei et aliam ” ; xxiii, q. i, in principio. Scribitur etiam ” Si quis angaria- 
verit te mille passus, vade cum eo duo millia,” [Iohannis vi, et] Matthæi v. 
Scribitur etiam ad Romanos, xii cap., ‘ non vos defendentes, sed date locum 
iræ.” Christus etiam dixit Petro volenti eum defendere, “ Converte gladium 
tuum in vaginam,” Matthæi xxvi; et habentur xxiii, q. i, in principio. Hæc 
potuerunt movere glossæ ad tenendum quod non liceat iure poli. sed credo 
quod glossa non dicat verum, quod aperte demonstrari potest. Et primo sic. 
Ille actus est licitus iure divino qui est consonus caritati, sed defensa suiipsius 
est huiusmodi. Ergo. Probatur maior, nam caritate posita, excluditur quilibet 
actus lege divina reprobus, cum ipsa se non compatiatur cum reprobo, cum 
sit ipsa fundamentum cuiuslibet liciti. Probantur hæc De Pœnit., dist. ti, [sr] 
yadicata, et cap. caritas est, ut mihi videtur. Et secundum in cap. quia radix, 
distinctione eadem, probatur minor. Nam præcipuus actus caritatis est dili- 
gere proximum sicut seipsum, ut in canonibus proximis, et cap. caritas est, 
$ proinde, De Pœnit., dist. ii, ergo implicat dilectionem sui, et sui conserva- 
tionem, si sic, ergo defensam. Ergo iure poli licet seipsum defendere. Præterea 
lege divina licitum est proximum defendere a morte etiam contra voluntatem 
suam. Ergo multo fortius iure divino licet seipsum defendere. Consequentia 
tenet per inducta supra proximo. Probatur antecedens per textus xxiii, q. iv, 
ipsa pielas, et cap. displicet. Præterea lex divina inhibet quem voluntarie 
tendere ad destructionem suiipsius. Hoc solum intendo et dico. Hoc solum 
intendo, nam si ordinate tendat in aliud lege divina approbatum, licet illud con- 
sequendo consequenter sequatur destructio, hoc non est inhibitum, utpote quis, 
ut consequatur statum beatitudinis æternæ affligit corpus suum, nulli dubium 
quin afflictio sit corporis destructoria, tamen non tendit in hoc finaliter, sed 
in fugam vitiorum carnalium, et consecutionem status æterni. Sic etiam dici 
posset de trucidatis voluntarie propter fidem catholicam, nam ipsi non inten- 
dunt finaliter ad destructionem sui corporis, immo defensam fidei, [quam] 
pro qua voluntarie exponunt se morti temporali, quod licet lege divina, sed 
se non defendens a morte, cum potest, se voluntarie occidit et in destructionem 
sui tendit, ergo lege divina inhibitum. Probatur maior, nam lege divina 
damnati reputantur qui sic seipsos occiderunt, ut dicimus de Iuda, et similibus. 
Probatur minor, nam se non defendens a morte, cum potest, nec subsit aliquis 
de casibus antedictis, nec hoc proveniat ex pusillanimitate, sui mortem appetit, 
et per alium se occidit, et sic perinde ac si per seipsum, iuxta regulam ‘ qui per 
alium,” ut regula qui per alium, De reg. iur., Lib. VI. Præterea lex divina non 
destruit totaliter actus provenientes a iure naturali, sed ipsos modificat et 
refrænat. Hoc patet per singulos discurrendo, nam non penitus inhibet cibum 
et potum, non copulam, nec similia, sed ipsos actus modificat et refrænat, ex- 
tremitates reiciendo, medium approbando, ut etiam lex moralis, ü Ethicorum, 
ii etiv. At si lex divina inhiberet totaliter defensam suiipsius, cum actus ille 
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proveniat ab instinctu naturæ, totaliter destrueret actum naturæ, quod est 
absurdum, ut supra. Præterea lex canonica hoc permittit, ergo divina non 
inhibet. Probatur antecedens per-De restit. spol., cap. olim ; et Clem., pasto- 
ralis, $ ceterum, De re iudic.; clarius per Clementem, si furiosus, De homi- 
cidio. Consequentia tenet, nam lex canonica subalternatur legi divinæ, et sic 
sibi invicem contra dicere non possunt, nam in eundem tendunt finem, licet 
varie. Nam lex canonica tractat de gubernatione monarchiæ mundanæ, ut 
societas humana conservetur in universo, quod etiam tractat lex civilis, sed 
canonica ulterius tendit, scilicet, disponendo et præparando ad statum æternæ 
beatitudinis, in quam tendit lex divina, et sic necesse est, indemnitate finis 
attenta, omne inhibitum lege divina fore inhibitum lege canonica. Et sic, 
prætermissis aliis quæ infinita possent induci, restat concludendum quod glossa 
non dicat verum, cum dicit iure cœli non permitti defensam suiipsius. 
Ad auctoritates autem in contrarium inductas respondetur, ut respondet 
_magister Gratianus, xxili, q. i, $ his ita. Respondetur, videlicet, quod intel- 
ligantur de interiori cordis præparatione, non autem de interiori ostensione 
corporis, nam interius debet humilitatem cordis habere, ut probat Augusti- 
nus in Sermone de puero centurionis, sic inquiens, ‘ Paratus debet esse,” etc. 
Vide in cap. paralus, xxiii, q. i. 
Ex his infertur tertium, videlicet, unde insurgat hoc bellum, et quo iure 
permittatur. 


Quibus personis liceat hoc particulare bellum indicere ? 


Circa quartum, videlicet, quibus competat et liceat, est videndum. Pro 
cuius evidentia præmitto quod aliud est quærere quibus competat defensa sui- 
ipsius, et aliud est quærere quibus competit bellum supra definitum, inductum 
propter defensam. Si quæramus cui competat defensio, dico quod omnibus 
entibus naturalibus genitis et corruptibilibus. Et dico genitis et corruptibili- 
bus, nam corporibus cœlestibus non competit defensio, propterea quia non 
possunt pati ab aliquo contrario agente, cum illa corpora non sunt receptiva 
peregrinarum impressionum, ut ait Philosophus, secundo Cœæli et Mundi, cum 
sint sine materia quæ est materia generationis et corruptionis, ut ibidem. Et 
sic non est opus defensa, cum sint impassibilia. Omnibus autem materialibus 
competit ex principiis naturalibus defensio, cum sint passibilia, et provenit illa 
defensio ex iure naturali, quod est vis quædam insita rebus, similia de similibus 
procreans. Nam similia procreando conservat seipsam in specie quod fieri 
non potest perpetuo individualiter, et etiam individualiter agendo nititur cor- 
rumpere contrarium sibi resistens et econtra. Et iste est primus modus iuris 
naturalis, de quo glossa in can. us naturale, 1 distin. ; et notari consuevit in Li, 
$ ius naturale, ff. De iustit. et iure. Sic ergo sui defensio competit quibus- 
cunque materialibus naturaliter, et provenit ex viribus a natura cuilibet enti 
insitis, ut quilibet posset sensualiter inducere, per singula naturalia discur- 
rendo. Si autem quæramus quibus competat bellum supra definitum, tunc dico 
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quod solis hominibus, et non aliis, quod probat definitio belli, quam dixi, “ dif- 
forme appetitui humano propositum,” etc. Et hic quærendum an omnibus 
hominibus competat. 


[Cap. xxii.] An clericis competat hoc bellum indicere ? 


Et primo quæro an clericis liceat et competat hoc bellum indicere. Quod 
clericis non liceat probatur per cap. suscepimus, De homicidio ; et per can. 
seditionarios, xlvi dist. ; probat textus xxiii, q. viii, cap. i et cap. cum a Tudæïs, 
cum capitibus sequentibus, usque ad cap. hs. Ita respondetur. Probatur per 
cap. convenior, eadem causa et quæstione. Quod liceat, probatur per cap. 
olim, De restitution. spol. ; et cap. si vero, et cap. ex tenore, De sent. excom. ; 
i dist., tus naturale ; ff. De iustit. et iure, L. ué vim ; ff. De vi, L. iii, $ s2 quis. 
Clarior textus in Clem., 5 furiosus, De homicidio. Super hoc fuerunt opiniones 
quas recitat glossa, xxiii, q. i, in summa, et eadem causa ; et q. viii, in summa . 
nam aliqui dixerunt quod nulli, etiam laico, licet vim vi repellere repercutiendo, 
sed bene impediendo. Hanc opinionem reprobat Clemens, s2 furiosus, De 
homicidio. Alii, quod laicis licet repercutere, clericis non, et hæc eodem morbo 
laborat. Ali dicunt quod, si vis inferatur personæ, licitum sit vim repellere, 
etiam repercutiendo, et clericis. Hoc probat Clem., si furiosus, si adsint illa 
de quibus in dicto Clemente. Si autem rebus inferatur, tunc secus. An autem 
hoc secundum sit verum, infra subicietur. Hugo noluit dicere quod in nulla 
necessitate positus, etiam si aliter evadere non possit, non debet alium occidere, 
immo potius debet se permittere occidi. Ita notavit in can. de his, 1 distinctionis. 
Glossa ibi notat contrarium ; et in cap. sicut dignum, De homicidio. In hoc 
non insisto, quoniam, ut dixi, est textus in Clem., s2 furiosus, De homicidio, et 
si non foret textus super hoc expresse disponens, pro vel contra, hoc esset 
tenendum per rationes quas induxi ad probandum, hoc non esse inhibitum 
lege divina. 


(Cop.hxüi) A, étsi clerico liceat se defendere etiam occidendo, hoc sibi hiceat in ecclesia ? 


Secundo quæro, an, si liceat clerico se sic defendere, etiam repercutiendo 
et occidendo, an hoc sibi liceat in ecclesia ? Et videtur quod non, nam licet 
lex permittat generaliter certos actus, inhibentur tamen ratione loci, unde gene- 
ralis permissio restringitur per specialem provisionem, ut 1. sanctio legum, ff. 
De pœnis ; L alimenta, $ basihicæ, ff. De alim. leg. ; 1. wxorem, $ felicissimo, ff. 
De legat., ii; et cap. pastorahs, De rescriptis. Sufficit regula generi, Lib. 
VI. Quod autem multi actus lege permittantur generaliter, qui tamen specia- 
liter interdicuntur, probat textus in cap. decet, De immun. eccles., Lib. VI: et 
cap. vendentes, 1, q. [i] ii. ÆErgo sic in proposito, et multo fortius, cum per hunc 
actum possit pervenire ad pollutionem ecclesiæ, ut cap. proposuisti, De con- 
secr. eccles. vel altaris; et cap. unico, eod. tit., Lib. VI. Præterea rixæ et con- 
citationes sunt generaliter interdictæ in ecclesiis, ut cap. decet, statim allegato. 
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Ergo et hic actus, cum sit species rixæ. In contrarium iura hoc permittentia 
generaliter loquuntur, ergo sic sunt intelligenda, ut I. i, & generaliter, ff. De 
lega. præstandis. Hanc partem credo veram, cum iste actus insurgat ex iure 
naturali, nec reprobet lex divina, et ratio iuris hoc inducentis subsit genéraliter, 
non habita distinctione locorum. Nam hoc induxit ius naturale, ut seipsum 
conservet quantum durant vires principiorum naturalium, et hæc ratio subest 
in ecclesia sicut alibi. Ad inducta in contrarium facile est respondere, nam illi 
actus inhibiti in ecclesia vel sunt de natura sui de genere malorum, vel sunt de 
genere permissorum, ut contractus. Tamen ipsorum exclusio, ne fiant in 
ecclesia, propter moram grande non inducit periculum, cum extra ecciesiam 
æque fieri possint ad libitum contrahentium, cum sint a principio voluntatis, 
ut 1. sicut, C. De act. et obligationibus. At in proposito, si non liceret in 
ecclesia vim vi repellere, ecce promptum periculum, quia statim faciliter oc- 
cidetur. Ad aliud, cum dicitur, sequi posset pollutio. Solutio. Fortius est 
consideranda hominis conservatio, cum sit irrestaurabilis, quam ecclesia, quæ 
reconciliari potest. Et forte dici posset quod ad hoc, ut polluatur, requiritur 


effusio sanguinis iniuriosi, ut nota in cap. unic., De consecra. eccle. vel altaris, 
Lab VL. 


An liceat clerico celcbranti invaso se defendere, et occidere, et sic continuato (Cap. borxiv.) 
officio celebrare ? 


Tertio quæro, quid de clerico celebrante, an ei sit licitum dimisso officio, 
si invadatur, se defendere, et occidere, et numquid, si sic se defendendo occi- 
déret, licitum sit, continuato officio, celebrare ? Pro primo apparet quod non 
debeat divertere ab officio, immo ipsum teneatur exsequi donec possit, viden- 
tur textus vii, q. i, #/ud, et cap. nil. Præterea temporalia sunt postponenda 
spiritualibus, xüi, q. i, præcipimus ; De pœnis et rem., cum infirmitas ; C. De 
episcop. et cler., L. sancimus. In contrarium probant textus, nam propter 
impedimentum corporale superveniens, officium inchoatum dimittitur inex- 
pletum, et propterea provident iura ne solus sit sacerdos in ecclesia ubi subest 
facultas bonorum temporalium. Probant textus in capitulis statim allegatis ; 
vii, q. i, i/ud, et cap. mihil. Vt unus suppleat continuando, ubi alter dimisit, 
De consecratione, dist. ii, cap. ult. ; nisi oratio missæ sit cœpta et non completa, 
quia tunc alter reincipere tenetur, cum illa non recipiat divisionem, ut in bap- 
tismo et ordine, ut xxiii dist., quorundam, et ibi nota glossam, et in cap. #iul, 
etiam notanda glossa. Sed si aliquis invadat celebrantem, ut ipsum occidat, 
hic evenit impedimentum celebranti immo periculum mortis, ut claret, ergo 
licitum prætermittere, et, per consequens, se de periculo sibi occurrenti, si 
potest, expedire, etiam occidendo. AG allegata in contrarium facile est re- 
spondere, nam licet spiritualia sint præponenda temporalibus in genere, tamen 
celebratio spiritualium hoc casu non est præponenda, cum hoc casu, propter 
damnum irreparabile, lex hoc permittat quod non contingit in spirituali post- 
posito, quia per alium restaurari potest, vel eundem, periculo excluso. De 


secundo, sine Re Le TE A PE se Ai | 


poterit reassumpto officio celebrare, dummodo affuerint illa de quibus loc 

Clem., si furiosus. Nam nullum peccatum, cum hoc fecerit legis auct tori È 
cuius auctoritate nemo peccat, ut in cap. qui peccat, xxïii, . iV : unde nullam ”. 
irregularitatem incidit, ut in prædicta Clem., si furiosus. Ergo nullum ns b Eu lee Le 
subesse HT in possit celebrare, ut LTLRE Clemen., statim se 
inducta. de 


ÿ 
[Capbexv]  AÂn baptizanti, ordinanti, confirmanti, inungenti, et singula sacramenta 
: | __ conferenti, invasis, licifum sit collationem illorum —- 

: sacramentorum postponere inchoatam ? 
Quarto, sic posset quæri, argui, et solvi, de baptizante, na inun- 
J . gente, etiam in singulis sacramentis, an sit licitum illorum collationem post- | 
_ ponere, etiam si inchoaverit propter tutelam sui? Et in omnibus dic ut supra. EE 


4 1 À SE PR LE 
| (Cap. bovi] 4% précligenda sit mors ® invasi sacerdotis, cum puerum in mortis articulo 4 
baptizai, an vita æfterna ipsius pueri, ne decedat 
sine baptismate ? 


Quinto quæro, sacerdos baptizat puerum, qui est in mortis periculo, et 
incidit invasio sacerdotis, ut occidatur, quid præeligendum de iure, an perfi- 
cere collationem sacramenti, ne decedat puer sine baptismo, et ipse sacerdos 
occidatur, vel econtra, præeligendum mortem propriam evadere, et permit- 
tere puerum mori sine baptismate ? Sic forma quæstionem de ST Le 
ferente corpus Christi infirmo in extremis laboranti. | Se 
Pro primo apparet quod sacerdos potius debeat se permittere occidi quam a 
puerum sine baptismate mori. Nam si puer moritur sine baptismate moritur # 
æternaliter, ut probat Augustinus ad Petrum Diaconum, De consecrat., dist. ù 
iv, firmissime, et cap. regenerante, eadem dist., et cap. nulla, eadem dist. k 
Probat Apostolus ad Ephesios iv cap. propter delictum unius omnes in + 
damnatione. Sic originale peccatum, cuius effectus non est exstinctus per | 
sacramentum baptismatis, inducit damnationem æternam, sed sacerdos solum 
temporaliter moritur, si alias necessaris ad salutem æternam imbutus, sed 
mors temporalis postponende est spirituali. Sic arguit Augustinus, xxüii, q. 
iv, displicet, et cap. 1hsa pietas ; ergo potius debet sacerdos eligere mori, ut 
puer in æternum non pereat. Præterea inter duo mala minus malum est eli- 
gendum, xili dist., nervi esticulorum, cum similibus ; at minus malum est mors 
temporalis quam æterna, ut cap. 1psa pielas, et cap. displicet, xxïi, q. iv. Et 
mors pueri est æterna, ut cap. firmissime, et cap. nulla, et cap. regenerante, 
De consecr., dist. iv. Mors autem sacerdotis est temporalis, ergo præeligenda. 
Præterea præcipuus actus caritatis est quod quis proximum diligat sicut seip- 
sum, De Pœnit., dist. ni, proximos, et [cap.] $ proinde, et cap. caritas est, ut mihi 
videtur. At hic sacerdos, si præeligat salutem æternam puero vitæ suæ tempo- 


fe 
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rali, non diliget ipsum sicut seipsum, et sic caritate carebit. quod probatur. 
Nam vita æterna sine comparatione præcellit vitam temporalem. Ergo præ- 
eligendo vitam temporalem sibi vitæ æternæ proximi multo magis se diligit 
quam proximum, et sic remanet caritate vacuus. Præterea illud præeligendum 
est ad cuius productionem pauciora mala sequuntur, sed ad mortem sacer- 
dotis minus malum sequitur quam ad mortem pueri sine baptismate, ergo 
præeligenda mors sacerdotis. Probatur maior. Nam hæc est regula in mora- 
libus, quod plura mala, ceteris paribus, deteriora sunt paucioribus, et magis 
fugienda. Probatur in can. mervi, xiii distinctionis. Probatur minor, nam 
si eligatur sacerdotis vita, sequuntur duo mala, scilicet, mors æterna pueri, 
ut supra deductum est, et neglectus curæ animarum, quod mortale, ut in can. 
cum sit ars, De æta. et qualitate. Si autem præeligatur mors temporalis 
sacerdotis, non sequitur nisi illud malum, scilicet, temporalis mors, quod, 
etiam attenta qualitate actus in se, sine comparatione minus malum est morte 
perpetua, ergo inferendum ut supra. 

In contrarium videntur textus qui loquuntur generaliter, concedendo cui- 
libet facultatem se defendendi in casu necessitatis. Sufficit Clem., si furiosus, 
sæpius allegata. Confirmatur per iura quæ dicunt caritatem incipere a seipso, 
ut L. præses, C. De servit. et aqua; et cap. petitio, De iureiurando. 

Solutio. Pro evidentia huius quæstionis et solutionis eiusdem est exami- 
nare casus indubitatos. Nam sunt casus indubitati in themate proposito. 
Ecce si ponamus quod puer per alium, etiam laicum vel mulierem, baptizari 
posset, esto quod sacerdos diverteret a sacramenti collatione, non esset dubium 
quod sacerdos deberet præeligere salutem suam, ubi enim verisimiliter puer 
posset vivere usque ad expeditionem periculi, et hoc verisimiliter constaret, 
non haberem quæstionem dubiam, quominus sacerdos haberet præeligere salu- 
tem suam, nec rationes inductæ concludunt contra hunc casum. Si poneremus 
quæstionem in adulto, non autem in infante, qui adultus, licet non suscipiat 
baptismum fluminis, tamen decedet, si veram habeat fidem cum baptismate 
fluminis. Adhuc non haberem quæstionem dubiam, immo dicerem, ut supra, 
præeligendam salutem sacerdotis. Sed quæstio procedit in puero, de quo con- 
stat quod morietur sine baptismate, si sacerdos divertat. Vel quæstio pro- 
cederet in dubio, ubi, videlicet, de hoc probabiliter dubitaretur. 

In primo casu, videlicet, ubi de hoc constaret, crederem præeligendam 
mortem sacerdotis temporalem, per jura supra inducta, et fundor per ea quæ 
habentur, vii, q. i, $ hoc elvam, vers. Cum vero specialiter. A contrario, et 
quod ibi notat glossa. Nam ubi solus prælatus quæritur, nec ecclesia potest 
esse tuta, eo fugiente, exponere debet se morti pro ipsa, ut ibi. Hæc maxime 
procedunt in proprio sacerdote et parochiano, et movent me rationes supra 
ad hoc inductæ. ; 

Ybi autem foret dubium probabile de morte vel de vita pueri, usque ad 
expeditionem periculi, et constaret de morte presbyteri, nisi diverteret, adhuc 
crederem præeligendam mortem sacerdotis, cum in incertis non certus locus 
sit coniecturis, ut 1. continuus, $ illud, f. De verbor. obligationibus. Vbi 
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autem probabile dubium foret hinc inde, crederem, ut supra primo membro 
hoc, in sacramento baptismatis. 

In corpore autem Christi, si vera esset glossa quæ est in cap. quod in te, 
De pœnis et remiss., quæ dicit viaticum non esse sacramentum necessitatis, 
tunc quæstio non esset multum dubia. Sed illa glossa non est vera, immo alia 
glossa notat contrarium in cap. veniens, De transaction., in prima glossa, et 
illa est vera, ut notat De sacrament. non iterand., super rubrica. Probare 
videtur textus in cap. ommis, De pœn. et remissionibus. Tamen adhuc, hoc 
supposito pro vero, quod sit sacramentum necessitatis, adhuc dicerem præ- 
eligendam vitam temporalem sacerdotis. Moveor ex hoc, quia etiam si quis 
decedat sine corpore Christi, ubi per eum non stetit, et non contempsit, non 
moritur æternaliter, sicut in baptismo. Idcirco in hoc casu non concluderent 
rationes supra inductæ. Idem dicerem in sacramento pœnitentiæ, quia etiam 
sine oris confessione decedens, ubi per eum non stetit, sola contritionis virtus 
salvat eum, ut notat De pœnit., dist. 1®, in summa, et in $ his ta. Idem per 
omnia dicerem in sacramento unctionis. 


(Cap. Ixxxvii] An monacho liceat se defendere sine licentia abbatrs sui ? 


Sexto quæro, numquid monacho liceat se sic defendere sine licentia prælati 
sui? Videtur quod non. Nam monachus non vibrat, nec vibrare debet 
actum volitivum, nisi de licentia prælati sui, quia sine ipsius licentia caret velle 
et nolle, xii, q. 1, nolo, et cap. non dicatis ; De electione, guorundam, et cap. 
si religiosus, Lib. VI; et Clem., religiosus, De procuratoribus. At iste actus 
defensæ provenit a mero libertatis arbitrio, quia potest etiam nolle, ergo non 
poterit sine licentia prælati. Præterea monachus est mortuus mundo, xvi, 
q. i, Monach, et cap. placuit ; ergo sibi non competunt actus tendentes ad 
defensionem vitæ. Præterea monacho interdicti sunt actus etiam in bonum 
tendentes sine licentia prælati sui, ut sunt vovere, peregrinari, et similes actus, 
per iura statim allegata. In contrarium videtur, nam defensio corporis sui 
provenit ex instinctu naturali, nec reprobatur lege divina nec altera, ergo licet 
monacho, cum quantum ad naturales actus non sit mortuus, sed solum quoad 
civiles actus, ut iuribus supra inductis. 

Solutio. Credo quod, si monachus sine periculo moræ possit se defendere 
cum licentia prælati sui, ipsam petere debet. Hoc probant iura inducta ad 
primam partem. Si autem non possit licentiam prælati petere, quia non est 
præsens, et periculum est in mora, tunc poterit sine licentia prælati. Moveor 
ex hoc, quia iste actus est iure naturali inductus, quem prælatus non posset sine 
causa totaliter interdicere, immo forte nec Papa, cum natura hoc induxerit, 
nec in his subditus tenetur prælato suo, sicut si totaliter, et sine causa, inter- 
diceret cibum et potum. Movet me glossa quæ est in cap. non dicatis, xïi, q. i. 
Nam quærit ibi glossa an liceat monacho facere eleemosynam pauperi, fame 
morienti nisi subveniatur ei, sine licentia prælati, et tenet quod sic. Nam hoc 
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casu necessitatis tenetur, si providere potest alterius vitæ per actum alias inhi- 
bitum sibi, quanto magis providere poterit vitæ suæ per actum sibi a naturali- 
bus insitum. Non video quare, immo dicit Raymundus in summa De negot. 
sæcularibus, $ sed quæritur circa hoc, quod, si abbas inhiberet, ipse facere 
debet, quia tunc non obediet homini sed Deo, viii dist., guo vure. 


An servo liceat se defendere sine iussu domini sui ? 


Septimo quæritur, numquid liceat servo sic se defendere sine iussu domini 
sui? Videtur quod non. Nam actus servorum pro nullis habentur, ut I. 
[servus] servum, C. De rei vind.; et 1. vix certis, ff. De iudic.; etl. s? quis mihi 
bona, $ iussum, ff. De acquir. hæreditate. In contrarium videtur, nam hodie 
mors servorum non est in potestate dominorum, ut L. i, ff. De his qui sunt sui 
vel ali. iuris. Confirmatur. Nam actus naturales non potest totaliter dominus 
interdicere servo, per quorum interdictionem servus pereat, ut 1. supra prox. 
allegata. Solutio. Vt supra proximo dictum est de monacho. 


An bannitis, qui per statuta civitatum quandoque impune occidi possunt, liceat 
se defendere ? 


Octavo quæritur, numquid illis quos licitum est occidere impune, utpote 
bannitis, de quibus aliquando disponunt leges municipales, quod impune 
offendi possint, licitum sit se defendere? Videtur quod non. Nam, si a 
privato iuste inferatur violentia, non licet se defendere, ut 1. iv, ff. Ad legem 
Aquiliam. At hic iuste infertur, quia lege auctorizante, ut L. use, ff. De acquir. 
possessione. Confirmatur. Si violentia inferatur a publica persona, non licet 
se defendere, ff. De iniur., L iniuriarum, $ i ; ff. De rei vindic., L. qui reshtuere. 
At hic iste gerit vicem publicæ personæ, nam lex facit ipsum ministrum, per- 
mittendo privato ipsum punire, et hoc potest lex, scilicet, dare iurisdictionem 
privato, ut 1. ef quia, ff. De iurisd. omn. iudic.; et cap. primo, Ne prælati 
vices suas, ubi notatur. Ergo infertur huic non licere se defendere. 

In contrarium videtur, quia hic est privatus, immo etsi foret publica 
persona, apparet iniuste inferri violentiam cum inferatur iuris ordine non 
servato, et sic iniustitia ordine attento, ut 1. prolatam, C. De sent. ; et cap. 
quoniam contra, De probationibus. 

Secundo, puto ponderanda verba legis, nam aliquando lex permittit 
aliquid, quia nullo iure prohibetur, ut xxxi, q. i, hac ratione. Aliquando 
lex permittit aliquid contra constitutiones humanas, ut contrahere olim in 
quinto gradu, ut XXXV, q. ti, quædam. Tertio modo lex permittit tolerando, 
non quia faciat actum alias illicitum licitum, sed actum illicitum, manentem 
illicitum, non punit, ut dicit textus in can. denique, iv distinctione. Nam come- 
dentes carnes in media nocte Dominicæ carniprivii non puniuntur, et dicit 
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textus permitti, id est, non puniri propter multitudinem et scandalum, sic alias 
permittitur adulterium, ut vitetur homicidium, xxxili, q. [il] ïi, si quod vertus ; 
et tamen adulterium non fit licitum per legem sic permittentem, sed, actu ma- 
nente illicito, pœna remittitur. Sic in proposito, si lex permittat tolerando, et 


_pœnam remittendo, actu manente illicito, propter odium banniti, tunc crederem 


bannito licere se defendere, nec hunc articulum concludunt supra allegata. Si 
autem lex permitteret positive faciendo actum de illicito licitum, tunc secus. 
Et isti modi permissionis notantur per glossam, iii dist., omnis autem lex. 


Contra quos liceat hoc particulare bellum indicere ? 


Circa quintum, videlicet, contra quos hoc particulare bellum competat, 
est videndum. Et circa hoc quæritur de pluribus. 


An liceat contra superiorem suum ? 


Et primo quæritur, an licitum sit alicui hoc bellum indicere contra supe- 
riorem suum? Et glossa in 1. wé vim, ff. De iustit. et iure, dicit quod non; 
per 1. qui resthituere, ff. De rei vindic.; et 1. iniuriarum, $ i, ff. De iniuris. 
Probat textus in cap. qui resistit, xi, q. ii. Ego non credo quod glossa dicat 
simpliciter verum, sed credo distinguendum. Aut constat quod iniuste agit, 
aut constat quod iuste, aut dubitatur. Primo casu, credo resistendum, ut I. 
prohibitum, C. De iure fisci; et 1. devotum, C. De metatis. Et hoc maxime 
cum aliquid extra officium suum agit, ad ipsum non exspectans. Secundo casu 
non est resistendum, ut I. qui restituere, ff. De rei vindic. ; et 1. qui iniuriarum, 
$ i, ff. De iniurüis. Tertio casu non est resistendum nisi tale sit factum quod 
non possit post tempus restaurari. Nam talia facta pro infectis haberi non 
possunt, ut 1. 2» bello, $ facti, ff. De captivis. Nam in talibus lex inhibens 
appellari ante definitivam permittit appellari, ut notatur in 1. ante sententiæ 
tempus, C. Quor. app. non recipiuntur. 


An hceat contra iudicem, etiam si iniuste aliquid agat ?. 


Secundo quærit glossa in dicta lege, ué vim, quid si iudex, aut potestas, 
aliquid iniuste agat? Respondet Martinus quod non est resistendum, per 
legem 2muriarum, $ 1, ff. De iniuriis; sed conveniet magistratum durante 
officio, si est de minoribus, vel finito officio, si est de maioribus, ut ff. De iudic., 
L pars literarum ; et 1. ii, ff. Quod met. causa. Hanc glossam non credo 
veram in facto irreparabili. Pone quod iudex invadat me, ut occidat, et est de 
maioribus magistratibus, numquid exspectandum sit donec finiatur officium ? 
vel, si est de minoribus, debetne exspectari donec porrigatur querela coram 
præside? Absit, quia talia facta, ut supra dixi, sunt irretractabilia, ut prædicta 
L: in bello, $ facti, ff. De captivis. 
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An liceat filio contra patrem ? 


 Tertio quæritur, numquid licitum sit filio contra patrem. Videtur quod 
non, propter ius patriæ potestatis, ut C. De pat. potest., per totum. Confirma- 
tur. Nam non licet filio contra se, ergo nec contra patrem, cum censeantur 
una persona, ut C. De impub. et aliis substit., L. ult.; Instit., De inutil. stip., 
$ ei qui; C. De agric. et censi., L cum scimus ; in Authent., De iureiurando 
a moriente præstando, $ i. In contrarium videtur. Nam hæc defensio pro- 
venit a iure naturali, ut probatum est supra, in tertio membro principali, nec 
aliqua lege reprobatum, immo qualibet approbatum, ut ibi deductum fuit. 
Ergo patria potestas, iure civili inducta, illud ius filio competens non tollit, 
cum iura naturalia civilibus non tollantur. Instit., De iure nat. gent. et civili, 
$ naturalia ; v dist., ius naturale. 

_ Solutio. Dico quod, si pater aliquid agat contra filium, corrigendo in 
his quæ permittuntur ex iure patriæ potestatis, non excedendo, quod non liceat 
filio se defendere, quia in hoc ius civile quod induxit patriam potestatem 
limitat ius naturale, quod fieri potest, ut supra deductum est. Si autem pater 
aliquid agat contra filium, excedendo sibi concessa ex iure patriæ potestatis, 
tunc crederem licitum sibi defendere. Et hæc procedunt in filio degente in 
potestate patris, in emancipato enim minor est quæstio. Ad inducta in con- 
trarium patet solutio per iam dicta. 


An liceat monacho contra abbatem suum ? 


Quarto quæritur, numquid monacho hoc liceat contra abbatem ? Videtur 
‘quod non, nam monachus caret vibramine voluntatis sine licentia abbatis sui, 
xii, q. i, 0lo, et cap. non dicatis ; De statu monach., cum ad monasterium. Sed 
iste actus provenit ex imperio voluntatis, cum possit nolle, nec his intervenit 
licentia prælati, immo tacita et ficta contradictio, quæ plus operatur quam ver- 
balis, ff. De ædilit. edict., 1. s2 amen, $ ei quod ; ff. De legi., 1. de quibus, in 
fine; De appellationibus, ad audientiam, et cap. ut nosirum, et Cap. dilecti. 
Confirmatur. Nam monachus mortuus est mundo, xvi, q. i, Monachi, et cap. 
placuit ; et Authent., ingressi, C. De sacrosanctis ecclesiis. Ergo sibi non com- 
petit actus defensionis vitæ mundanæ. 

In contrarium apparet. Nam iste actus provenit ex iure naturali, nulla 
lege positiva reprobato, licet modificato. Ergo non denegatur monacho, qui, 
licet sit mortuus civiliter, non tamen naturaliter, ut iuribus supra allegatis. 
Solutio. Si prælatus contra monachum aliquid attentet de his quæ permit- 
tuntur à iure communi, in corrigendo et similibus, vel ex constitutionibus 
ordinis, tunc monacho non licet resistere, immo nec hoc casu audiretur appel- 
lans, ut De appell., cum speciali, et cap. de priore. Si autem prælatus aliquid 
attentet contra monachum in his quæ non pertinent ad officium suum, iure 
vel constitutionibus modificatum, tunc licet se defendere, maxime in his quæ 
propter moram periculum ingerunt, utpote si abbas monachum invaderet, ut 
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ipsum subito occideret, quid miri cum etiam monacho liceat abbatem impetere, 
accusando, si aliquid contra debitum agat, ut cap. ex parte, De accusat., et 
cap. cum olim, eod. titulo. 


An liceat servo contra dominum ? 


Quinto quæritur, numquid hoc liceat servo contra dominum.  Apparet 
quod non, cum omnimodo potestas sit domini contra servum, ut 1. i, ff. De 
his qui sunt sui vel alieni iuris. Confirmatur. Nam servus tenetur dominum 
præliantem iuvare, alias punitur, ut 1. si quis in gravi, ff. De S. C. Silaniano. 
Ergo ipsum impugnare non poterit, ut cap. uno, De nat. ex lib. ; et cap. con- 
quærente, De restit. spol. ; ff. Si servit. vind., L. altius; ff. De condic. indebit., 
1. frater a fratre; xxvi dist., una.tantum; xxv dist., can. ult. ; xvi, q.i, Silve- 
ster ; ff. De fideiuss., L. éutor ; ff. De admin. tut., L. quotiens. 

In contrarium apparet. Nam hodie restricta est potestas dominorum in 
servos, ut L. i, ff. De his qui sunt sui vel alieni iuris. Nam hodie non habent 
potestatem trucidandi, nec acriter eos affligendi. Ergo. Solutio. Vt dictum 
est de monacho, si dominus aliquid attentet contra servum in his quæ iura 
permittunt, non licet servo se defendere. Nam in hoc limitatur actus a iure 
naturali proveniens a iure positivo, limitante potestatem dominorum in servos. 
Si autem attentet aliquid ultra quam a iure permissum est, tunc secus, quia 
in his, licet servi non sint agniti quoad actus civiles, tamen quoad actus natu- 
rales sic, qualis est iste. 

Per hoc solvuntur consimiles quæstiones. Numquid vassallo contra 
dominum ? Numquid discipulo contra magistrum ? Numquid militi contra 
præpositum ? Numquid uxori contra maritum ? Vniformi solutione solvun- 
tur, ut, si attentetur quod ius permittit, non licet se defendere. Si autem 
ultra, et contra iuris debitum, tunc secus, ut supra plene tactum est. Ex his 
breviter infertur contra quos, ex regula supra dicta, possent quæstiones infi- 
nitæ solvi. 


Pro guibus personis liceat hoc particulare bellum indicere ? 


Circa sextum est videre, videlicet, pro quibus liceat ? et primo circa per- 
sonas pro quibus licitum sit. Et pono indubitatum quod pro defensa sui 
ipsius. Hoc probat textus in 1. wé vim, ff. De iustit. et iure; et L. i, $ vim wi, 
if. De vi et vi armata ; et L. iv, Ad leg. Aquil.; et L. scientiam, $ qui cum 
aliter, eod. tit.; clare in Clemen., i, De homicidio. De aliis vero infra 
quæritur. 


An liceat patri pro filio ? 


Et primo quæro, an liceat patri pro filio? Expediendo parum dubia 


sine argumentationibus, dicendum quod sic. Nam pater filium ut seipsum 
diligit, ut 1. 2sé quidem, ff. Quod met. causa. Nam propter hoc perpetua- 
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tur in ævo, ff. De verb. sig., 1. Jiberorum, in fine; etiam quia una persona 
censetur, ut C. De impub. et aliis substit., 1. ult.; in Authent., De iureiur. a 
moriente præstito, in principio; Instit., De inutil. stip., $ ei quem. Hoc 
clarum. Idem econtra, scilicet, filius pro patre. 


An liceat marito pro uxore ? 


Secundo quæritur, numquid hoc liceat marito pro uxore ? Clarum est 
quod sic, nam iniuria uxori irrogata est irrogata marito, et iniuriarum actio 
sibi competit, immo et sponso, ut 1. em apud, $ [si sponsum] sponsum, f. De 
iniuriis. Et marito licitum est occidere vilem repertum adulterantem cum 
uxore, ut 1. marito, et 1. capite quinto, ff. De adulteriis ; et 1. Gracchus, C. 
eod. tit. ;: immo et fabulantem monitum, per iura Authenticorum, nec incidit 
in capitulum si quis suadente, xvii, q. iv. Ob hoc iniciens manus violentas in 
clericum, ut cap. si vero, $ nec ulle, De sent. excommunicationis. 


An liceat pro fratre, sorore, et aliis coniunctis persomis ? 


Tertio quæritur, quid pro fratre et sorore et aliis coniunctis personis, et 
non coniunctis ? Et glossa in 1. wé vim, ff. De iustit. et iure, dicit ponderan- 
dam affectionem. Allegat 1. isti quidem, ff. Quod met. causa ; et 1. cum ser- 
vus, ff. Mandati. Alii volunt dicere quod pro omnibus coniunctis licet. Pro- 
bant sic, nam si quis iniuriatur uni coniuncto, omnibus iniuriari videtur, licet 
non competat aliis iniuriarum actio, ut 1. Lex Cornelia, in prin., ff. De iniurüis. 
Confirmant, nam pro defensa rerum licet vim vi repellere, ut 1. i, C. Vnde NE 
et L äi, $ eum îgitur, ff. De vi et vi armata. Et licitum est volenti vim vi 
repellere, pro defensa rerum, amicos et coniunctos convocare. Ergo licitum 
est amicos et coniunctos iuvare. Et sic concludunt pro coniuncto indistincte 
hoc licere. Hæc opinio confirmari videtur. Nam homo homini officium 
debet, ut 1. cum servus, ff. De servis exportandis. Ergo ex illo officio iuvare 
licet. Confirmatur per 1. addictos, C. De appell. ; melius, per 1. non tantum, 
ff, De appell. ; ubi etiam extraneus pro condemnato in criminali appellat, etiam 
ipso nolente. Probatur per 1. ji, C. De liberali causa. Dominus Iacobus 
Buttrigarius in 1. wé vim, distinguit in hunc modum. Aut ego, ut ego, sine 
mandato iniuriati, volo defendere iniuriatum, et possum per viam iuris, non 
autem facti. Et sic intelliguntur l. statim allegatæ, addictos, non tantum ; 
et L üüi, C. De lib. causa. Aut volo hoc facere, non ut ego, sed mandante 
iniuriato, et tunc potero etiam per viam facti, ut I. iii, $ eum igitur, ff. 
Devietviarm. Ali distinguunt. Aut illi erant in comitiva iniuriam passi, 
et possent tunc propulsare iniuriam personæ eius illatam. Argumentum, Î. 
item apud, $ si quis [virginem] virgines, ff. De iniuriis. Alias non, ut tenet 
glossa indistincte in 1. i, Vnde vi, ubi Cinus hanc opinionem recitat in ante- 
pænultima quæstione. Alii, ut Ilacobus de Ravennate, dicunt indistincte quod 
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licet. Ratio. Nam negotia mea possunt iuvari per alium, ut I. i, ff. De negot. 
gestis. Multo fortius et persona iuvari poterit, cum persona rebus præfera- 


tur, ut 1. sancimus, C. De sacrosanctis ecclesiis. Allegat pro casu, 1. Gracchus, 


C. De adulterio : et, si dicas, ibi fuit filius, solvit per 1. Ziber homo, fi. Ad leg. 
Aquiliam. Non obstat 1. cum fundum, ff. De vi et vi armata. Nam ibi ex 
intervallo voluit, quod etiain non licuisset per se. Non obstat, secundum eum, 
1. ut vim, ff. De iustit. et iure; ubi dicit ‘ ob tutelam sui corporis.” Respon- 
det per L. si servus, ff. De servis exportandis. Hanc opinionem videtur sequi 
Cinus in L. i, C. Vnde vi, in quæstione antepænultima. 

In his tot et tantorum, crederem ponderandum, quia mixtim formavi 
quæstionem de coniunctis et extraneis, quod quæri potest, an liceat coniuncto 
vel extraneo alterius violentiam vi repellere, sicut liceret propriam, ad evi- 
tandam pœnam irregularitatis, si sit clericus vel laicus, hoc casu occidens vel 
mutilans. Potest etiam quæri de utrisque, an licitum sit, ut non incidant aliam 
pœnam legis vel canonis. Si quæratur de primo, dico casum esse in Clement., 
si furiosus, De homicidio, quod solum evitat pœnam irregularitatis, si hoc 
faciat seipsum tantummodo defendendo, non autem alium, etiam patrem vel 
filium. Hoc probat textus, dicens, ‘Idem censemus de illo qui, mortem 
aliter vitare non valens, suum occidit vel mutilavit invasorem.” Loquitur 
ergo de suo, non autem de invasore alterius. Hoc ibi etiam notat glossa 
super verbo ‘ suum.”  Hoc ergo casu reputo planum, ut 1bi. Si autem quæra- 
mus an liceat, ut vitentur aliæ pœnæ legales vel canonicæ, et tunc distingue. 
Aut loquimur de pœna excommunicationis, si hoc casu percutiat clericum, 
violentiam alterius repellendo vi, et tunc dico cum Innocentio quod, si defendat 
patrem, matrem, uxorem, filium, vel filiam, evadit sententiam excommunica- 
tionis. Allegat ipse 1. 25 quidem, ff. Quod met. causa ; et L. i, $ si wir, ff. De 
S. C. Silaniano. Et est ratio differentiæ inter hunc casum et præcedentem, nam 
irregularitas contrahitur etiam sine dolo, ut est videre in iudice iuste occidi 
mandante, li dist., qui in aliquo. Sed, in excommunicatione per illum canonem 
lata, requiritur diabolica instigatio, ut cap. si quis suadente, xvü, q. iv. In 
extraneis autem non evadit pœnam illius canonis, etiam si milies mandato 
iniuriati hoc fecisset. Aut loquimur de alia pœna personali vel pecuniaria, et 
tunc distinguo, aut volentes vim repellere a violentiam passo, aut sunt con- 
iuncti aut extranei. In coniunctis, dic, ut glossa in 1. wé vim, ff. De iustit. et iure ; 
eam limitando per 1. in privatrs, ff. De iudic.; et 1. lex Cornelia, in princip., 
ff. De iniuriis. Aut loquimur de extraneis, et tunc aut illi extranei erant deputati 
pro comitiva violentiam passi, et tunc licet, ut L. fem apud Labeonem, $ si quis 
[usrginem] virgines, ff. De iniuriis ; aut non erant deputati pro comitiva, et tunc 
aut volunt ex intervallo repellere, et non possunt, ut L. cum fundum, ff. De vi et 
vi arm.; quia nec ipse propriam sic repellere posset. Et hoc de defensa facti. 
Defensam autem iuris facere possent etiam ex intervallo,ubi iura hoc permittunt, 
ut 1. non tantum, ff. De appell. ; et 1. ïïi, De liber. causa : et 1. addictos, €. De 
appellationibus. Et per hoc non puto veram opinionem Domini Iacobi Buttri- 
gari, qui dicit quod indistincte defensam iuris facere possunt. Nam hoc 
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indistincte non est verum. Nam sunt casus in quibus tertio non licet actionem 
seu accusationem proponere pro iniuriam passo. Tollo exemplum regulare 
in privatis delictis. Sic ergo solum ubi jura permittunt. Si autem volunt 
incontinenti repellere, tunc distinguerem cum Domino Iacobo. Aut advocantur 
per violentiam passum, et tunc licet. Nam licet violentiam passo advocare 
amicos pro defensa rerum, ut 1. iii, $ ewm igitur, ff. De vi et vi armata ; ergo 
pro defensa personæ, quæ præponderat, ut 1. sancimus, C. De sacrosanct. 
ecclesiis. Aut non advocantur, et tunclicet. Textus est in cap. dilecto, De sent. 
excom., Lib. VI. Pro hoc faciat xxiii, q. iii, n0n inferenda, et cap. Jortitudo ; 
De sent. excom., quantæ. Faciant notata in L. ïi, C. De commerc. et mercatori- 
bus. Et sic in hoc credo veram opinionem Iacobi de Ravennate. Textus 
est in prædicto cap. dilecto. Nam dicit ibi textus, ‘et cum liceat cuilibet suo 
vicino vel proximo, pro repellenda ipsius iniuria, suum impartiri auxilium.” 


An quis teneatur quem defendere ne occidatur ? 


Quarto quæritur, quis videt quendam occidi nisi iuvet ipsum, an teneatur 
ipsum iuvare?. Videtur quod sic, per L. necare, ff. De agnoscendis liberis. 
Confirmatur hoc ex officio quod debet homo homini, ut 1. servus, ff. De servis 
exportandis. Hoc confirmatur. Nam error cui non resistitur approbari vide- 
tur, Ixxxiii dist., error, et can. consentire, et can. quid enim. Nam licitum est 
alicui pretium recipere, ut metum illatum alteri excutiat, ut ff. Quod met. 
causa, L metum, $ sed licet. Confirmatur. Nam in quibusdam casibus hoc 
est speciale, quod quis teneatur alium sic iuvare, ff. De S. C. Silaniano, L. i, 
$ hoc autem; et 1. ult., C. eod. titulo. Ergo contrarium ius commune, ff. Ad 
municipalem, I. i; et L. sus singulare, ff. De legibus. Glossa tenet quod iuvare 
tenetur verbo non facto, regula culpa, fl. De reg. iuris. Nec obstat officium 
quod debet homo homini, quia illud debet sine periculo sui, ut 1. kabe, ff. 
De oper. lib. ; et 1. Nepos Proculo, ff. De verbor. significatione. 


Quinto queæritur de his qui tenentur violentiam ab aliis propulsare. 


Et circa hoc quæritur de pluribus. 


An vassallus tencatur.iuvare dominum suum ? 


Et primo de vassallo quæritur. Et non est dubium quia tenetur iuvare 
dominum, alias perdit feudum, ut in Vsibus Feudorum, Quæ fuit prima 
causa beneficii amittendi, cap. prima autem causa, $ item qui dominum, et $ 
sequenti. 


An servus teneatur iuvare dominum Ssuum ? 


Secundo quæritur de servo, et quod teneatur iuvare dominum est textus 
in L i, $ oc autem, ff. De S. C. Silaniano ; et 1. ult., C. eod. titulo. 


[Cap. xeviii.] 


[Cap. xcix.] 


(Cap. c.] 


[Cap. ci] 


[Cap. cii.] 


(Cap. cüi.] 
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An miles teneatur defendere præpositum belli ? 


Tertio quæritur de præposito belli, et quod teneatur iuvare præpositum 
belli, si potest, alias capite punitur, est textus in 1. omne delictum, ff. De re 
iuilit, vet lin, Shin, fLéodém. 


An vassallus videns dominum invasum ex una parte, patrem ex alia, etc. ? 


Quarto quæritur, vassallus videt dominum invasum ex una parte, patrem 
ex alia, uterque pariter est in mortis periculo, nisi iuventur, nec iuvare potest 
nisi alterum, quem iuvabit, patrem an dominum ? Glossa quæ est xxii, q. v, de 
forma, dicit quod vassallus tenetur iuvare dominum contra filium proprium. 
Inducit, quia filius tenetur patri iure naturæ, sed vassallus domino vinculo 
iuramenti, ut in Vsibus Feudorum, Quæ fuit prima causa benefic. amittendi, 
cap. uno. Et secundum hoc foret decisa quæstio, quia teneretur iuvare domi- 
num cui plus astringitur. In hac quæstione dicerem contrarium. Et moveor 
ex hoc, nam filius tenetur patri ex vinculo naturali, ex quo ab eo progenitus est. 
Tenetur et vinculo civili, quia sub eius potestate patria, domino autem tenetur 
vinculo civili tantum, ut prædicto cap. de forma, xxïüi, q. v. Sed duo vincula 
vincunt unum in Authent., De consanguin. et uterin. fratribus, in principio. 
Confirmatur ratione prioritatis obligationis, nam prius est vinculum paternum 
vinculo dominico. Ergo primo ipsum iuvare tenetur, ut 1. poor, et 1. qui 
balneum, ff. Qui potior. in pign. habeantur. Confirmatur. Juramentum 
præstitum domino intelligitur salvo vinculo præcedenti, nam ius alteri quæ- 
situm non tollitur per secundam obligationem, ut dicta 1. qui balneum, et 1. 
potior. Confirmatur per cap. pehtio, De iureiurando. Nam iurando domino 
de ipsum iuvando, non intelligitur iurasse sic quominus seipsum prius iuvet 
quam dominum, quia hæc prima caritas, ut 1. præses, C. De servitutibus. Sed 
pater est eadem persona cum fiio iuris fictione, ut 1. ult. cum concordantiis, 
C. De impub. et aliis substitutionibus. Ergo. 


An clericus videns episcopum suum invasum ex una parte, patrem ex alia, 
utlerque pariter, etc. ? 


Quinto quæritur, pone clericus videt episcopum suum invasum ex una 
parte, patrem ex alia, uterque pariter est in mortis periculo nisi iuventur, nec 
iuvare potest nisi alterum, quem iuvabit, episcopum vel patrem carnalem ? 
Hostiensis in cap. gravem, De excess. prælat., arguit ex verbo “ fratri ” quod 
ibi ponitur, quod plus astringuntur patribus spiritualibus quam carnalibus. 
Pro hoc facit cap. ii, De translatione. Si illa opinio esset vera, soluta foret 
quæstio. Sed tamen in hac quæstione credo, ut supra proxima quæstione 
induco, cap. fin. ® De postulatione. Nam ibi dicit textus, “si postulaverit 
contra Ecclesiam, et non pro suis, perdit beneficium,” ergo e contrario pro suis 
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posset. Induco, cap. petitio, De iureiur. ; inducendo ut supra proxima quæ- 
stione induxi, et faciant motiva supra proxima quæstione inducta, et glossa in 
Cap. pittacium, xxx, q. iii, super verbo “ multo magis,” tenet quod in exhibi- 
tione temporalium magis tenemur patri carnali quam spirituali. In exhibitione 
autem reverentiæ, econtra. Idem notat glossa xxx dist., can. i. Faciant quæ 
notantur Ixxxvi dist., non satis ; et can. quiescamus, xlii distinctione. 


Pro quibus rebus licitum sit bellum indicere ? 


Quia visum est supra hoc membro, an, et pro quibus personis, liceat hoc 
bellum indicere, nunc autem subsequenter quæritur, an et pro rebus defen- 
dendis licitum sit etiam hoc bellum indicere? Et circa hoc quæritur de 
pluribus. 


An liceat pro rebus iuste possessis ? 


Et primo de rebus iuste possessis, et de his non est dubium. Textus est 
in L. i, C. Vnde vi. Probatur in 1. iii, $ si quis autem, vers. eum igitur ®. Alias 
est $, ff. De vi et vi armata ; et cap. o/im, De restit. spoliatorum. 


An liceat pro rebus iniuste possessis ? 


Secundo quæritur, an pro rebus iniuste possessis hoc liceat? Glossa in 
1. i, C. Vnde vi, hoc tractat. Et videtur quod non, a contrario sensu illius 
textus, quod est validum argumentum, ut 1. i, $ huius rei, ff. De offic. eius cui 
mand. est iurisd., et cap. cum virum, [De convers. coniugatorum] De regu- 
laribus ; et can. hospitiolum, xxxii distinctione. In contrarium videtur per 
textum, L. i, $ qui vi a me, ff. De vi et vi arm. ; et L. cum fundum, eodem tit. ; 
et L. si cum exceptione, $ Pedius, f. Quod met. causa. Solutio. Pro hac 
legum apparenti contrarietate, glossa in dicta 1. ï dat plures solutiones. 
Primo, quod ibi subaudiatur ‘ maxime,” et tunc cessat contrarium, quia etiam 
pro vitiosa possessione licet. Secundo, solvit quod iungatur principium legis 
cum fine, ut dicatur, ‘“ recte licet.”’ Sed tunc obstat quod dicit lex in medio 
“ sine vitio.” Ergo, a contrario, secus, ubi cum vitio. Tertio, quod iuste 
 possidenti semper licet, sed vitiose possidenti non licet semper. Nam si domi- 
nus incontinenti veniat, non licet vitioso possessori sibi resistere, ut I. ïii, $ 
eum igitur, ff. De vi et vi armata. Quarto, exponendo recte, id est, non vi, 
non clam, non precario, et hæc non placet glossa. Sed Tacobus de Ravennate 
sequitur eam, quantum ad eum qui vult propulsare, ut si violentia inferatur 
ab eo a quo vitiose possidet, licet incontinenti, non autem ex intervallo. Si 
autem ab alio vitiose possideat, tunc quandocunque licet. Et hoc est quod 
dicit lex, quod adversus extraneos vitiosa possessio prodest, ff. Vti possid., 1. 
ii: ff, De acquir. poss., L. ultima ; ff. Si servit. vind., I. loci corpus, $ com- 
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petit. Hic videtur sentire Iacobum quod clandestinum possessorem licitum 
sit mihi expellere, si a me clam possideat, quia clandestina possessio est vitiosa, 
ut ff. De acquir. poss., L. cum quis. Pro hac opinione facit L. s2 servus, f. 
Quod cum eo. Hanc opinionem videtur sentire glossa, ff. Vti poss., L i, 
& interdictum, in medio magnæ glossæ ibi, ‘“ nec tamen volo,” etc. Dinus 1bi 
tenet contrarium, cum nulla lege hoc reperiatur cautum, quod clandestinum 
possessorem liceat mihi expellere. Præterea dicit lex, “ vim vi repellere licet,” 
sed qui clandestinam ingreditur, non infert vim, cum differant clandestina et 
violenta, ut 1. clam possidere, $ qui ad nundinas, ff. De acquir. possessione. 
In precario autem possessore procedere posset opinio Iacobi, post denegatam 
restitutionem. Nam tunc enim videtur spoliare dominum, ut notatur in 1. 
vitia, C. De acquir. possessione. 

In hac-opinionum varietate crederem secundam solutionem glossæ fore 
veram, quam etiam sequitur Petrus de Bellapertica in dicta 1. i, eam tamen 
sic ampliando, ‘“ Aut ego volens vim propulsare, iuste possideo, aut iniuste. 
Si iuste, aut volo incontinenti et cum moderamine inculpatæ tutelæ, et possum, 
ut dicta Li; et L. i, $ vim vi, ff. De vi et vi arm.; aut ex intervallo, et tunc 
non possum, ut L. iii, $ si quis autem, vers. eum igitur, ff. De vi et vi armata. 
Secundo casu, scilicet cum iniuste possideo, aut possideo iniuste a te, contra 
quem volo vim propulsare, aut ab alio. Si a te, tunc aut vi, aut clam, aut 
precario. Si vi, tunc aut statim venis, ut recuperes, et non licet mihi re- 
sistere, et sic intelligitur, 1. i, a contrario sensu, C. Vnde vi.” Et iste est verus 
et rectus intellectus illius, si bene ponderatur, una cum allegatis in contrarium. 
Si autem venis ex intervallo, tunc licet resistere, quia nec tibi ex intervallo 
licet recuperare, auctoritate propria, immo incideres pœnam I. si quis in tan- 
tam, C. Vnde vi; et intellige ex intervallo, ut notat glossa ff. De vi et vi arm., 
1. iii, $ ewm igitur. Si autem non possideo vi, sed precario, tunc post dene- 
gatam restitutionem licitum est tibi incontinenti vim vi repellere, nec licet mihi 
resistere. Nam denegando videor spoliare, ut 1. vitia, C. De acquir. poss. ; 
et tunc procedit quod vim vi repellere licet, ante autem denegatam non pro- 
cederet, licet possem revocare precarium, ut 1. cum precarium, ff. De pre- 
cario. Si autem possideo clandestine a te, tunc quidquid dicat glossa in L. i, 
$ interdictum, ff. Vti poss., et Iacobus de Porta Ravennate, in L. i, C. Vnde vi. 
Credo cum Dino quod non sit licitum tibi me expellere, sed licet tibi ingredi 
et si te non admisero, extunc sit .violenta, ut L. c/am, $ qui ad nundinas, ff. De 
acquir. poss.; et tunc procederet. Si autem non possideo vitiose a te, sed a 
tertio, tunc licet mihi contra te, quandocunque volentem mihi violentiam in- 
ferre, vim vi repellere, ut 1. Fulcimius, $ quid si adversus, ff. Ex quibus ca. 
in poss. eatur. Hæc dixi, salvo iudicio tot et tantorum super hoc dubio dispu- 
tantium, subiciendo dicta quorumcunque correctionibus veritatem perqui- 
rentibus. 
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An, etsi liceat res defendere, defendens etiam cum moderamine inculpate tutelæ, 
si occidat, vel mutilet, evitet bœnam irregularitatis ? 


Tertio quæritur, numquid vim vi repellendo circa res suas, si contingat 
vim repellentem occidere, vel mutilare, vim inferentem, evitet pœnam irregu- 
laritatis ? Et pono ubi hoc faciat cum moderamine inculpatæ tutelæ, quid alias 
non præcederet quæstio. Et videtur quod evitet. Nam pro defensa personæ, 
evitat pœnam illam, ut in Clem., si furiosus, De homicidio. Ergo pro defensa 
_rerum probatur consequentia. Nam iura permittentia vim vi repellere pari- 
ficant personam rebus, quia utroque casu licet, ut 1. i, C. Vnde vi; et 1. i, 
$ vim vi, ff. De vi et vi arm.; et 1. scientiam, $ qui cum aliter, ff. Ad legem 
Aquiliam. In contrarium facit dicta Clemen., si furiosus, De homicidio. 
Nam ibi textus loquitur stricte de occisione vel mutilatione occisoris et sul. 
Et hanc credo veram, et moveor ex hoc. Nam irregularitatem contrahit quis 
occidendo vel mutilando, et sine dolo, ut patet in iudice, li dist., qui in aliquo ; 
et casu occidente, ut notat 1 dist., de his ; et cap. sicut dignum, De homicid. ; 
et cap. sententiam, Ne cler. vel monach. ; et cap. in archiepiscopatu, De rapto- 
tribus. Quilibet igitur occidens qualitercunque irregularis effcitur, nisi in 
casibus exceptis a iure. Cum igitur excipiatur casus defensæ, intelligetur ille 


casus stricte et modificate, ut ius excipit cum sit ius exorbitans, et sic stricte 
intelligendum, ut regula quæ a iure, De reg. iur., Lib. VI. 


An pro rebus suis defendendis contra clericum, excommunicationem incidai, 
manus iniciendo ? 


Quarto quæritur, an pro rebus suis vim vi repellendo contra clericum 
incidat excommunicationem, manus iniciendo ? Apparet quod sic, per capi- 
tulum si quis suadente, xvii, q. iv; et Cap. nuper, cum ibi notatis, De sent. 
excommunicationis. Confirmatur. Nam incidit pœnam irregularitatis, ut 
supra proxima quæstione. Ergo et hanc, cum ambæ sint pœnæ spirituales, et 
facilius quis incidat excommunicationem quam irregularitatem, ut claret. 
Solutio. Innocentius in cap. olim, De restit. spoliatorum, tenet quod non 
incidat excommunicationem vim vi repellens, si alias, nisi manus iniciendo, non 
possit vim repellere, et hoc faciat cum moderamine inculpatæ tutelæ. Hanc 
opinionem credo veram, et moveor, quia et quis incidat excommunicationem 
per manus iniectionem in clericum violentam, debet subesse diabolica persua- 
sio, quod probat textus in cap. si quis suadente diabolo, xvii, q. iv. Et si bene 
discurras per iura infligentia pœnam excommunicationis propter manum iniec- 
tam, non invenies quod manus iniecta in clericum hoc casu sit aliqua de manibus 
de quibus iura exprimunt sic puniendo. Nam iura puniunt manum violentam, 
ut prædicto cap. si quis suadente, xviü, q. iv: et De sent. excom., per totum. 
Hæc non est talis, immo est violentiæ repulsoria. Puniunt temerariam, ut in 
cap. contingit, De sent. excommunicationis. Hæc non est talis, immo discreta 
lege permittente, puniunt quasi violentam manum, ut cap. #uper, eod. titulo. 


[Cap. cvi.] 


[Cap. cvii.] 


[Cap. cviii.] 


[Cap. cix.] 


[Cap. cx.] 
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Hæc est vera manus et permissa. Puniunt necem, ut cap. universitalis, ut 
cum mandatur percuti ; et cap. cum quis, eod. tit., Lib. VI. Puniunt animum, 
ut dicto cap. cum quis, ut cum ratum habet suo nomine factum. Puniunt neg- 
lectum, ut cap. quantæ, eod. titulo. Hic nihil de prædictis. ONE 

Ad allegata in contrarium facile est respondere. Ad canonem st quis 
suadente, est responsum per supra dicta. Ad id quod dicitur de irregularitate, 
clara est ratio differentiæ. Nam excommunicationem nemo incidit sine dolo, 
irregularitatem sic, de quo dicitur, ut notat glossa, in Clem. si furiosus, Sæplus 
allegata in pænultima glossa. 


An pro rebus defendendis, vocatis amicis, licitum sil subsidium impendere ? 


Quinto quæritur, an licitum sit, pro repulsa violentiæ circa res, advocare 
amicos, et eis licitum sit subsidium impendere ? Glossa in 1. ïïi, $ ewm igitur, 
ff. De vi et vi armata, notat quod sic ; etiamillata violentia in rebus. Et hanc 
credo veram, et moveor. Nam, ut dicunt iura, licitum est obviare errori, ubi 
obviari potest. Alias non obvians consentire videtur, Ixxxiii dist., error, et * 
cap. qui consentit, cum cap. sequenti. Igitur licitum est amicis in hoc iuvare 
proximum suum, ut supra dictum est, quia hoc provenit ex radice caritatis, ut 
cap. proximos, De Pœnit., dist. ü. Et si hoc licitum est, statim solvitur quæ- 
stio qua quæri posset, an incidat excommunicationem manus iniciens in cleri- 
cum, sic violentiam propulsando, pro rebus proximi. Quia non incidit, cum 
non sit aliqua de punitis a canone, immo est permissa. 


An pro rebus licitum sit contra ommnes vim vi repellere contra quos licitum est 
pro personis ? 


Sexto quæritur, an pro rebus licitum sit contra omnes vim vi repellere 
contra quos licitum est pro personis ? Solutio. Quod sic, in personis quæ 
valent habere bona, ut excludam servos, monachos, et similes. Fateor tamen 
quod moderamen tutelæ diversificari debet, attenta varia personarum quali- 
tate. Nam aliter, et mitius, contra patrem quam contra penitus extraneum, 
et sic de singulis quæ consideranda venirent, inspectis singulis circumstantiis, 
cum non sint hæc iure limitata, ut I. i, ad finem, ff. De iure deliber. ; et cap. 
de causis, De offic. iud. delegati. 


An pro rebus deposihs vel commodatis liceat vim vi repellere ? 


Septimo quæritur, an pro rebus depositis et commodatis sit licitum vim 
vi repellere ? Et videtur quod non, per L. ï, C. Vnde vi, quæ loquitur de pos- 
sessis, et iuste. At hæc non possidentur per commodatarium vel depositarium, 
ergo non licet in his vim vi repellere. Solutio. In his et similibus, vindicat 
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sibi locum quod liceat vim vi repellere, nam pro talibus interdictum vi bono- 
rum raptorum competit depositario, vel commodatario, si hæc sint rapta, ut 1. 
prator ait que est lex, $ in hac actione, fi. Vi bonorum raptorum. Ergo multo 
magis ipsis defensa conceditur, ut regula invitus, $ cui damus, ff. De reg. 
iuris : et L. una, ff. De fonte; regula qui ad agendum, De reg. tunis Lib VE 
etiam quia isti tenentur. Ergo. Non obstat 1. i, C. Vnde vi, quia licet loqua- 
tur in possessione, non tollit tamen quominus in aliis detentatis, pro quibus 
jura detentantibus actiones concedunt, ut supra. Vel dic quod verbum ‘ pos- 
sidere ”’ sumitur large, ut implicet iustam detentationem, ut 1. officium, ff. 
De rei vindic. : et nota in cap. pastoralis, De causa possessionis et proprietatis. 


Qualiter liceat hoc particulare bellum indicere ? 


Circa septimum principaliter quæsitum, videlicet, qualiter sit licitum vim 
vi repellere ? est videndum. 


Quomodo licitum sit vim vi repellere cum moderamine inculpaie tutelæ ? 


Et huic respondet textus quod licet cum moderamine inculpatæ tutelæ. 


Quid sit ‘ moderamen inculpaie tutelæ,” et quæ in eo requirantur ? 


Sed in dubium revocatur quid velint hæc verba, hoc est, quæ sunt illa 
quæ requiruntur ad hoc moderamen ? Communiter doctores dicunt quod sunt 
illa quæ æquivalent illatæ violentiæ, in qualitate armorum, in Cursu temporis. 
Item æquivalentia in ipso actu violento ne alias excedendo censeatur vindicta, 
sed circa hoc dubitatur. 


An liceat vili et debili cum ense se defendere contra fortem et robustum, pugno 
tantum percutientem ? 


Et primo pone fortis et robustus homo vult me percutere pugno, eg0 sum 


vilis, qui non possum resistere pugno. Numquid liceat mihi defendere me cum 
ense ? Videtur quod sic, quia æqualitas ubique est ponderanda, ut L ult., Ce 
De fruc. et lit. expen. ; et 1. si cum dies, f. De arbitr.; regula 2 judiciis, De 
reg. iuris, Lib. VI. In contrarium videtur. Nam, si quis vult mihi violenter 
surripere, et ego, viribus corporis impar, ipsum percutio cum ense, impune 
jam fieret compensatio corporis ad rem, quod esse non debet, ut I. ui De 
sacrosanct. ecclestis. 

Tacobus de Arena distinguit, aut quis vult propulsare violentiam illatam 
personæ, aut illatam rebus. Primo casu, licet et cum armis et qualitercunque, 
si res aliter reparari non potest, ut Î. si quis, De appell., Codicis. Nam si 
possum occidere furem ubi non cognosco, et si non potest mihi in rebus furatis 
provideri per iudicem, ut 1. furem, ff. Ad legem Corneliam de sica.; multo 
raagis licet occidere ubi persona aliter salva esse non posset. Secundo casu 


[Cap. cxi.] 


[Cap. cxii.] 


[Cap. cxii.] 


[Cap. cxiv.] 


[Cap. exr.] 
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quando pro rebus, tunc aut violentia rebus illata per viam iudicii reparari 
potest, et tunc non licet qualitercunque, immo cum qualitate armorum, non 
autem factorum, quia non debeo personam percutere pro defensione rei, ubi 
etiam aliter salva esse non possit, dummodo per viam iudicii reparari possit. 
Si autem per iudicium non potest reparari, tunc licet qualitercunque defen- 
dere, etiam personam occidendo, ut 1. furem, ff. Ad legem Corneliam de 
sicariis. Et sic intelligitur L i, C. Vnde vi; et L. iü, $ ewm igitur, ff. De vi 
et vi arm. Sicigitur intellige moderamen inculpatæ tutelæ. 


An, etsi liceat incontinenti se defendere, quomodo intelligatur 
illud “ incontinenti ” ? 


Secundo quæritur circa concursum temporis, quia dicunt textus quod 
debet fieri “incontinenti.” Quæritur quando intelligatur ‘“ incontinenti.” 
Aliqui dicunt fieri incontinenti, si fiat in ipsa flagrantia facti, si autem fiat iam 
illata iniuria, tunc debet iudicem adire. Ali dicunt incontinenti fieri etiam 
si fiat post, antequam divertat ad actus extraneos, ut 1. quod ait, in fine, ff. 
Ad leg. Iul. de adulteriis. Iacobus et Petrus distinguunt. Aut loquimur de 
violentia illata personæ, et tunc dicitur repelli incontinenti, si fiat in ipsa fla- 
grantia facti. Sic intelligitur 1. sctentiam, $ qui cum aliter, ff. Ad leg. Aquil. ; 
1. ué vim, ff. De iustit. et iure. Aut loquimur de violentia illata rebus, et 
tunc dicitur incontinenti repelli, etiam post flagrantiam facti, dummodo diver- 
tat ad actus extraneos, ut ff. De vi et vi armata, 1. qui possessionem ; et I. it, 
$ eum igitur, eodem titulo. Ratio diversitatis est. Nam illata iniuria per- 
sonæ non potest amplius restaurari, sed res ablata recuperari potest, et sic non 
facta diversione ad actus extraneos, etiam si amicos quærat, et redeat ut recu- 
peret, dicitur incontinenti, ut notat glossa in dicta lege iii, $ [igitur] euwm igitur, 
. De vi et vi armata. Sic intellige moderamen in concursu temporis. 


De æguivalentia in 1pso actu violento. Qualiter fieri debeat ? 


Tertio quæritur de moderamine in æquivalentia in actu violento, vide- 
licet, quia fieri debet ad defensionem, non autem ad vindictam. Et licet varie 
scribatur, totum hoc ponderari debet inspectis conditionibus personarum. 


expuli, qui, antequam expellerem eum, satisdare volebat 
de possessione restituenda ? 


Quarto quæritur, quis expulit me de possessione, et post expulsionem 
paratus est satisdare de restituenda, si appareat eum iuste non fecisse, sed 
nihilominus ipsum expello, numquid videor fecisse ad vindictam ?  Glossa 
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tenet quod sic, in L. i, C. Vnde vi; sed communiter glossa reprobatur. Nam 
non debuit se committere illi fragili cautioni, ff. Ad Treb., 1. quia poterat, 
et.L. ram quod, cum similibus. 


_ An paratum ad me percutiendum exSpectare debeam, vel eum prævenire ? 


Quinto quæritur, numquid, si videam aliquem paratum ad percutiendum 
me, an debeam exspectare quod me percutiat, an debeam prævenire. Glossa 
in dicta 1. i arguit pro et contra, et determinat quod non debeam exspectare. 
Petrus dicit glossam intelligendam habita distinctione personarum, nam aliqui 
sunt audaces et prompti ad percutiendum, et tales non sunt exspectandi, aliqui 
timidi, et tales non sunt statim præveniendi, et sic modificat glossam argutam, 
L i, C. Si quis Imperatori maledixerit, 


An miles quem vicinus aggreditur, censeatur vim vi repellere, si exspectet et 
Percutiat, cum alias fugere valeat ? 


Sexto quæritur, quidam egregius miles est aggressus a vicino suo, et 
evadere posset fugiendo, tamen, reputans sibi ad vituperium, exspectat, et 
resistit, et percutit, numquid censeatur vim vi repellere ? Apparet quod non, 
per 1. scientiam, $ qui cum aliter, ff. Ad leg. Aquiliam. Moderni doctores 
tenent contrarium per 1. in eadem, ff. Ex quibus caus. maiores. Nec obstat $ 
qui cum aliter, quia iste non poterat evadere sine periculo famæ suæ et honoris 
sui, quæ non possunt per iudicem reparari, ut 1. Zulianus, ff. Si quis omissa 
causa testamenti. 


An si vulneratus, post vulnera insequatur vulnerantem, et ipsum percutiat, puniri 
| debeat ut dolosus, vel ut culpabilis ? 


Septimo quæritur, quidam vulneratus, post vulnera insequitur vulneran- 
tem, et ipsum percutit, quod non licet, ut 1. s2 ex plagis, $ i, et L. qua actione, 
$ ss in colluctatione, ff. Ad leg. Aquiliam ; numquid punietur ut dolosus, an ut 
culpabilis ? Quidam dicunt quod ut culpabilis, quia inconsultus calor vitio 
calumniæ caret, ff. Ad S. C. Turpil., L i, $ quæri; ff. Ad leg. Corn. de sica;, 
L [ii] iv, $ cum quidam ; ff. De pœnis, L. respiciendum, $ delinquunt. Ali dicunt 
quod ut dolosus, cum se vindicare non debuerit. Iacobus de Arena dicit 
primam opinionem humaniorem, ff. De pœnis, 1. interpretatione ; ff. De reg. 
iur., l. in totum; secundam rigidiorem, C. De iniur., 1. si non convicii. Credo 
primam veriorem, etiam de iure, per iura prius allegata. 


[Cap. exvi.] 


[Cap. exvii.] 


[Cap. exviüi.] 


[Cap. exix.] 


[Cap. cxx.] 
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An violentia illata personæ possit per amicos propulsari ? 


Octavo quæritur, numquid violentia illata personæ possit per amicos 
propulsari, sicut illata rebus, ut notat glossa in $ eum igitur. Glossa in L. 1, 
C. Vnde vi, dicit quod non, per 1. cum fundum, ff. De vi et vi armata. Ali 
distinguunt, aut amici erant in comitiva violentiam passi, aut non. Primo 
casu, licet, per 1. ifem apud Labeonem, $ si quis virgines, ff. De iniuriis. 
Secundo casu, non licet. Iacobus de Arena tenet indistincte quod licet. Nam 
si negotia nostra possunt per alios iuvari, ut L. i, ff. De neg. gest., multo magis 
persona, quæ rebus præfertur, ut 1. sancimus, C. De sacrosanct. ecclesiis. Pro- 
bare videtur textus in 1. Gracchus, C. Ad legem luliam de adulteriis. Non 
obstat 1. cum fundum, quia ibi mandabatur ex intervallo, quod non liceret 
etiam principali. Huic opinioni obstat textus L. w£ vim, ubi dicit textus “ ob 
tutelam sui corporis,”” et Clem., si furiosus, De homicidio. 


An serviens, de mandato domini sui, ipsius uxorem interficiens excusetur ? 


Nono quæritur, pone quidam mandavit servienti suo quod uxorem suam, 
quam habebat suspectam de adulterio, occideret, alias ipsum occideret, ser- 
viens interfecit, numquid excusatur ? Videtur quod non. Nam potius debet 
omnia mala pati quam malo consentire, ut L. ist quidem, in fine, ff. Quod met. 
causa. Videtur textus in 1. scientiam, $ qui cum alter, ff. Ad leg. Aquiliam. 
In contrarium facit 1. wé vim, ff. De iustit. et iure ; nam hoc fecit ob tutelam 
sui corporis. ÆErgo. Iacobus de Ravennate distinguit, aut mulier erat alias 
peritura, aut non, ut I. s1 quis fumo, ff. Ad leg. Aquil. ; et L. si alius, $ est et 
alia, ff. Quod vi aut clam. Petrus tenet indistincte servientem excusari, quia 
fecit ob tutelam sui corporis, ut L. wf vim ; etiam quia caritas incipit a seipso, 
ut 1. præses, C. De servitut. et aqua; item quia licet proprium sanguinem redi- 
mere, ut 1. #yansigere, C. De transactionibus. Ego crederem distinguendum. 
An servienti incumberet necessario mortis propriæ periculum, nisi uxorem 
mandantis interficeret, et tunc crederem opinionem Petri veram. An foret 
aliqualis spes salutis, etiam domino resistendo, et tunc contrarium crederem, 
per iura supra allegata. 


Quis sit finis particularis bell: ? 


Circa ultimum principaliter quæsitum, videlicet, quis sit finis huius belli ? 
Quæstionis huius patet solutio per supra dicta. Nam conservatio suiipsius 
et bonorum est finis huius belli, et in hoc finaliter tendit, et propter hoc est 
permissum, ut clare patet per supra deducta. 
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Quintus tractatus tertii principalis, scilicet, de Particulari Bello quod fit ob 
defensam corporis mystici, quod “ Represaliæ ” nuncupatur. Vnde et a 
quo ortum habuerint Represaliæ, et propter quid insurrexerint ? 


Ampliando aliqualiter quæsitum et materiam represaliarum, præmit- 
tam fundamentum, propter quod insurrexerunt represaliæ. Quo præmisso, 
examinabo causas examinandas. Ecce Altissimus Creator a principio creavit 
cœlum et terram, et quæ in eis sunt, necnon angelicam et humanam naturam, 
spiritualia et temporalia, et ipsa per seipsum rexit, et homini quem creavit 
præcepta dedit, et transgredienti pœnam imposuit, Genesis ii capitulo. Quali- 
ter autem per seipsum rexerit apparet, nam per seipsum, et non per ministrum, 
delicta puniebat. Nam Cain, Lamech, et quosdam alios reges, punivit, ut 
legitur Genesis iv et v capitulis. Et hæc mundi gubernatio processit usque 
ad tempora Noe. A tempore autem Noe cœpit mundum regere per ministros, 
quorum primus fuit Noe, de quo quod fuerit rector populi apparet. Nam 
Dominus commisit sibi gubernationem et administrationem arcæ, Genesis v 
et vi capitulis. Et per arcam significatur Ecclesia. Et qualiter Dominus Noe 
et filiis commiserit gubernationem legitur Genesis ix capitulo, et, licet Noe 
sacerdos non fuerit, legitur tamen officium sacerdotis exercuisse, antequam 
leges populo darentur, Genesis viii capitulo. In hac autem gubernatione et 
vicaria successerunt Patriarchæ, Reges, et Iudices, qui fuerunt pro tempore in 
regimine populi Iudæorum. Et illa duravit usque ad Christum, qui fuit natu- 
ralis Dominus et Rex Noster, de quo legitur in Psalmo, ‘ Deus iudicium tuum 
regi da.” Ipse autem Christus duo luminaria dimisit in terris, luminare maius 
et diurnum, scilicet, Summum Pontificem, luminare minus et nocturnum, scili- 
cet, Romanorum Principem, quibus commisit administrationem et guberna- 
tionem mundi, uni in spiritualibus, et alteri in temporalibus. Tempore primi- 
tivo, quo Dominus per seipsum gubernabat, non fuit opus represaliis, cum per 
Dominum iustitia exhiberetur. Tempore Noe et successorum, in regimine 
populi Iudæorum, non fuit opus represaliis, cum per ministros iustitia exhi- 
beretur, et subditi de populo recognoscerent superiorem cui obtemperabant. 
Tempore præcedente Summorum Pontificum et Romanorum [mperatorum, 
cum omnes subiciebantur et de iure et de facto, non erat opus represaliis, cum 
per principes, iuris ordine servato, iustitiæ complementum exhiberetur. Post- 
quam autem Imperium paulisper cæpit exinaniri, adeo quod sint qui de facto 
nullum recognoscunt superiorem, et per eos iustitia negligitur, idcirco fuit 
opus subsidiario remedio, deficientibus ordinariis, quibus exstantibus, ad illud 
nullatenus recurrendum, ff. De minor., 1. in causæ ; ff. De oper. nov. nunci., I. 
in provinciali. Istud autem remedium extraordinarium ortum habuit ex iure 
gentium. Nam est quædam species belli liciti. Nam licitum est ob tutelam 
corporis sui arma movere, ff, De iustit. et iure, L. w# vim; C. Vnde vi, Li; De 
restitut. spoliat., cap. olim ; et nedum corporis sui privati et individualis, immo 
et mystici. Nam universitas est unum corpus, cuius partes sunt singuli de 
universitate, ff. Ouod cuiuscunque universit., Li; et sic universitati licitum est 
defendere partes sui corporis. Habuit etiam ortum a iure divino, ut legitur 
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xxiii, q. üi, cap. Dominus Noster. Ex prædictis omnibus infertur propter quid 
insurrexerit istud remedium. Nam, finaliter, ut iustitia debitum sortiretur 
effectum, occasionaliter, propter defectum remedii, insurgens a neglectu gu- 
bernantium et regentium populos, et carentia recognitionis superiorum de 
facto, quo tempore fuerit opus hoc extraordinario remedio. Ex quo infertur 
quod etiam hodie raro hoc remedium locum sibi vindicat. Nam, negligente 
judice sæculari, recursus habendus est ad ecclesiasticum, De foro competenti, 
ex tenore, et cap. licet, et cap. ex parte ; Qui filii sint legitimi, per venerabilem ; 
licet etiam de facto male obtemperetur. Quibus sic prædiscussis, restat 
examinandum quæ sint causæ represaliarum, videlicet. 


De causis represaliarum. 


Quæ sit causa productiva ? Quæ formalis? Quæ finalis ? Videndum 
est etiam de quibusdam quæstionibus circa hoc concurrentibus. 


De causa efficiente, sive productiva, represaliarum. 


Ad primum, quæ sit causa productiva, hoc est quærere, quis possit indi- 
cere represalias. Ilic attendendum est quod, ut supra dictum est, nulla lege 
positiva, canonica vel civili, disponitur represalias indici debere. Nam 
utraque lege disponitur modus consequendi effectus iustitiæ. Immo inhibitum 
est occupare rem propriam, €. Vnde vi, L. si quis in tantam ; et 1. exstat, ff. 
Quod met. causa. Immo etiam hæc expresse inhibentur lege civili et canonica, 
ut in Authent., Vt pign. non fiant; et cap. uno, De iniur., Lib. VI. Sed defi- 
cientibus iuris positivi remediis, ad hoc fuit habendus recursus, ut fiat belli 
indictio, ne depereat iustitia. Hæc autem belli indictio spectat ad illum solum 
qui superiorem non habet, ut 1. hosies, ff. De captivis. Nam habens supe- 
riorem auctoritate propria, non potest violare iuris remedia. Ille ergo indi- 
cere potest qui superiorem non habet, et de iure, vel de facto. Expedit etiam 
quod ille contra quem indicuntur non habeat superiorem, vel si habet, negligat 
iustitiam facere. Ex quo quidam inferunt quod potestas civitatis, quæ non 
recognoscit superiorem de facto, non possit indicere, nisi specialiter habeat in 
mandatis, sed haberi debet recursus ad universitatem, apud quam est plenum 
ius, et eius auctoritate indicentur. Istud non credo verum, ubi universitas 
transtulerit omnimodam potestatem in rectorem, nam tunc potest totum quod 
universitas, sicut dicimus in habente generalem cum libera, ut 1. procurator 
qui, ff. De procuratoribus. Secus, si limitatam. Inferunt etiam quodsi Comes, 
Marchio, vel similis, subditus est Principi, quod sine Principis auctoritate 
indici non poterunt, argumentum prædictæ regulæ quam tradidit in cap. olim, 
1, De restit. spoliatorum. Et hæc procedunt loquendo de iure communi. Nam, 
si loquamur secundum dispositionem iurium municipalium, secundum quæ con- 
ceditur facultas indicendi represalias, 1lli indicere poterunt quibus a lege muni- 
cipali conceditur. Et hæc, ut dixi, conceduntur propter urgentem necessitatem, 
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sicut aliquando propter necessitatem concedit ius civile facultatem alicui ius 
sibi dicendi, ff. Quæ in fraudem cred., 1. aif prætor, $ si debitorem ; ff. Quod 
vi aut clam, L. alius, $ bellissime. Ex prædictis inferri potest quo iure petatur 
indictio represaliarum. Nam si vigore statuti concedantur condictiones, ex 
lege hoc petitur, ff. De condict. ex lege, L. una. ‘Si autem loquamur secundum 
dispositionem iuris communis, dicunt quidam quod nec actio nec officium inten- 
tatur. Ratio. Nam solo iure gentium hæc facultas conceditur, quo iure omnia 
expediebantur via regia, ff. De orig. iuris, L. ïi, in principio. Sic dicunt hodie 
requiri manum regiam, secundum statuta divina et jure gentium. Hoc non 
credo verum. Nam licet facultas non sit nisi servetur modus traditus. Nam 
primo debet recurri ad remedia ordinaria, quibus deficientibus, ad hoc recur- 
ritur, et hoc constare debet iudici requisito, ut indicat represalias, et, si lle, 
contra quem petuntur, monitus comparuerit, auditur pro defensus (%), et infra 
dicetur, et sequitur sententia, qua pronuntiatur indicendas, vel non. Quarto 
fuit opus actione vel officio, nam secundum modum petitionis formari debet 
sententia, ut 1. ét fundum, ff. Communi divid. ; et cap. licet Heh, De simonia. 
Confirmatur. Nam licet de iure gentium hæc facultas processerit, tamen de 
iure civili approbata est, ex mente ipsius, licet non verbis expressis. Nam est 
ex mente iuris civilis, immo etiam ex verbis, quod contra rebelles et inobe- 
dientes iuri procedatur manu militari, ut L. qui restituere, ff. De rei vindica- 
tione. Et sic proditum est remedium implorationis offici, ut ad hanc manum 
militarem recurratur, remediis opportunis deficientibus. 


De causa materiali represaliarum. 

Restat examinare causam materialem. De materiali ergo causa est viden- 
dum, de materia in qua, de materia circa quam, de materia contra quam, quæ 
est obiectum, et de materia ex qua. 

Quid sit materia in qua ? 


Materia in qua est persona vel suppositum, cui hæc facultas conceditur. 
Quid sit materia circa quam ? 
Materia circa quam sunt res circa quas facultas hæc conceditur. 


Quid sit maleria contra quam ? 


Materia contra quam, sive obiectum, est suppositum contra quod conce- 
ditur, ut puta civitas, vel alia universitas. 


Quid sit materia ex qua ? 


Materia ex qua est causa ex qua hæc facultas conceditur. 


Redeundo ad examinationem, quæro quibus conceditur hæc facultas re- 
presaliandi. Solutio. Civibus conceditur, propter rationem superius tactam. 


[Cap. cxxv.] 
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Nam cives sunt pars mystici corporis, id est, civitatis, ut 1. i, ff. Quod cuius- 

cunque universitatis. Hinc appellata est civitas, quasi civium unitas, ut nota- ' 
tur in cap. si civitas, De sent. excom., Lib. VI. Et, ut supra deductum est, 

licitum est cuilibet defendere corpus suum, ut 1. wé vim, ff. De iustit. et iure ; 

et L i, C. Vnde vi. Et hoc procedit tam in corpore mystico quam in indi- 

viduali. Hic quæstiones occurrunt. | 5 


k 


(nt fs) Et 2 


An incolis represaliæ concedantur ? | 


Et primo quæritur an incolis concedi debeant. Quidam hic distinguunt, ; 
an incolæ subeant onera, et tunc concedi debeant ; an non subeant, et tunc 
concedi non debeant. Ratio secundi membri. Nam qui non sentit onus, nec 
commodum sentire debet, ut 1. mamifestissimi, $ sed cum in secundam, C. De 
furtis ; regula secundum naturam, ff. De regul. iuris ; et regula qui sentit, Lib. 
VI. Probatur per 1. qui sub pretextu, C. [De episc. et clericis] De collegiatis | 
lib. xi; et [L.i, C.] ff. De collegiis[lib. xii], collegia si que fuerintilhicita. Probatur. 

Nam non habet quis privilegia dignitatis, nisi re ipsa ipsam gesserit, C. De 
consulibus, 1. nemini, lib. xüi ; [C.] ff. De excusat. [tut.], 1. sed ef mailites, 
$ [quoniam] quæsitum ; ff. De testam. mil., 1. pænultima. Hanc opinionem 
non puto veram indistincte, immo puto distinguendum sic. Aut incola non 
subit onera propter eius contumaciam, quia requisitus non vult subire, ut 
tenetur. Naminter civitatem recipientem quem ad incolatum et incolam, tacite 
oritur quidam contractus ultro citroque obligatorius, quo incola tenetur 
subire onera, ff. Ad municip., 1. i, et 1. incola ; et civitas tenetur ad eius pro- 
tectionem, ut I. s/icitas, $ ne potentiores, ff. De offic. præsidis. Et hoc casu, 
si denegat adimplere contractum ex parte sua, nec civitas tenetur ipsum 
defendere, nec ille hoc petere potest, ut 1. Zulianus, $ offerri, ff. De act. empti. 
Aut incola non subit onera, quia super hoc privilegiatus est a civitate, quæ 
hoc onus remittere potuit, ut 1. si quis in conscribendo, €. De pactis ; et De 
episcop. et cleric., vel a Principe. Et tunc incolæ concedi debent, nam privilegia 
concessa in eorum favorem redundare non debent in eorum læsionem, C. De 
legibus, L. quod favore ; regula quod ob gratiam, Lib. VI. Et hæc intelligas de 
privilegiato post assumptionem. 


[Cap. cxxvi.] An civibus non subiectis turisdictionr civitatis, et alias non facientibus 
factiones, sint indicendæ represalie ? 


Secundo quæritur, an civibus non subiectis iurisdictioni civitatis, et alias 
non facientibus factiones, sint indicendæ repræsaliæ. Quidam distinguunt, 
an non sint subeuntes subiecti ex privilegio, ut clerici, ut 1. üi et Authent., 
statuimus, C. De episcop. et cleric. ; an propter dignitatem sæcularem, ut L. ii, 
C. Vbi senat. vel clarissimi ; ff. De vacat. mun., per totum; et talibus sunt 
concedendæ, an non subeant propter contumaciam, et tunc non. Ratio primi, 
ne redundet in eius læsionem quod in favorem inductum est, et quia in civibus 
ex nativitate perficitur obligatio inter ipsum et civitatem, quæ non potest 
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mutari, ff. Ad municip., L. asswmptio. Secus in incola, quia in incola non 
perficitur nisi per receptionem, ut L. i, ff. Ad municipalem. Ratio secundi est 
propter contumaciam suam, ut ff. Ex quibus cau. maior., 1. sed elsi per præ- 
torem, $ sed si dum. 


An civi per conventionem concedantur represaliæ contra civitatem originis ? 


Tertio quæritur, an civi per conventionem concedantur represaliæ con- 
tra civitatem originis ? Apparet quod non, nam ubi ex aliquo facto ius mihi 
quæritur, si illud fiat meum, non obligor, ut 1. sed et si quis, $ et regulariter, 
ff. De usufruct. legato. Sed si fiat iniuria huic civi civitati originis, quæritur 
ius indicendi represalias, ergo contra eam non competit. Confirmatur. Quia 
civitas originis præfertur, ut 1. assumptio, ff. Ad municipalem. Confirmatur. 
Nam civitas originis poterat in subditum suum statuere, antequam efficeretur 
civis alterius per conventionem, nec civitas per conventionem potest conqueri. 
Confirmatur a simili usufructuarii, qui nuntiare potest novum opus omnibus 
præterquam domino, ut 1. i, in fine, ff. De oper. nov. nuntiatione. Confirmatur 
a simili. Nam, habens Publicianam illam, intentat contra omnes præterquam 
contra dominum, ff. De Publiciana, 1. ult. Probat textus in 1. de sure, ff. 
Ad municipalem. Nam de his quæ aguntur inter civem et civitatem solum 
coram iudice illius civitatis agi debet. Confirmatur. Nam remedium extra- 
ordinarium est, ut supra probatum est, extraordinaria autem remedia non 
dantur filio contra patrem, C. Qui et advers. quos, L. finali. Sed maior est 
potestas civitatis in civem quam patris in filium, ff. De iustit. et ture, lAurter 
ff. De captivis, L. postliminium, $ filius; ff. De castrensi peculio. 

In contrarium probatur. Nam si duo habent eundem subditum, uterque 
potest defendere adversus iniuriam quæ ab alio infertur. Nam civitas punit 
patrem offendentem filium, ff. De patri. ®, per totum. Confirmatur. Nam 
si duo habent ius in re, licet unum ius sit debilius alio, tamen habens ius debi- 
lius agit contra habentem ius potentius, si damnificat rem in qua concurrunt 
illa duo iura, ff. Ad leg. Aquil., L. fem Mela, $ fin., et L. si dominus servum, 
eodem titulo. Confirmatur. Nam si duo sunt domini eiusdem servi, si unus 
in eum delinquat, potest per alium coerceri, ff. Ad leg. Aquïil., 1. i. Confirma- 
tur. Nam pro iniuria repellenda licet convocare amicos, ff. De vi et vi armat., 
1. ii, S ewm igitur ; et De homicid., significasti ; De sent. excom., dilecto, Lib. VI. 
Solutio. Quidam dicunt indistincte quod possint indici, et ratio est quia 
facultas indicendi represalias succedit in locum deficientis iurisdictionis. Sed 
si civitas civem offendit, licitum est superiorem adire, ut L. metum, $ animad- 
vertendum, ff. Quod met. causa. Ergo deficiente iurisdictione locus est re- 
presaliis. Probatur per 1. sed si ex dolo, f. De dolo. Confirmatur. Nam 
quælibet potestas censetur legitima potestas, cum quis bene utitur, non autem 
cum spoliat, ut 1. ei qui fundum, $ si tuior, fl. Pro emptore ; fs De-furt,, E 
interdum, $ qui tutelam, et sic dicunt procedere hinc inde allegata. Ego non 
puto hanc conclusionem sic indistincte veram, sed puto distinguendum an 
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iniuria irrogata a civitate originis insurgat ex facto præcedenti conventionem, 
per quam effectus est civis alterius civitatis, an insurgat ex post commisso. 
Primo casu, non possunt concedi represaliæ per civitatem conventionis. Nam 
oportet quod sit pars corporis defendendi, tempore quo iniustitiam patitur. 
Nam ad novam civitatem non transit hoc ius, ff. De servo corrupto, 1. dol, 
$ fin. ; ff. Depositi, L. i, $ si servus ; et 1. quæcunque, ff. De oblig. et actionibus. 
Per quæ infertur quod facto civi per conventionem post iniustitiam factam 
non debent concedi represaliæ. Secundo casu procedit prædicta solutio. 


[Cap. cxxviïi.] An civibus et habitis pro civibus, licet limitate, represalie concedantur ? 

Quarto quæritur, quid de civibus et habitis pro civibus, limitate tamen ? 
Ecce potestas civitatis quoad quid est civis, ut L. cives, C. De incolis. Stipen- 
diarii etiam, ubi merentur stipendium conveniuntur, ut 1. municipes, $ fin., ff. 
Ad municipalem. Scholares etiam quoad quid, ut protegantur a rectoribus 
civitatum, ut in i, De pecunia constituta ff.; et Authent., habita, C. Ne fil. pro 
patre. Numquid talibus represaliæ sunt concedendæ ? Quidam dicunt quod 
pro his, et in his in quibus habentur pro civibus, limitatæ sunt concedendæ 
represaliæ, ut si scholari fiat iniuria in spectantibus ad studium, et militi in 
spectantibus ad militiam, in aliis non, cum in aliis non reputetur de corpore. 


(Cap. exxix] An civibus unius civitatis, qui pacto vel statuto tractantur ut cives alterius 
civitatis, per eandem concedi possint represalie ? 


Quinto quæritur, an, si ex pacto vel statuto cives unius civitatis tractari 
debeant ut cives alterius, ipsis concedi debeant represaliæ per civitatem in qua 
tractari debent ? Solutio. Ponderanda sunt verba pacti et statuti, nam per 
illa verba tractentur ut cives, non efficiuntur cives, ut 1. . . . 6 appellatione, 
ff. De verb. significat. ; et ibi notandum, et ibi per Ilacobum de Arena. Illa 
igitur verba intelliguntur ut tractantur in his quæ de iure communi fieri 
debent, ut 1. ei qui fundum, $ si tutor, ff. Pro emptore. Ita solvunt quidam. 
Hanc conclusionem non credo veram, immo credo ipsis indici debere. Nam 
fateor quod per illa verba non est effectus civis, sed ei debentur quæ debentur 
civi. Nam hoc probant verba a quibus recedi non debet, nec eorum proprio 
significato, ff. Qui et a quibus, 1. prospexit ; ff. De leg., in, L. mon aliter ; et 1. 
1, $ ts qui navem, ff. De exercitoria. Sibi ergo concedantur quæ civi conce- 
duntur, at ill conceduntur represaliæ ut supra deductum est. Ergo. Nec 
obstat quod dicitur quod sibi concedi debent quæ de iure communi competunt, 
nam hoc remedium, servata debita forma, non est a iure communi inhibitum. 


(Cap. exxx.] De materia circa quam. 
Restat videre de materia circa quam conceduntur, hoc est de rebus, et 
hoc est clarum. Nam in rebus mobilibus et immobilibus illorum contra quos 


conceduntur, quæ repertæ fuerint in territorio civitatis concedentis. Sed circa 
hoc quæri potest de pluribus. 
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An contra res eorum qui capr non possunt vigore represaliarum indici 
possint represaliæ ? 


Et primo, an contra res eorum qui capi non possunt vigore represalia- 
rum indici possint represaliæ ? Solutio. Si sint personæ quæ capi non pos- 
sunt, propter inhabilitatem insurgentem ratione ætatis, vel furoris, vel con- 
similium, tunc in eorum res exerceri poterunt represaliæ, ff. De in ius vocando, 
l. satisque ; in Authent., Vt nulli iudicum, $ necessarium. Si autem in per- 
sonas exerceri non possunt, propter quandam prærogativam eis a iure conces- 
sam, ut sunt scholares et ambasciatores, tunc nec etiam contra res eorum quas 
deferunt, necessarias pro studio vel ambasciata, non poterunt exerceri, in aliis 
autem sic, ut ff. De publican., 1. si publicanus. Per hoc infertur solutio alte- 
rius quæstionis tritæ, ambasciator vel scholaris defert secum res aliorum, num- 
quid in eas exerceri poterunt represaliæ ? Dic quod non, si sint eis necessariæ, 
ut equi et similia, ut L. censoria, ff. De verb. significatione ; aliter sic. 


An represaliæ simpliciter indictæ exerceri possint contra bona existentia in 
territorio civitahis contra quam sunt indictæ, ut capiantur et 
reducantur in lerritorium civitatis indicentis ? 


Secundo quæritur, an represaliæ simpliciter indictæ exerceri possint 
contra bona existentia in territorio civitatis contra quam sunt indictæ, ut 
capiantur et reducantur in territorium civitatis indicentis ? Quidam dicunt 
quod non, quia “extra territorium,”” etc., ut 1. exéra territorium, ff. De iuris- 
dictione [omn. iud.]; et 1. cum unus, $ is cuius, ff. De rebus auctor. iudic. 
possidend. ; et cap. üi, De constit., Lib. VI. Præterea ingredi territorium alie- 
num conceditur causa maioris tumultus. Ergo in dubio non videtur conces- 
sum, ut 1. non est singulis, ff. De reg. iuris. Hanc conclusionem non credo 
veram, nam propter defectum iurisdictionis recurritur ad manum regiam, 
deficiente formula ius sollenniter dicendi, et sic ubique hoc fieri potest, quia 
ubique licitum est cuilibet defendere corpus suum, ut 1. ué vim, ff. De iustit. 
et iure ; et L. i, C. Vnde vi. Etiam in simplici et generali concessione verba 
debent operari generaliter, ut proferuntur, ff. De leg. præstan., L. i, $ generali- 
ler; etiam contingeret represalias nihil operari, ut si contra civitatem distan- 
tem, cuius cives nihil haberent, nec cives accederent in civitate indicente. 
Sic ergo intelligantur, ut in omnem eventum aliquid operari possint, ff. De 
legat., primo, 1. s2 quando ; ff. De reb. dub., L. quotiens ; De reg. iur., 1. 
quotiens. 


An, si una civitas inducat represalias contra aliam, potest Rector civitatis 
indicentis, scribendo Rectori civitatis contra quam, exercere 
represalias in res 1b1 situatas ? 
Tertio quæritur, an, si una civitas indicat represalias contra aliam, pos- 


sit Rector civitatis indicentis, scribendo Rectori civitatis contra quam, exer- 
cere represalias in res ibi situatas ? Dicunt quidam quod, licet in executione 
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sententiæ hoc contingat, ut 1. a divo Pio, ff. De re iudicata, $ 1; etl. cum unus, 
$ i, De rebus auct. iudic. poss. ; tamen hoc casu non. Et est ratio. Nam in- 
dictio represaliarum est quoddam particulare bellum, ad quod non potest quis 
compellere alium nisi subditum, ut in Vsibus Feudorum. Hic finitur lex 
Conradi, cap. domino. Sic dicere non credo. Nam supponit quod in execu- 
tione sententiæ possit iudex lator sententiæ compellere iudicem bonorum, 
etiam non subditum, ad exsequendum, quod est falsum, quia par in parem non 
habet imperium, ff. De arbi., 1. nam magistratus ; ff. Ad S. C. Trebellianum, 1. 
ille a quo, $ tempestivum ; De elect., cap. innotuit. Male tamen facit qui non 
exsequitur, adeo quod propter hoc convenietur coram superiore suo, nam donec, 
servata iuris dispositione, iustitia suum consequi potest effectum, non debent 
offendi iuris regulæ. In neutro igitur casu vindicat sibi locum compulsio, sed 
utroque casu honeste faciet exsequendo, quia sicut non deficiente iurisdictione 
requisitus debet exsequi, sic, deficiente iurisdictione, cum recurritur ad repre- 
salias, iuvare debet, licet compelli non possit. In civitatibus autem fœderatis, 
de quibus in 1. non dubito, ff. De captivis, hoc fatentur de plano. 


De materia contra quam. 


[Cap. exxxiii.] 
Restat videre de materia contra quam, quod proprie appellatur subiec- 
tum, circa quod plura quæruntur. 


An represaliæ, indictæ per unam civitatem contra homines allerius civitatis, 
exerceri possint contra incolas illius civitatis ? 


Et primo quæritur, an, si civitas Mediolanensis indixit represalias con- 
tra homines Bononienses, vel de Bononia, represaliæ exerceri possint contra 
incolas civitatis Bononiæ ? Solutio. Ista verba “ Bononienses ” et ‘“ de 
Bononia ” idem important, ff. De excus. tut., L sed reprobari, $ amplius, 
et ibi glossa. Sed ista verba “ homines Bononienses ” respiciunt municipes, 
ut L. i, ff. Ad municipalem; et verbum ‘“ municeps ” est genus ad cives et 
incolas, ut notat C. De incolis, L. cives. Probat textus ff. Ad municipalem, 
L fihi, $ municeps. Ergo, inferendo de primo ad ultimum, sequitur quod, 
ex natura verborum, contra incolas exerceri possint represaliæ. Et hæc vera, 
quando incolæ subeunt onera, ut I. i, Ad municipalem. Secus, si non subeunt. 


[Cap.exiv.] An, eodem themate retento, puta si una civitas indixerit represalias contra 
homines alterius civitatis, exerceri possint contra 
eosdem, alibi morantes ? 


Secundo quæritur, retento eodem themate, ut puta si civitas Mediolanen- 
sis indixerit represalias contra homines de Bononia sive Bononienses, an exer- 
ceri possint contra Bononienses alibi morantes. Quidam dicunt quod sic, quia 
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origo non mutatur, ut L. asswmptio, ff. Ad municipalem. Alii distinguunt, an 
indicantur contra homines de provincia, et tunc non exercentur contra alibi 
morantes, quia non censentur de provincia, ut 1. provinciales, ff. De verbor. 
signific. ; aut contra homines de una civitate, et tunc procedit prima opinio. 
Tertii distinguunt an alibi morentur, tamen intra eandem provinciam, et tunc 
contra illos exerceri possunt, aut in alia provincia, et tunc secus, per ea quæ 
notat glossa in 1. in adoptionem, C. De adoptionibus. Quarti dicunt quod, 
secundum propriam significationem vocabuli ‘“ alibi morantes,” censentur 
Bononienses, sed secundum communem usum loquendi secus, et communis 
usus loquendi prævalet, ff, De legat., iii, 1. hbrorum, $ quod tamen Cassius : et 
sic contra istos non poterunt exerceri. Alii dicunt quod contra Bononienses alibi 
morantes, onera tamen subeuntes Bononiæ, poterunt exerceri. Si autem non 
subeant, secus, 1. i, ff. Ad municipalem ; et 1. ® si duas, $ sed et reprobari, $ 
amplius, ff. De excusationibus ; et L. cum scimus, in fine, C. De agric. et censitis. 


An represaliæ exerceri possint contra cives vel incolas alicuius civitalis, onera 
eiusdem subeuntes, qui etiam sunt cives alterius civitatis ? 


Tertio quæritur, an possint exerceri represaliæ contra cives vel incolas 
Bononienses, onera subeuntes Bononiæ, qui etiam sunt cives Mediolani. Vide- 
tur quod possint contra eos exerceri. Nam si potest civitas indicere contra 
non subditum, multo fortius contra subditum. Confirmatur. Nam proprie- 
tarius potest petere ut usufructuario denegetur ius utendi propter contuma- 
ciam suam, et econtra, ut 1. si proprietarius, et 1. hoc amplius, $ si cum, et $ 
sequenti, ff. De damno infecto. A simili ergo hic, in duabus civitatibus in 
eundem civem ius prætendentibus. In contrarium tenent indistincte. Ratio. 
Nam hoc ius succedit in locum deficientis iurisdictionis. Sed civitas in civem 
suum bene potest iurisdictionem exercere, ergo non subicietur represalis, ut 1. 
ï, $ tique , ff. Si quis test. lib. esse iussus. Præterea civitas tenetur defen- 
dere civem suum, ergo represaliæ indictæ non artabunt eum, ut 1. vindican- 
tem, ff. De evictionibus. Præterea, si quis Mediolanensis artaretur, tunc civi- 
tas sic concedens videretur contra seipsam, contra id quod habetur, ff. De 
iur. fisci, L. in fraudem, $ neque. Hanc conclusionem non credo veram indi- 
stincte. Immo si de facto non possit artare civitas civem suum, etiam civem 
civitatis contra quam indicuntur represaliæ, optime contra eum exercebuntur 
represaliæ, nam propter defectum iurisdictionis indicuntur, ut supra pluries 
tactum est. Sed de iure non debet iurisdictio deficere, cum de iure omnes 
subiciantur Principi, ff. Ad leg. Rhod. de iact., L. deprecatio; ix, q. iii, cap. 
cuncia per mundum, et cap. per principalem. Sed de facto deficit, quia de 
facto non recognoscunt. Sicut igitur de facto deficere potest cum non subditus 
iniuriatur, sic et dé iure subditus de facto resistere potest, et sic recurri potest 
ad remedium extraordinarium. Fateor tamen quod subditum non artabunt, 
donec specialiter contra subditum processum fuerit iuris ordine servato, nec 
processus sortiri possit effectum propter facti rebellionem. 
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An contra [milites] mulieres ® exerceri possint represalie ? - 


Quarto quæritur, an in [milites] mulieres® Bononienses exerceri pos- 
sint? Apparet quod sic, nam in eis habet locum postliminium, ut 1. 1€ De 
[captivis] postliminio reversis. Contrarium est verum, nam in persona capi 
non possunt, C. De offic. eius qui vicem alic. iud. obtinet, Authent., sed hodie ; 
et C. De execut. rei iudicatæ, Authent., sed novo iure. Et illa facultas, concessa 
a iure gentium, debet intelligi civiliter, ff. De servit., 1. st cui. 


[Cap. exxxvi.] 


An contra clericos et alios, etiam clericos coniugatos, exerceri 
possint represaliæ ? 


[Cap. cxxxvii.] 


Quinto quæritur, an contra clericos Bononienses possint exerceri ? Tex- 
tus est quod non, in cap. uno, De iniur., Lib. VI. Quid de clericis coniugatis ? 
De his dicendum est, ut cap. uno, Deiniur., Lib. VI. 


An Episcopo, negligente facere iustitiam de clericis suis, cum haberi non 
potest ad superiorem recursus, quia Episcopus est schismaticus, 
possint indici represaliæ contra clericos eosdem 
per iudicem sæcularem ? 


Sexto quæritur, an, si Episcopus negligat facere iustitiam de clericis 
suis, nec haberi potest recursus ad superiorem, quia Episcopus est schismati- 
cus, an possint contra clericos indici represaliæ per iudicem sæcularem ? Qui- 
dam in hoc dubitant. Nec est dubitandum, quia laicis nulla concessa est pote- 
stas contra clericum, qualitercunque delinquentem, ut cap. contingit, et cap. 
in audientia, De sent. excom. ; et cap. s2 udex laicus, eod. tit., Lib. VI. Pote- 
runt ergo coerceri per superiorem suum, et poterit haberi recursus ad iudicem 
sæcularem per viam invocationis, ut cap. i, De offic. iud. ord.; xxiii, q. v, 
regum, et cap. administratores, et cap. principes. 


[Cap. exxxvi.] An contra Bononienses, vel alios studentes Bononiæ, euntes Paduam pro 
studio, exerceri possint represalie ? 


Septimo quæritur, an contra Bononienses euntes Paduam pro studio pos- 
sint exerceri, vel etiam studentes Bononiæ ? Textus est quod non, in Authent., 
habita, C., Ne fil. pro patre; et hoc vindicat sibi locum, si studeant iura in 
locis privilegiatis, privilegio studii, secus autem si in aliis studeant iura, ut in 
proœæmio, f.®, $ hæc autem tria. In aliis autem facultatibus .ubique doceri 
potest, ut 1. s7 duas, $ cum autem ®, ff. De excusationibus. Et quod dictum est 
de scholaribus, idem dicas de scriptoribus, et de bedellis et accedentibus causa 
scholarium. Arguit 1. i, ff. De milit. testam. militis ; et 1. una, De bon. poss. 
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ex testam. militis. Idem de patre et aliis agnatis qui irent ad videndum filium 
et agnatum in studio, ff. De iudiciis, 1. ni, $ tem, in glossa super verbo 
Pwrnerit 


An contra ambasciatores indici possint represahiæ ?. 


Octavo quæritur, an contra Bononienses ambasciatores possint exerceri ? 
Solutio. Non poterunt, ut I. fin., De legation. ; ff. De iudic., L. à, $ legatis, 
et nota C. De iurisd. omn. iud. et de foro competenti, cap. finali. 


An contra euntes ad nundinas, ad Sanctum Tacobum, vel alias ad alium locum 
indulgentiæ. Item an contra navigantes, et an contra illos qui 
in ius vocari non possunt, et multis aliis casibus, 
exerceri possint represaliæ ? . 


Nono quæritur, an contra Bononienses euntes ad nundinas possint exer- 
ceri? Textus est in 1. una, C. De nundinis, quod non. An contra Bono- 
nienses euntes ad Sanctum Iacobum, vel aliam peregrinationem, possint exer- 
ceri ? Respondeo, non, ut De cleri. peregri., per totum; et cap. si quis Romi- 
petas, xxiv, q. üi ; C. Communia de success., Authent., ommnes ; ibi libere. Idem 
de euntibus ad locum indulgentiæ, propter tenendum hospitium, vel aliquid 
simile, in servitium accedentium pro indulgentia. An contra Bononiam navi- 
gantes, qui vi ventorum deferuntur ad civitatem indicentem, exerceri pote- 
runt ? Respondeo, non, per Authent., navigia, C. De furtis. Ad idem, C. 
De naufragiis, Li, [ib. xi]l. An etiam contra illos qui in ius vocari non possunt 
poterunt exerceri, qui enumerantur in L. üi, ff. De in ius vocando ? Respondeo, 
non. Ratio. Nam si forent condemnati, non possent capi, multo minus pro 
delicto vel debito alterius, hoc fieri poterit. Ex quo infertur quod, si Bono- 
niensis eligeretur in potestatem Mediolani, ibi non posset detineri vigore re- 
presaliarum. Idem si Bononiensis iret ad civitatem Mediolani propter funus 
consanguinei. Idem in similibus casibus, qui enumerantur in dicta leg. ïi, ff. 


De in ius vocando. 


An contra Bononiensem potestatem, Mediolant 1b1 imustitiam facientem, 
possint concedi represalie ? 


Decimo quæritur, an contra Bononiensem potestatem, Mediolani ibi 
iniustitiam facientem, possint concedi represaliæ ? [acobus de Belvisio, in 
Authent., Vt non fiant pignor., tenet quod sic, per 1. i, ff. Quod quisque 
juris. Ali distinguunt, an fecerit talem iniustitiam pro qua conveniri non 
possit officio durante, vel sit talis qui conveniri non possit, ut 1. pars 
literarum, ff. De iudic.; et 1. nec magistratus, ff. De ïiniuriis; et tunc 
non possunt indici. Finito autem officio, poterunt indici, prius requisito 
syndicatore, nec debet requiri iudex civitatis suæ, quia ibi non debet con- 


[Cap. exxxix.] 
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veniri ratione talis commissi, C. Vbi de ratiociniis agi oportet, Il. i et LE et 
C. Vt omnes tam civil. quam militares, L. i; et in Authent., Vt iudi. sine | 
quoque suff., $ mecessitatem. Si autem tales sint qui conveniri possunt, tunc Ê 
poterunt indici. Hanc solutionem non puto veram in hoc secundo membro, 

nam represaliæ indicuntur in defectum iurisdictionis deficientis. Si ergo É 
durante officio conveniri possunt, et in loco commissi, ut in 1. ï, C. Vbi de 
ratiociniis ; et Vt omnes tam civil. quam militares, L.i; ad quid est opus repre- 
saliis ? Nec puto veram.in primo membro, ubi dicitur quod finito officio pos- 
sunt indici, nam finito officio possunt conveniri, et iuris forma servari. Ergo 
non est opus hoc remedio. Fateor tamen quod utroque casu, ubi per viam 
iuris non posset arceri, recurrendum esset ad represalias, et hoc casu non est 
requirendus iudex civitatis propriæ, quia super hoc non_-potest ius facere per 
iura superius allegata. 


[Cap. exlii.] An contra officiales potestatis, vel rectoris, iniustitiam facientis, indici 
possint represaliæ ? 


Vndecimo quæritur, an contra officiales potestatis, vel rectoris, iniusti- 
tiam facientis, possint indici represaliæ ? Iacobus de Belvisio tenet quod sic. 
Alii dicunt hoc verum, ubi officiales expresse iuraverunt ® rectorem ad facien- 
dam iniustitiam, ut C. De advoc. diver. iud., L. per hanc; C. De excus. milit., 
1. pæn., lib. x®. Si autem officiales expresse contradixerunt, non possunt 
contra tales indici, 1. quoniam, C. De appellationibus. Si autem officiales nec 
consentiunt nec contradicunt, quia absentes vel ignorantes, tunc etiam non 
possunt, ut L. ï, in princ., ff. De magistr. conveniendis. Si autem sint præ- 
sentes, nec consentiant nec contradicant, tunc si sint officiales deputati ad 
merum officium, qui non vocantur ad consilia, ut sunt notarii et socii et taber- 
narii, tunc etiam contra tales non poterunt indici, ff. De magistr. conveniendis, 
L' 1 Et ratio. Quia non possunt resistere, ut C. Vt omnes tam civil. quam 


militares, L. i, $ oficium. Si autem sint officiales assumpti ad consulendum, 
contra illos poterunt indici. 


[Cap. exliii.] An contra Consules, Priores, civitalis, tustitiam facere denegantes, indici 
possint represalie ? 


Duodecimo quæritur, an contra Priores, Consules, civitatis, denegantes 
facere iustitiam, possint indici ? Iacobus de Belvisio dicit quod sic. Ali 
dicunt hoc verum contra præsentes, secus tamen contra absentes, quia contra 


eos, ut Consules, indici non poterunt, ut 1. ïi, in princip., ff. De magistr. 
conveniendis. 


(Cap.exiv] An contra singulares personas, penitus innocentes, propter delictum domini, 
vel alterius privahr, de quo iustitia non fit, indicr possint represalie ? 


Tertiodecimo quæritur, an contra singulares personas possint indici, quæ 
sint penitus innocentes, propter delictum domini, vel alterius privati, de quo 
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non fit iustitia ? Iacobus de Belvisio dicit quod non, quia non debet quis gra- 
vari pro delicto alterius, Regula non debet, De reg. iuris., Lib. VI. Alii contra, 
per cap. dominus, xxïii, q. ii. Nam sententia interdicti puniuntur singuli, etiam 
innocentes, ut cap. si sententia, De sent. excom., Lib. VI. Etiam in bello iusto 
capiuntur innocentes, sed représaliæ sunt quoddam bellum particulare, etiam 
licet captus sit innocens, tamen civitas habet ius in eum, et hoc videtur servari. 


An contra homines subditos, quoad quid, uni civitati, non autem plene, possint 
indici represahie ? 


Quartodecimo quæritur, an contra homines subditos, quoad quid, civi- 
tati Bononiæ, non autem plene, indici possint represaliæ ? Solutio. Si sint 
civitates vel universitates simpliciter suppositæ civitati Bononiæ, sed ex pacto 
habent aliquas exceptiones vel iurisdictiones, contra istas indici non poterunt, 
quia non sunt subditæ quæ sunt liberæ, sed quoad quædam se subiecerunt. Et 
contra istas, propter delictum domini habentis eas subiectas, non indicentur 
represaliæ, quia sunt liberæ, ut 1. non dubito, ff. De captivis; sed propter 
delictum dictarum civitatum, indici poterunt represaliæ, sicut et bellum licitum 
fieri poterit. 


An contra certum genus hominum, facere tustitiam denegantium, 1ndici 
possint represalie ? 


Quintodecimo quæritur, an contra certum genus hominum, iustitiam fa- 
cere denegantium, represaliæ possint indici ? et dicendum quod sic, servata 
forma. 


De materia ex qua. 


Restat videre de causa materiali ex qua insurgunt represaliæ. Et est 
defectus iurisdictionis. Nam primo debet requiri iudex, qui si negligat, nec 
haberi potest recursus ad superiorem, tunc concedi possunt. Sed circa hoc 
quæri potest de pluribus. 


An requiri debeat iudex ut iustitiam faciat, antequam represaliæ concedantur ? 


Et primo quæritur, quis debeat requirere iudicem ut iustitiam faciat ? 
Solutio. Pars iniuriam passa, et iudice negligente, debet adire Rectorem 
civitatis propriæ, et facere fidem de requisitione et neglectu, et petere ut 
iterato requirat ut iustitiam faciat, et tunc, eo negligente, poterunt indici. 
Quod autem requiratur partis requisitio probatur in Authent., Vt difier. 
iudices, in princip., coll. it. 


[Cap. cxlv.] 


[Cap. exlvi.] 


[Cap. exlvii.] 


[Cap. exlvüi.] 
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Cap. exiix.] An fudex iniuriam passi, qui non audet litigare in civitate iniuriam inferentrs, 


[Cap. el.] 


[Cap. cli.] 


[Cap. clii.] 


possit scribere, ut in alios iurisdictionem prorogel, vel arbitros eligat ? 


Secundo quæritur, an, si pars dubitaret litigare in civitate iniuriam in- 
ferentis, propter eius potentiam, an iudex suus possit scribere ut in alios pro- 
roget iurisdictionem, vel eligat arbitros iure civili pro certis personis, utpote 
miserabilibus ? Hoc clarum quod sic, ut L. i, in fine, C. Quando Imperator 
inter pup. vel viduas. lJure canonico hodie latius permissum est per cap. 
statutum, $ cum vero, De rescriptis, Lib. VI, quoad articulum impetrationis. 


Quis iudex requiri debeat ut iustitiam faciat ? 


Tertio quæritur, quis iudex requiri debeat ut iustitiam faciat ? Solutio. 
Primo debet requiri iudex civitatis iniurantis, et tunc, si negligit iustitiam 
facere, adibit proximum superiorem, quo deficiente, adibit Principem, in 
Authent., Vt differ. iudic., in principio. Quibus omnibus deficientibus indi- 
centur represaliæ per civitatem propriam, quæ succedit in locum deficientis 
iurisdictionis. Si autem non negligit, sed iniustitiam facit, pronuntiando 
inique, tunc si civitas habeat iudicem appellationis deputatum ad ipsum, per 
appellationem adibitur, et si non habeat, indicentur represaliæ. Nam est 
quid imputari civitati quæ non deputavit iudicem appellationis. Sin autem 
duo iudices appellationum iniustitiam fecerint, tunc videtur pars destituta 
omni subsidio, cum non liceat tertio appellari, nec videntur posse indici repre- 
saliæ, cum non defecerit iurisdictio. Sed dici potest quod, si ob gratiam partis 
inique pronuntiaverunt, tunc peti poterit restitutio, ut 1. præfecti prælorio, ff. 
De minoribus. Si autem ob gratiam illorum qui regunt, tunc parti tenerentur 
ad interesse, ut C. Ne liceat potent., L. i; et De his qui potent., Li; et sic ad 
interesse tenentur actione in factum, ff. Pro socio, 1. nec quidquam. Si autem 
inique lata sit ex solo iudicis motu, tunc est destituta omni subsidio, ut supra 
deductum est. 


Qualis inustitra requiratur, ut represaliæ concedantur ? 


Quarto quæritur, qualis iniustitia requiritur ut represaliæ indicantur ? 
Solutio. Pro modico non indicuntur, cum hoc sit remedium extraordinarium, 
quod non datur pro modico, ut 1. scio, ff. De in integr. restit.; et L. si olewm, 
fl. De dolo. Requiritur etiam quod totaliter sit ius læsum. Secus, si partiali- 
ter, ut 1. quotiens, C. De preci. Imperat. offerendis. Nam totaliter iustitiam 
non facit, C. De servis fugit., 1. mancipia; et 1. iv, $ in eum, ff. De damn. 
infecto. 


Quando dicatur non posse haberi copia superioris, ut sit locus represaliis ? 


Quinto quæritur, quando dicatur non posse haberi copia superioris, ut 
sit locus indictioni represaliarum ? Solutio. Vbi non potest haberi de iure, 
nec de facto, tunc est opus represaliis, ut cap. dominus, xx, q. ü; et 1. nullus, 
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C. De Iudæiïis. Si autem de iure haberi potest, non tamen de facto, quia non 
obediunt, tunc idem. Si autem haberi potest de facto, non de iure, ut quia 
tyrannus occupavit, tunc dic ut notat Innocentius in cap. ml, De electione. 
Si autem haberi potest de iure, sed difficile est haberi de facto, utpote Impera- 
tor cum sit valde distans, et pars est pauperrima, tunc etiam locus est repre- 
saliis, ff. De pig. act., 1. si servos ; ff. De divers. [et] temp. præscriptionibus. 


De causa formali. 


Restat videre de causa formali, et hæc est duplex, nam est forma indi- 
cendarum, et est forma exercendarum. Forma autem indicendarum implicat 
formam defensionis illius contra quem indicuntur, et circa hoc etiam de pluri- 
bus quæritur. 


Quo ture represaliæe concedantur ? 


Et primo quæritur, quo iure concedantur. Hic dicunt aliqui quod con- 
cedantur per illos qui non recognoscunt superiorem. Ab ilis hoc peti non 
debet iure actionis, nec per officium, sed debet requiri manus regia, per quam 
omnia expediebantur, ut 1. ïi, ff. De orig. iuris. Solum enim illud requiritur 
quod ius gentium requirebat, scilicet, quod causa propter quam conceduntur 
sit vera, salvis tamen defensionibus illi contra quem, cum hoc sit iuris naturalis, 
ut in Clem., pastoralis, $ ceterum, De re iudicata ; et habenti represalias suf- 
ficit ostendere concessionem sine alio processu. Et recte præsumuntur cetera 
agitata, nam instar est sacrilegii disputare de iudicio Principis, ut 1. disputare 
[sacrilegüi], C. De crimine sacrilegii. Et hæc vera in territorio concedentis, 
verum quia gens contra quam conceduntur uti posset eodem iure, per titulum 
Quod quisqueiuris. Et finaliter ex pacto de hoc deberet © cognoscere, ut puta 
arbitri, vel ali. Incumberet onus probandi illi cui sunt concessæ servata fore 
ea quæ iure gentium requiruntur. Ideo tutius est quod fiat processus, et in 
scriptis redigatur. Et hoc tenet Archidiaconus in cap. unico, De iniuriis, Lib. 
VI. Nam tenet quod præcedere debet monitio et sententia super neglectu, et 
ita sentit Guido, Concordensis episcopus. Si autem represaliæ petuntur ab 
illis quibus hoc concessum est a statutis, tunc si statutum tradit ordinem, ille 
debet servari. Si autem nullum tradit ordinem, tunc, quia facultas conce- 
dendi represalias procedit a iure civili, cum statuta sint ius civile, ut 1. omnes 
populi, ff. De iustit. et iure; tunc debet implorari officium officialis, libellus 
porrigi, pars citari, et procedi ut disponunt jura, 


Quis comparere possit ad impediendum ne represaliæ indicantur ? 
Secundo quæritur, quis comparere possit ad impediendum ne indicantur ? 
Solutio. Quilibet cuius interest, De testib., cap. veniens ; De re fudi., cap. cum 
super. Interest autem populi contra quem indicuntur, sic ut, habens manda- 


[Cap. clii.] 


[Cap. cliv.] 


170 DE IVRE BELLI 


tum, admittetur, et quilibet de populo sine mandato admittetur, quia cuiuslibet 
interest, ff. De novi oper. nunt., 1. in provinciali, $ fin. Admittentur etiam 
illi qui sunt de populo indicentis, quia interest ne iniuste indicantur, ne eodem 
iure utantur contra eos, ff. Quod quisque iuris, in rubro, et per totum nigrum. 


(Cap. clv.] Que defense competunt illi contra quem indicuntur ? 


Tertio quæritur, quæ defensæ competunt illi contra quem petuntur ? 
Solutio. Competit exceptio, quod petens non habet ius petendi, vel ratione 
personæ, vel iuris incompetentis, vel quod paratus est emendare, ut cap. Domi- 
nus Noster, xxïii, q. üi. An possit pacto renuntiari huic iuri? Ecce eligitur 
Rector civitatis Bononiæ qui iurat non petere represalias contra civitatem, 
numquid obstabit exceptio renuntiationis ? Solutio. Si passus est iniuriam 
propter iniquam condemnationem, tunc, quasi in modum appellationis, recur- 
ritur ad iudicem proprium, in locum deficientis iurisdictionis, sed sic renun- 
tiari potest appellationi, ut 1. ult., C. De temp. appellationum. Si autem 
passus sit iniuriam, tunc pactum nullum operatur effectum, quia remitteretur 
dolus futurus, ut 1. si unus, $ illud, ff. De pactis; et 1. convenire, ff. De pact. 
dotalibus. 


(Cap. elvi.] Qualiter constabit de iniushtia facta, vel ea denegata ? 


Quarto quæritur, qualiter constabit de iniustitia facta, vel ea denegata ? 
Solutio. Per acta primi iudicis, vel per testes, et requiri potest primus iudex, 
ut faciat copiam actorum, et si non faciat, hoc est iniustitiam facere, ut L. 1, 
C. Vt lite pendente. 


(Cap.eWü] À, si aliqua capiantur vigore represaliarum, detineri. valeant, ut ex primo 
decreto, an secundo ? 


Quinto quæritur, an, si aliqua capiantur vigore represaliarum, detineri 
valeant ut ex primo decreto, an ex secundo. Solutio. Si indictæ sunt repre- 
saliæ, parte citata et comparente, et lata fuerit super hoc sententia, tunc ea 
detinentur ex causa iudicati, ut ff. De re iudic., 1. a divo Pio. Si autem non 
compareat, tunc primo dabitur licentia, ut capiat ex primo decreto, ut affectus 
tædio veniat, et si contumax perseveraverit, tunc dabitur licentia detinendi ex 
secundo decreto. 


[Cap. clviii.] De forma exercendi represalias. 


Restat videre de forma exercendi represalias indictas, et circa hoc quæ- 
ritur de pluribus. 


DE PERSONIS ET REBVS CAPTIS I7I 


An liceat illi cui sunt concessæ represaliæ, auctoritate propria, vel per 
ministros concedentis, capere homines contra quos indicuntur ? 


Et primo quæritur, an liceat illi cui sunt concessæ represaliæ auctoritate 
propria, vel per ministros capere homines contra quos indicuntur? Solutio. 
Tacobus de Belvisio tenet quod non licet auctoritate propria capere personas 
nec res, sed iudiciaria, ut 1. males, ff. De re iudicata. Supplent quidam hoc 
verum, si potest haberi copia iudicis, alias auctoritate propria licebit, ff. Quæ 
in fraud. cred., 1. ait prætor, $ si debitorem ; C. De decur., 1. general. Et 
hoc puto verum. Ponderari tamen debet modus facultatis concessæ, et ille 
servandus, De rescriptis, cum dilecta ; et 1. diligenter, ff. Mandati. 


An personas et res captas teneatur capiens præsentare iudici, vel sibi retinere ? 


Secundo quæritur, an personas captas et res teneatur capiens præsentare 
iudici, an possit retinere sibi ? Solutio. Iacobus de Belvisio tenet quod tene- 
tur præsentare iudici, per 1 non est singulis, ff. De regul. iuris; ne fiant 
illicitæ exactiones, ut L. s//icitas, ff. De offic. præsidis. Ali dicunt hoc pro- 
cedere in personis captis, quæ debent ad iudicem duci, ut 1. generali, C. De 
decur. ; et coll. x®, De pace iuramento firmata. Res autem capientur ex 
causa iudicati, vel ex primo vel ex secundo decreto, ut supra tactum est, et 
remanebunt penes capientem, ut 1. is cuius, $ qui legatorum, ff. Vt in poss. 
legatorum. Et pro hoc non est plus necesse ire ad iudicem, nam sufficit prima 
concessio. In his omnibus puto ponderandam formam concessionis. 


An res capte vigore represaliarum vendantur, et qualiter, vel in solutum 
accipiantur, vel æstimentur ? 


Tertio quæritur, an et qualiter res captæ vigore represaliarum vendan- 
tur, vel in solutum accipiantur, vel æstimentur? Solutio. Dicunt quidam 
quod iudicis auctoritate venduntur, ut 1. miles, $ 1, ff. De re iudicata. Æsti- 
matio fiet per iudicem, ut 1. üi, C. De iure dot.; impetrandum, et in computa- 
tione fiet deductio impensarum, ff. Ad leg. Falc., L. 5 quantitate; et 1. sci- 
mus, $ in computatione, C. De ïure deliberandi. Et in his etiam puto atten- 
dendam formam concessionis, ut supra. 


An diebus feriatrs indictæ represaliæ exercerr possint ? 

Quarto quæritur, an diebus feriatis indictæ represaliæ exerceri possint ? 
Solutio. In diebus feriatis propter hominum necessitatem, exerceri possunt, 
sicut executiones sententiarum, ut c. ult., De iudiciis. Si autem sunt feriati ob 
reverentiam Dei, tunc dicunt aliqui hoc fieri posse in casu, ne contingat depe- 

[r4] 


[Cap. clix.] 


[Cap. cix.] 


[Cap. clxi.] 
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rire totam concessionem, ut puta si illi contra quos conceduntur sint ©, et non 
veniant nisi diebus feriatis. Allegant L. i et 1. ïi, ff. De fer.; et 1. ii, C. eod. 
titulo. Alias non, per 1. dies, C. De feriis Hanc conclusionem non credo 
veram in hoc secundo membro. Nam capta occasione represaliarum capiun- 
tur aut ex primo, aut ex secundo, decreto, aut causa iudicati, ut supra deduc- 
tum est. Et hæc omnia inhibentur tempore sic feriato, ut 1. dies, statim alle- 
gata. Etiam lex ponit specialiter, in feriis inductis propter hominum neces- 
sitatem, ut in casibus illis procedi possit illis diebus, ut IL. i et ii, ff. De feriis. 
In feriis autem inductis propter reverentiam Dei, nihil excipitur, ergo standum 
regulæ. 


[Cap. clxii.] Si quis se, vel res captas, vigore represaliarum velit defendere, qualis 
cogmitio adhibeatur ? 


Quinto quæritur, si quis vult se defendere, vel res captas, vigore repre- 
saliarum, qualis cognitio adhibeatur? Solutio. Dicunt quidam quod, si facta 
est plena executio, ut quia res venditæ vel in solutum datæ, tunc est opus ordi- 
naria cognitione, nec audietur officium implorans, ut 1. & divo Pio, $ si post 
addictum, ff. De re iudicata. Si autem non sit executio plene facta, sed pendet, 
tunc potest officium iudicis implorare, per quod fiet editio actorum, vigore 
quorum indictæ sunt represaliæ, et poterit opponere defectum iuris illius cui 
sunt concessæ, et inhabilitatem personæ, et alia, de quibus supra tactum est. 
Allégant L ü, C: De’eédendo: ‘et lu, C.=Vt lite pendénté "set men 
edendo. Et fiet super hoc summaria cognitio. Hanc conclusionem non credo 
veram in hoc secundo membro. Nam si sint indictæ represaliæ, parte citata, 
et comparente, et in iudicio persistente, tunc clarum quod dicta conclusio non 
procedit, quia illæ exceptiones veniebant proponendæ a principio, nec opponi 
possunt post sententiam, ut 1. peremptorias, C. Sent. rescindi non posse ; et 1. 
si quidem, €. De except. ; et cap. pastoralis, eod. tit., Extra. Si autem indictæ 
sunt, parte per contumaciam absente, ex primo vel secundo decreto, ut lapsus 
anni in reali, tunc idem, quia non audietur nisi per viam ordinariam, ut 1. si 
Jfinita, $ si plures, ff. De damn. infecto; et 1. consentaneum, €. Quomodo et 
quando iudex, et ibi nota; et cap. contingit, De dolo et contumacia. In primo 
autem decreto procedere posset. 


[Cap. clxiïi.] De remediis exacti. 


Huic membro adiungitur de remediis exacti. Et circa hoc de pluribus 
quæritur. 


An exacto competat regressus contra illum propter cuius debitum vel 
delictum exactus est ? 


Et primo quæritur, an exacto competat regressus contra illum propter 
cuius delictum vel debitum? Iacobus de Arena tenet in 1. ïï, ff. De verb. 
oblig., quod ei succurritur contra illum propter cuius indictæ sunt represaliæ, 


DE IVRE COMMVNI NON PERMISSIS 173 


D 


per 1. nam et Servius, De neg. gest.; ff. Nautæ caup. stabul., 1. Zicet, $ fin. ; 
ff. De his qui deiec. vel effus., L si vero, $ cum autem. Ali dicunt contra, 
per glossam I. si quis dolo, $ i, ff. De reg. iuris. Nam iste non est exactus 
propter illum privatum, immo propter iudicem, qui iustitiam denegavit, vel 
iniustitiam fecit. Dicunt ergo quod aut est exactus iudex quia fecit iniustitiam, 
et tunc iudici non succurritur, ut dicta 1. si quis dolo, aut est exactus iudex, quia 
neglexit iustitiam, et tunc succurritur contra illum de quo requirebatur iustitia, 
ut C. De exact. trib., 1. missi, in fine lib. x. Aut exactus est tertius de populo, 
et tunc procedit opinio Iacobi, ut L. cet, in fine, ff. Nautæ caup. stabul., etc. 


An exacto succurratur contra Rectorem, sicut contra debitorem principalem ? 


Secundo subsequenter quæritur, an exacto succurratur contra Rectorem, 
sicut contra debitorem principalem, ut supra dictum est? Solutio. Primo 
conveniendus est debitor principalis, et si non est solvendo, tunc Rector, cum 
ipse etiam debitor fiat, iustitiam denegando. Quod hic ordo sit servandus 
probatur ff. De magistr. conven., L. i, in princip.; et C. De conven. fisci debi- 
toribus, 1. guoniam. Vltimo pervenitur ad officiales, qui, cum possent com- 
pellere Rectorem ad iustitiam, neglexerunt, ff. De tut. et rati. distrahendis, 1. 
1, $ Aunc tractemus. 


An captus vigore represaliarum possit auctoritate propria homines illius 

civitahis capere in qua fuit captus ? 

Tertio quæritur, an captus vigore represaliarum possit auctoritate pro- 
pria homines illius civitatis capere in qua captus fuit. Et videtur quod sic, per 
totum titulum, ff. Quod quisque iuris. Contrarium est verum, nam titulus, 
Quod quisque iuris, vindicat sibi locum in iuris executione, ut si una civitas 
indixit represalias iniuste contra aliam, hoc idem licet alii contra primam. 
Non autem loquitur in executione facti, ut, si spoliavi te, liceat tibi spoliare 
me, quia sic permitteretur vindicta. Contra id, ff. Ad leg. Aquil., L. scien- 
ham, $ qui cum alter. Recurrat ergo ad civitatem suam, et petat represalias 
contra 1llam civitatem in qua captus fuit. 


An per slatuta represaliæ concedi possint, in casibus alias iure communi 
non permissis ? 


Quarto quæritur, an per statuta represaliæ concedi possint, in casibus 
alias non permissis iure communi? Solutio. Civitas contra terras plene 
subditas concedere potest, etiam in casibus non permissis lege communi, sed in 
terras liberas, vel etiam confæœderatas, de quibus loquitur, L #on dubito, ff. 
De captivis, non potest. Ratio. Nam in concessione represaliarum, vertitur 
in causæ cognitione de iniustitia facta, vel iustitia denegata, et in hoc una 


[Cap. clxiv.] 


[Cap. clxv.] 


[Cap. clxvi.] 
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civitas non potest statuere contra aliam, quia “ par in parem,” etc. Secundo 
vertitur, an haberi possit copia superioris denegantis iustitiam facere. Et de 
hoc nihil potest una civitas contra aliam statuere. Nam non posset statuere 
quod indicantur represaliæ, non requisito superiore denegantis iustitiam. 
Nam hoc esset tollere iurisdictionem superioris, De iureiurando, venientes. 
Tertio requiritur auctoritas superioris indicentis, et ipsa non recognoscens supe- 
riorem est illa cuius auctoritas requiritur, et de hoc statuere potest civitas quod 
ea non requisita, et quod unus pro debito alterius capiatur, C. De omni agro 
deserto, 1. i, lib. xi; sicut statuitur in casibus quod uxor pro debito viri te- 
neatur, C. In quibus [modis] causis pign. contrahitur, 1. satis; et filius pro 
patre, ut C. De primipilo, L. fin., Hb. xui. 


An statutum civitatis, quo cavetur quod filius teneatur pro patre delinquente, 
possit exerceri contra filium existentem extra territorium 
civitatis concedentis ? 


Quinto quæritur, an statutum civitatis, quo cavetur quod filius teneatur 
pro patre delinquente, possit exerceri contra filium existentem extra territo- 
rium civitatis concedentis. Solutio. Aut filius erat natus tempore delicti 
commissi a patre, et tunc aut quæritur, numquid fieri possit executio statuti 
contra filium alibi existentem. Et non potest, ut 1. 4 divo P10, $ pænult., ff. 
De re iudicata; et 1. cum unus, $ [cum is] is qui, ff. De rebus auctor. iudi. 
possidendis. Aut quæritur, numquid condictione ex illo statuto agi possit 
contra eum. Et potest, quia actio ipsum sequitur cui competit, C. De longi 
tempor. præscriptione, L: finali. Hæc vera, nisi filius ante delictum commissum 
contraxisset alibi domicilium, vel inde foret ratione antiquæ originis, quia tunc 
illa civitas, ut præveniens, posset illum defendere ab illo statuto. Si autem 
filius natus sit post commissum delictum, tunc non agetur contra illum. Nam 
statutum intelligitur de filiis tunc habitis, ff. De noxal., IL. 2n delictis, $ si ex- 
traneus ; ff. De milit. testamento, I. [ss] Titius. Idem dico si statutum habet 
quod unus de villa teneatur pro delicto alterius. Effectus de novo homo illius, 
non tenetur pro debitis antiquis, ut C. De decur., 1. providendum ; et nota 
Dinum in 1. sncola, ff. Ad municipalem. 


[Cap. clxvii ] An per pactum licite fieri possit ut unus pro alio teneatur ? 


Sexto quæritur, an per pactum possit fieri licite ut unus teneatur pro 
alio ? Solutio. Per pactum privatorum expressum, non; in Authent., Vt 
non fiant pignorationes. Etiam si paciscatur quod exigatur alius in quo habet 
ius, ut C. Ne filius pro patre, per totum. Et licet hoc non possit dominus, 
iudex tamen domini poterit facere capi homines sic conditionatos. 
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De Bello Particulari quod fit ad purgationem, quod ‘ Duellum ” nuncupatur. 


- Restat nunc videre de Duello, in cuius tractatu, primo quæram quid sit 
Duellum ?  Secundo, quot sint species Duelli? Tertio, quo iure sit permis- 
sum, et quo inhibitum ? Quarto, propter quid sit permissum, et propter quid 
inhibitum ? Quinto, pro quibus causis licitum sit duellum ? Sexto, inter quos 
sit licitum ? Septimo, qualiter duellandum ? 


Quid sit duellum ? 


Circa primum dico quod Duellum est pugna corporalis deliberata hinc 
inde duorum, ad purgationem, gloriam, vel odii exaggerationem.  Dixi 
“ pugna.” Hoc ponitur ut genus. Dixi ‘“ deliberata hinc inde.” Hoc poni- 
tur ad differentiam pugnæ quæ fit ad necessariam defensam sui, de qua in 1. 
ut vim, ff. De iustit. et iure ; et L. i, C. Vnde vi ; et Li, $ vim vi, ff. De viet 
vi arm.; et 1. scientiam, $ qui cum aliter, ff. Ad leg. Aquil.; et cap. olim, i, 


[Cap. clxvi. ] 


[Cap. clxix.] 


De restit. spoliat.; et Clemen., si furiosus, De homicidio. Nam in pugna illa 


non est deliberatio ex parte aggressi regulariter, sed ex parte aggredientis 
tantum, vel neutrius, ut probatur in dicta Clemen., st furiosus. In Duello 
autem est utriusque deliberatio. Dixi ‘ duorum,” quia tunc proprie Duellum 
nuncupatur, adhærendo etymologiæ vocabuli, Instit., De donat., $ est et aliud ; 
XVI, q. i, St cupis ; xxi dist., cleros ; De præbend., cum secundum. ‘ Pugna 
duorum,” ad differentiam contractuum qui inter duos celebrantur, ex mutuo 
partium consensu, ut Instit., De obligationibus, cum rescriptis sequentibus. 
Et dixi “ corporalis,” ad differentiam pugnæ iudiciariæ, quæ fit etiam inter 
duos, utpote actorem et reum, ut 1. rem non novam, $ patrom, C. De iudic., 
et L. froperandum, eod. tit. ; et cap. forus, De verbor. significatione. Nam 
ibi non contenditur viribus corporis, sed iuribus, ut iuribus statim allegatis. 
Dixi “ad purgationem, gloriam, vel odii exaggerationem.” Nam per hoc 
tangitur finis, et eliciuntur species Duelli, ut infra sequitur. Concluditur 
igitur descriptio Duelli in genere, per supra dicta. 


Quot sint species Duelli ? 


Circa secundum est advertendum quod Duellum, ut supra describitur, 
sumitur generaliter, et, ut tetigi in fine descriptionis, species Duelli eliciuntur 
per verba posita in fine, nam tres sunt species Duelli. Fit enim Duellum aut 
propter odii exaggerationem, aut propter gloriam in publico consequendam, 
ex viribus corporis, aut propter purgationem alicuius criminis iniuncti. 


Qualiter duellum fit proptler odii exaggerationem ? 


Propter igitur odi exaggerationem fit, cum aliqui solo odio originaliter 
naturali, et naturalitate singulari, quæ apud naturales “ forma specifica ”? 
appellatur, inducuntur ad se invicem exterminandos. Et de hoc Duello non 
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reperio aliquid iure cautum, sed ex principüs naturalibus hoc evenit, ut statim 
prosequar, et quia sensuali experientia hoc est comprobatum. 


Qualiter duellum fit propter gloriam in publico consequendam ? 


Fit et, secundo, propter gloriam in publico consequendam, ut in publi- 
cis spectaculis, cum duo vires corporeas variis modis experiuntur. Et de hoc 
reperio iure cautum, et civili et canonico. Lege civili, ut L. hac actione, $ si 
quis in colluctatione, ff. Ad leg. Aquil.; et 1. una, C. De glad. toll., lib. xi; 
[C.] ff. De re iudic., L. commodis ; ff. De his qui not. infam., L. ahlete ; C. De 
athletis, L i; C. Quæ res pign. obl. poss., L spem; ff. De donat., L. dona- 
tiones. Nota glo. Instit., De hæredit. quæ intest. defer., $ interdum. Lege 
canonica, De clericis pugnantibus in duello. Licet etiam 1bi fiat propter pur- 
gationem, De torneam., per totum. Licet non sit proprie Duellum, sed pan- 
cratium, ut 1. ac actione, $ si quis in colluctatione, ff. Ad leg. Aquiliam. 


Qualiter duellum fit propter purgationem alicuius criminis iniunctr ? 


Fit et tertio, propter purgationem, scilicet, cum aliquod crimen alicui 
imponitur, et ad probationem provocans, forte carens aliis probationibus, vel 
etiam non carens, offert se probaturum viribus corporeis, duello suscepto, et 
provocatus sic se purgat. Et de hoc habetur etiam iure cautum, De cler. pugn. 
in duello, ut supra allegavi; De purga. vulgari, per totum ; üi, d. v, quasi per 
totam illam quæstionem; et in Lombarda, ut ibi prosequar, cum illud mem- 
brum discutiam. 


[Cap. clxxi.] Quo ture sit permissum, et quo inhbitum, Duellum ? 


Circa tertium, videlicet, quo iure sit introductum duellum?  Expedit 
singulas species duelli supra positas explicare, declarando circa singulas quo 
iure inducantur, et quo inhibeantur. Et primo de duello proveniente propter 
odii naturalis exaggerationem, ubi sciendum quod hoc duellum introductum 
est iure naturali, ut sumitur ius naturale pro instinctu naturæ, proveniente ex 
sensualitate ad aliquid appetendum, ut sumitur in secundo suo significato, ut 
notat glossa, i dist., us naturale; et 1. ï, $ us autem naturale, ff. De iustit. 
etiure. Et ipsum duellum est inhibitum iure naturali, ut sumitur ius naturale 
pro instinctu naturæ, proveniente ex rationabili intelligentia, quæ appellatur 
naturalis æquitas. Et est tertius modus iuris naturalis, ut dicto canone, îus 
naturale. Est etiam inhibitum iure natural, continente præcepta moralia 
legis divinæ, ut sumitur quarto modo, ut canone statim allegato. Est etiam 
inbibitum hoc duellum iure positivo, scilicet, canonico et civil. Expedit enim 
singula demonstrare. 
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Qualiter duellum quod fit propter odit exaggerationem sit introductum iure 
naturali, sumpto pro instinctu naturæ, proveniente ex 
sensualhtate ad aliquid appetendum ? 


Dixi quod hoc duellum est introductum iure naturali, ut sumitur pro 
instinctu naturæ, proveniente ex sensualitate ad aliquid appetendum. Hoc 
sic demonstratur. Quidquid est productivum causæ immediatæ alicuius 
effectus, per consequens est productivum illius effectus. Sed istud ius natu- 
rale, originaliter inclinans ad sic appetendum, est causa inductiva huius 
sensualis appetitus ad duellandum. Ergo est causa duelli inductiva. Pro- 
batur maior. Nam imprimens sufficienter in causam causæ productivæ sic 
remote, imprimit in effectum, ff. Ad leg. Corn. de sicar., L mil; C. eod. 
tit., L. s2 quis necandi; i di., studeat; et can. si quis viduam; De homi- 
cidio, de cetero, et cap. presbyterum. Probatur minor. Nam ex naturali 
dispositione, proveniente a principiis naturalibus, et superioribus et infe- 
rioribus, provenit in hominibus varia appetitus inclinatio. Nam circum- 
scripto quolibet merito, vel demerito, tibi naturaliter placebit quod mihi 
displicet, et econtra, et ex naturali dispositione quis, circumscripto accidentali 
quocunque, diligit et odit. Quilibet hoc experiri potest in seipso. Sed causa 
huius est prompta, attentis corporibus cœlestibus. Nam, si aliqui, tempore 
natalium in momento natalium, habeant uniformem correspondentiam con- 
figurationis cœlestis, et principia paterna conforment in complexionibus, procul 
dubio sunt amicissimi naturaliter. Sic si repugnantes, hinc inde sunt inimicis- 
simi. Nam ab uniformi causa debet insurgere uniformis effectus, C. Ad leg. 
Falc., L. ult. ; ff. Ad leg. Aquil., L. z7ud ; ff. De fonte, L. i; De constit., #anslato ; 
et cap. tnter corporalia, De translat. [prælatorum] episcoporum. Et tamen est 
hic attendendum quod hæc inimicitia naturalis inter hominem et hominem, 
ut prædixi, provenit ex singulari naturali dispositione, quæ ‘ forma specifica ”’ 
apud naturales nuncupatur. Nam, attenta naturali dispositione speciei hu- 
manæ, inter homines debet esse amicitia, propter uniformitatem complexionis 
relatæ ad formam humanam, et propter ea dicunt iura quod inter hominem 
et hominem est officium humanitatis, hinc inde impendendum, ut 1. si servus, 
in fine, ff. De servis expor.; et 1. oficio, C. De neg. gest., et ibi glossa. Et sic 
non insurgit hoc ex naturali dispositione speciei, quia hoc naturaliter non est 
reperire, si quis recurrat per species singulas animalium. Nam inter singulas 
species brutorum est quoddam fœdus coniunctionis et cohabitationis ; propter 
uniformitatem complexionis relatæ ad formam specificam. Sed inter speciem 
et speciem quandoque est extremum repugnantiæ, inductorium ad alterius 
exterminationem, ut est in accipitre et avibus aucupabilibus, murilega et 
muribus, canibus et leporibus. Et sic de singulis. Provenit igitur hoc ex 
quadam repugnantiæ individuali dispositione principiorum superiorum et 
inferiorum. Effectum quilibet in se experitur. 1lla tamen dispositio non 
inducit regulariter immediate duellum, sed per medios actus ad quos propere 
proveniunt, sed tamen credo quod tanta posset esse repugnantia individualis 
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dispositionis, quod subito ad id provenirent. Et hoc provenit cum reguntur 
sola sensualitate, et nullo rationis vibramine. Ex his apparet conclusum 
qualiter hoc duellum introductum est iure naturæ, sic sumpto. 


[Cap. clxxii.] Qualiter duellum, quod fit propter odii exaggerationem, sit inhibitum iure 
naturali, sumpto pro rationabili intelligentia, et ure 
divino, canonico, et civili. 


Restat videre quod dicebam secundo circa hoc membrum. Dicebam 
enim, quod hoc erat inhibitum iure naturali, sumpto pro rationabili intelli- 
gentia, et sic iure gentium et iure naturali, prout continet præcepta moralia 
legis divinæ, et iure canonico, et civil. Hoc luce clarius demonstrari potest, 
incipiendo a lege divina. Nam hoc est unum de præceptis decalogi, “ non 
occides,”” et sic lege divina inhibitum, et hoc est regulare præceptum. Et si 
detur instantia de Iephte, qui occidit filiam, nec tamen peccavit, lege divina, 
Judicum [v] xicap.; xxii, q. iv, #nusquisque ; xxiii, q. v, si non licet ; et de Sam- 
sone, qui multos et se occidit, Iudicum xvi cap.; xxiii, q. v, st non licet; non 
obstat, quia hæc facta fuerunt Spiritus Sancti inductione, ut scribit Augustinus 
in libro primo De civitate Dei. Transumptive habetur in cap. si non licet, 
xxii, q. v. Sic igitur lege divina inhibitum est per illud præceptum ‘“ non 
occides,”” Deuteronomii v capitulo. Est etiam inhibitum lege canonica, De 
homicid. voluntario; 1 distinc.(, quasi per totum ; xxüi, q. v, si non hicet. Est 
etiam inhibitum iure civili, ff. Ad leg. Corn. de sicar.; et C. eod., per totum. 
Et si dicas illa iura inhibent homicidium voluntarium, et sic hoc genus duelli, 
ex quo illud provenit, sed homicidium proveniens a duello, introducto ex 
naturali dispositione, non est voluntarium, ex quo naturaliter est intro- 
ductum, ergo ïilla iura non astringunt hunc casum. Solutio est prompta. 
Nam, licet naturalis dispositio corporea hoc introducat, tamen naturalis 
intelligentiæ dictamen disponit in contrarium. Cui obtemperandum est, 
nam illa naturalis dispositio non necessitat, immo manet liberum arbitrium, 
xxili, q. 1v, De Tyriüs ; et cap. Nabuchodonosor ; et cap. sicut enim, De Pœnit., 
dist. ; et Philosophus, ii Ethicorum. Immo et astrologi, hoc efficacius 
demonstrantes, hoc idem asserunt. Vnde inquit Ptolemæus, in Centiloquio, 
in verbo decimo, “anima sapiens dominatur astris.” Sic igitur, licet dispo- 
sitio corporea proveniat a naturali principio, tamen naturalis intelligentia 
manet, et in contrarium disponit. Sic dici posset de singulis generibus vitio- 
rum morahïum. Nam naturaliter singuli homines ad singula inclinantur 
vitia, ut quidam superbi, quidam luxuriosi, quidam avari, et sic de singulis. 
Nec tamen excusantur, quia précise non necessitantur, ut cap. Nabuchodono- 
so, xxili, q. iv. Hinc est quod dicit Philosophus, ii De anima, tractatu de 
motu, quod inter appetitum sensitivum et intellectualem est quandoque re- 
pugnantia. Nam sensitivus tendit in unum, intellectivus in alium, et, si intel- 
lectus vincat sensum, motus est rationabilis et naturalis, sicut si sphæra supe- 
rior moveat inferiorem, Si autem econtra fiat, motus est contra naturam, ac 
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si sphæra inferior moveat superiorem, licet enim motus sensus proveniat a 
natura, inclinando in vitium, tamen fit contra naturam, nisi obtemperet sensus 
intellectui, ut subditus domino suo, ut idem Philosophus, primo Politicorum. 
Est etiam hoc genus duelli inhibitum iure naturali, ut sumitur pro naturali 
intelligentia, quod idem est quod ius gentium. Hoc probatur sic. Nam ex 
naturali intelligentia insurgit communis et naturalis æquitas, disponens in con- 
servationem Vniversi, et inde habuit ortum ius positivum, immo, ut verius 
loquar, sunt ipsamet æquitas iuris naturalis, aliquo addito vel detracto, ut 1. 
vus civile, ff. De iustit. et iure. Cum igitur hæc naturalis æquitas tendat in 
conservationem Vniversi, ergo reprobat hominis exterminationem, quæ est 
tendens ad mundi destructionem : et dico de exterminatione tendente ad mundi 
destructionem. Nam quædam, quorundam hominum, exterminationes ten- 
dunt ad mundi conservationem, ut puta cum mali exterminantur. Nam prop- 
ter hoc interest reipublicæ, ut puniantur, ut ff. De publ. et vecti., 1. Zicitatio ; 
ff. Ad leg. Aquil., 1. fa vulneratus, in fine: ff. De fideiuss., 1. si a reo ; De 
sent. excom., wf famæ. Ex his aperte concluditur qualiter hoc genus duelli 
est inhibitum iure divino, iure gentium, canonico, et civili. 


Qualiter duellum quod fit propter gloriam introductum sit iure naturali, 
Sumpto pro instinciu nature ex sensualitate proveniente. 


Restat de duello quod fit propter gloriam victoriæ quod fit in publico 
spectaculo, quo iure introductum est, et quo inhibitum. Et dico quod hoc 
genus duelli est introductum iure naturali, ut sumitur in secundo suo signifi- 
cato, scilicet, pro instinctu naturæ proveniente ex sensualitate, sed est inhibi- 
tum iure naturali, sumpto pro iure gentium et iure divino. Est etiam inhi- 
bitum iure canonico et civili, modificative tamen, ut statim subiciam. Decla- 
remus singula. Dixi quod erat introductum jure naturali, sumpto in secundo 
suo significato. Hoc probatur, ut dictum est supra proximo membro. Nam 
sensualis inclinatio proveniens a principiis naturalibus induxit ad experientiam 
virium corporalium solum ad gloriam consequendam. Ergo inducit hoc 
genus duelli inde proveniens, cum producens causa producat effectum, ut iuri- 
bus statim allegatis in superiori membro. Hoc tamen genus duelli est minus 
detestabile primo genere, attento utriusque fine. Nam primum genus duelli 
fit propter exterminationem finaliter, occasione inimicitiæ naturalis manentis. 
Hoc autem non fit necessario ad exterminandum, sed vincendum, quod con- 
tingere potest sine exterminatione. Ergo hoc minus detestabile, cum actus 
hominum distinguantur propter fines intentos, ff. De furtis, L verum, et 1. 
qui iniuriæ ; ff. De [fal.] furtis, L que ea mente; xv, dvÉ eap Tri qe 
quidquid ; De sent. excom., cum voluntate. Hinc est, quod inquit Philoso- 
phus, iv Ethicorum, qui fornicatur cum muliere ut pecuniam inde detrahat 
non moœæchia, sed avarus. Sic igitur, fine ponderato, hoc minus detestabile 
illo. Confirmatur. Primum genus insurgit ex odio, quod in se detestabile est 
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si sie causa rationabili proveniat, ut in proposito. At hoc genus duelli sine 
odio provenit. Nam et naturales amici duellabant in spectaculo ad finem 
gloriæ consequendæ. Confirmatur. Illud est minus detestabile quod minus 
distat a naturali æquitate, sed hoc secundum genus duelli minus distat a natu- 
rali æquitate. Ergo. Probatur maior. Nam detestatio et approbatio ac- 
tuum provenit a naturali æquitate, super qua fundantur inhibitiones et per- 
missiones iuris, ut 1. îws civile, ff. De iustit. et iure ; et can. us naturale, i di- 
stinctione. Probatur minor. Nam hoc duellum non distat ab æquitate iuris 
naturalis, nisi quia ex illo sequi posset hominis occisio, qui actus tendit in de- 
structionem Vniversi, super qua æquitate fundatur inhibitio legis novæ civilis, 
ut 1. una, C. De gladiat., lib. xi. Cum tamen lege veteri non esset facta inhi- 
bitio, quia sic se occidentibus remittebantur actiones, ut 1. [kac] qua actione, 
$ si quis in colluctatione, fi. Ad leg. Aquiliam. Sed primum genus distat a 
naturali æquitate. Primo, quia tendit ad necessariam alterius vel utriusque 
exterminationem. Distat etiam in fomite odii, quod naturalis æquitas abhor- 
ret, si sine causa insurgat. Ergo detestabilius. Confirmatur. Illud est detesta- 
bilius quod in totum nocet et in nullo prodest, illo quod partim prodest et par- 
tim nocet. Sed primum genus in totum nocet, et in nullo prodest, hoc autem 
secundum partim prodest. Maior clara. Nam actus denominantur lauda- 
biles et vituperabiles ratione laudabilitatis finis, et ipsius vituperabilitatis, 
cum finis in talibus ponderetur, ut ff. De ritu. nupt., s2 quis in senatorio ; ff. 
De iure fisci, 1. non intelligitur, $ si quis palam ; ff. De iudictis, L. cum furiosus. 
Minor probatur. Nam primum genus fit solummodo propter extermina- 
tionem mutuam, et hoc nocet, secundum autem fit in publico spectaculo 
propter lætitiam et recreationem populi. Et ob hoc ludi permittuntur et 
spéctacula, C. De spectacul. et scænic. et lenon., per totum titulum, excepta 
L fin., lib. xi; et C. De expen. ludor., L. una. Est Græca constitutio. Ex 
his infertur hoc genus duelli introductum iure naturali, sumpto in secundo 
suo significato, et ipsum fore minus detestabile primo genere. 


[Cap. clxxiv.] Qualiter duellum quod fit propter gloriam inhibitum sit ture divino. 


Restat videndum quomodo hoc genus duelli est inhibitum. Et dicebam 
ipsum inhibitum iure divino, iure gentium, et iure positivo, canonico, vide- 
licet, et civil. Quod autem iure divino sit inhibitum, probatur. Nam cum 
aliquid aliquo iure inhibetur, inhibetur etiam omne id per quod pervenitur ad 
illud. Sed iure divino inhibetur homicidium, ad quod pervenitur per hoc 
genus duelli. ÆErgo. Probatur maior per 1. oratio, ff. De sponsal. ; ff. De 
fideius., 1. cum lex ; C. De usuris, I. eos, in fine ; C. De usuris rei iudic., L. ult. 
in fine; ff. De pet. hæred., L. sed si lege, $ item veniunt; ff. De mino., L. iüi, 
$ sed utrum. Minor probatur, Deuteronomii v cap., ‘“ Non occides,” quod 
autem per hoc genus duelli perveniatur ad homicidium, luce clarius est. Con- 
firmatur. Ille actus a iure divino inhibetur qui est alienus a fonte caritatis, 
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sed hoc genus duellandi est huiusmodi. Ergo, etc. Probatur maior, nam 
caritas est fundamentum omnium virtutum, et exclusiva vitiorum, De Pœnit., 
dist. ii, caritas est, et cap. ergo, et quasi per totam primam partem illius 
distinctionis ; et sic alienum a caritate sapit naturam peccati, et sic inhibitum 
lure divino. Probatur. minor. Nam caritas est dilectio Dei et proximi sicut 
sulipsius, ut cap. proximos, De Pœnit., dist. ii: sed duellans in spectaculo 
duellat ut devincat proximum, et sic non diligit. Ergo inhibitum iure divino. 


Qualiter duellum, inhibitum propter gloriam consequendam, prohibitum 
sit dure gentium. 


Dicebam etiam quod erat inhibitum iure gentium. Hoc sic probatur. 
Ille actus est inhibitus iure gentium qui est tendens in destructionem Vniversi. 
Hoc genus duellandi est huiusmodi. Ergo. Maior probatur. Nam æquitas 
naturalis, super qua fundatur ius gentium, tendit in conservationem et augmen- 
tum Vniversi, ff. De iustit. et iure, L. i, $ us naturale; et 1. ex hoc iure, ff. eod. 
titulo. Probatur minor. Nam hoc genus duellandi tendit in destructionem 
et exterminationem hominis, qui est nobilissima pars Vniversi, immo est finis 
productorum, ff. De usuris, L. in pecudum ; ergo inhibitum iure gentium. Con- 
firmatur. Ille actus est inhibitus iure gentium, qui est repugnans præceptis 
naturalis æquitatis, quæ est ipsum ius gentium, vel ipsius fundamentum. Hoc 
genus duellandi est huiusmodi. Ergo, etc. Maior probatur. Nam omne 
illud est jure gentium inhibitum cuius contrarium est præceptum, cum con- 
trariorum sit eadem disciplina, ff. De his qui sunt sui vel alien. iuris, L i ; 
Instit., eod. tit., in princip.; xxxi dist., hospitiolum. Probatur minor. Nam 
hoc est unum de præceptis iuris gentium, quod quis non locupletetur cum aliena 
iactura, ut 1. nam hoc, ff. De condic. indebiti; et regula locwpletari, De regul. 
iur., Lib. VI. Hoc etiam est unum præceptum iuris gentium, quod tibi non vis 
fieri, alteri non facias, ut in principio Decretorum, sed hoc genus duellandi 
repugnat utrique præcepto. Et primo, primo præcepto, Nam duellans quærit 
gloriam de vituperio socii et proximi, etiam sibi fieri hoc nollet, ergo inhibitum 
iure gentium. Confirmatur. Ille actus est inhibitus iure gentium qui est 
species belli iniusti. Hoc genus duellandi est huiusmodi. Ergo. Probatur 
maior, nam bellum iustum solum est introductum iure, ut 1. ex hoc iure, ff. 
De iustit. et iure ; et 1. hostes, ff. De captivis. Minor patet. Nam hoc non 
est indictum auctoritate Principis, nec propter necessariam defensam. Ergo. 
Ex his infertur hoc genus duellandi inhibitum iure gentium. Sed statim 
prædictis opponetur sic. Hoc genus duellandi fit propter experientiam 
fortitudinis, quæ fortitudo est virtus moralis, immo et cardinalis. Sed virtutes 
morales, nec earum exercitia, sunt inhibita iure gentium. Ergo non procedunt 
statim allegata. Quod autem hic sint actus veræ fortitudinis, quæ est virtus 
moralis, patet. Nam in hoc genere duellandi fit exspectatio et aggressus. 
Solutio. Pro evidentia huius contrarii est attendendum quod reperitur 
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fortitudo vera, quæ est virtus moralis et cardinalis, et illa, nec eius operatio, 
sunt inhibita iure gentium. Sunt etiam fortitudines similitudinariæ, de 
quibus Philosophus, iv Ethicorum, tractatu de fortitudine, quæ similitudi- 
nariæ participant actus aggrediendi et exspectandi, et sunt quinque. Nam 
aliqui aggrediuntur propter timorem pœnæ, quia fugientes de bello puniuntur. 
Quidam aggrediuntur propter experientiam artis bellandi, ut stipendiarii. 
Et isti, ut faciliter aggrediuntur, sic faciliter fugiunt, ut inquit Philosophus, 


ubi supra. Quidam aggrediuntur propter iram, non deliberantes periculum. 


Quidam aggrediuntur propter spem, non credentes subesse periculum, nec alias 
aggressuri, si existimarent subesse periculum. Quidam aggrediuntur propter 
gloriam mundi consequendam, quia fortes laudari solent, timidi autem 
vituperari. Istæ sunt quinque fortitudines, similitudinariæ ad veram forti- 
tudinem, quæ est vera virtus moralis, et cardinalis existit. Ad hoc autem 
quod sit vera fortitudo, requiruntur hæ conditiones, videlicet, quod operetur 
quis scienter, nam opus ignoratum non est opus virtutis, quia prudentia 
debet regulare omne opus virtutis. Secundo requiritur, quod eligens. Tertio 
requiritur, quod eligat propter hoc, id est, propter bonitatem et honestatem 
operis in se, non autem propter aliquid extrinsecum. Quarto, requiritur 
quod operetur firmiter et delectabiliter. Omnes similitudinariæ, de quibus 
supra, deficiunt secundum plus et minus a vera. Omnes tamen deficiunt 
in hoc, quia,-operantes secundum illas, non operantur propter se, id est, propter 
bonitatem et honestatem operis. Sic in proposito. Isti operantes aggrediendo 
et exspectando in hoc genere duelli, hoc faciunt propter gloriam, non autem 
propter bonitatem et honestatem actus in se, nec etiam hic operantur circa 
quod debent. Hæc colliguntur ex his quæ tractat Philosophus, iv Ethicorum, 
tractatu de fortitudine. Ex prædictis igitur infertur hoc genus duellandi 
inhibitum iure gentium. 


Qualiter duellum quod fit propter gloriam inhibitum sit iure canonico et civil. 


Dicebam hoc duelli genus inhibitum iure canonico et civil. Iure cano- 
nico est clarum, cüm imitetur, quoad prohibitionem et permissionem, tra- 
mites legis divinæ, qua hoc duellum est inhibitum, ut supra deductum est. 
Probat etiam rubrum et nigrum, De pugnan. in duello, licet ibi ponatur cleri- 
cis, quia idem in omnibus. Melius probat titulus De torneamentis, ubi dece- 
dentibus in torneamentis denegatur sepultura. Hoc ergo clarum. Sed de iure 
civili qualiter sit inhibitum, hic aliqualiter est insistendum, quia lege veteri 
Digestorum videtur permissum genus hoc duelli. Probat textus ff. Ad leg. 
Aquil., 1. hac achone, $ si quis in colluctatione sive in pancratio; ubi apparet 
cessare actionem pœnalem contra occidentem in hoc duello ubi pugiles colluc- 
tantur. Lege nova Codicis videtur inhibitum, ut probat textus C. De gladiat., 
L. una, lib. xi. Quid ergo dicemus ? Dicemus ne legem veterem esse correctam 
per novam, ut 1. non est novum, ff. De legibus. Hic puto attendendum quod 


ET 
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potest fieri pugna non cruenta, ubi non tenditur ad sanguinis effusionem, ut 
cum aliqui brachiis colluctant, vel similibus modis, et hoc genus colluctandi 
non reperio inhibitum iure civili, nec veteri nec novo, immo iure novo permit- 
tuntur spectacula, propter populi recreationem, ut C. De spectac., per totum 
titulum, excepta 1. lenones, lib. xi; et C. De expen. ludorum, per totum eun- 
dem librum. Potest et fieri pugna tendens ad sanguinis effusionem, ut in 
torneamentis et in duello ad mortem tendente, et ista sine dubio iure novo 
Codicis est inhibita, ut C. De gladiat., lib. xi, et ratio prohibitionis est tacta, 
ubi probatum est ipsum inhibitum iure divino et iure gentium. Lege autem 
veteri apparet permissum, ut 1. hac actione, $ si quais in colluctatione, ff. Ad 
leg. Aquiliam. Sed fortissime instabis sic. Tu dicis, hoc duellum prohibitum 
iure gentium, sed ius civile non est alia æquitas ab æquitate iuris gentium, 
immo est ipsamet æquitas iuris gentium, addens specificationem et limita- 
tionem ipsius, ut 1. us civile, ff. De iustit. et iure; ergo si est inhibitum iure 
gentium, non poterit esse permissum iure civili, alias ius civile repugnabit iuri 
gentium. In hoc contrario dubitavi, sed ponderavi verba, $ si quis in col- 
luctatione, et mentem quam credo fuisse legislatoris. Et pro evidentia pon- 
dero quod reperitur triplex permissio. Quædam est permissio simplex, quæ 
est remittens et indulgens pœnam, de qua habetur iv dist., denique, nam, ut 
ibi notat glossa, ibi fit remissio pœnæ, non culpæ. Secunda permissio est quæ 
tollit impedimenta eius quod permittitur, ut dicit textus quod ludæi permittun- 
._tur habitantes inter nos, nam tolluntur impedimenta, impedientia ne possint se- 
cundum eorum ritus habitare nobiscum, ut xlv dist., qu? sincera. Reperitur et 
tertia permissio, quæ præstat iuvamen actui qui permittitur, secundum quod 
dicimus quod ecclesia aliquando permittit clericum occidi a iudice sæculari, 
præstando iuvamen, quia ipsum positive tradit, ut cap. cum non ab homine, 
De iudic.; et cap. ad falsariorum, De crim. falsi; et cap. novimus, De verb. 
significatione. Secunda permissio addit supra primam, quia impedimentum 
tollit, quod non faciebat prima, immo solum pœnam remittebat. Tertia addit 
supra secundam, quia præstat iuvamen actui permisso, quod non faciebat 
secunda, immo solum impedimenta tollebat. Nunc verba applicando ad pro- 
positum, si bene pondero, $ si quis in colluctatione, ibi textus remittit pœnam 
occidenti in colluctatione, et subditur ratio, quia non fit iniuriæ causa. Erit 
igitur permissio prima pœnæ remissoria, sed nullibi reperio cautum iure quod 
hoc duellum sit permissum secunda vel tertia permissione. Hæc autem non 
repugnant quod ius gentium inhibeat, et civilis lex pœnam remittat, nam lex 
civilis, imponens pœnam pro homicidio, imponit propter dolum, et sic, quia 
hic dolus abest, lex civilis pœnam remittit, ut supra inductum est. Ex his 
infertur circa hoc genus duelli, quo iure inhibitum sit, et quo iure permissum. 


Propter quid permissum, et propter quid inhibitum, sit duellum ? 
Circa quartum membrum, quo quærebatur propter quid sit permissum 
et propter quid inhibitum, est videndum de duello quod fit gratia purgationis, 
quo iure sit inhibitum et quo permissum. Et hoc proprie et stricte “ duellum ” 


[Cap.clxxv.] 
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apud vulgares nuncupatur. Et dico quod duellum est inhibitum iure divino, 
et iure gentium, et iure positivo. Canonico, indistincte. Civili, regulariter, 
sed iure Lombardo in casibus permittitur, ut subdam, cum illos discutiam. 


Qualiter duellum purgatorium inhibitum sit ture divino. 


Quod iure divino inhibitum sit hoc duellum, probatur sic. Ille actus est 
inhibitus iure divino per quem fit Dei temptatio. Sed hoc duellum est huius- 
modi. Ergo. Probatur maior per illud præceptum, ‘ Non temptabis Do- 
minum Deum tuum.” Probatur minor, nam tunc temptatur Deus, cum per- 
quiritur aliquid contra naturam, quod non est producibile, nisi miraculo 
divino, sic est directe in hoc duello purgationis. Nam naturale est quod for- 
tior et ingeniosior vincat minus fortem, et minus ingeniosum. Nec, econtra, 
fieri potest ordine naturali, sed aliquando minus fortis et minus ingeniosus 
fovet iustitiam, et per duellum quærimus ut victoriam obtineat, et eius iustitia 
declaretur. Sic igitur Deus temptatur, ut miraculum faciat. Confirmatur. 
Ille actus est inhibitus iure divino qui est adinventus fabricante diabolo. Hoc 
duellum est huiusmodi. Ergo. Probatur maior. Nam. nihil commune Dei 
ad Diabolum, lucis ad tenebras. Minor probatur per cap. Mennam, ü, q. v, 
et cap. consuluisti, eadem causa et quæstione. Confirmatur. Ille actus 
est inhibitus iure divino per quem innocens damnatur. Hoc duellum est 
huiusmodi. Ergo. Probatur maior. Nam Deus non vult damnari inno- 
centem, xxii, q. li, Cap. qguæritur. Probatur minor per cap. significanhibus, De 
purg. vulgari. Ergo. 


Qualiter duellum purgatorium inhbitum sit ture gentium. 


Secundo dixi, hoc duellum inhibitum iure gentium. Hoc probatur sic. 
Ille actus est inhibitus iure gentium qui repugnat naturali æquitati, super qua 
fundatum est ius gentium. Sed duellum purgationis est huiusmodi. Ergo. 
Patet maior. Probatur minor. Nam dictat æquitas iuris gentium delinquen- 
tes puniri, insontes absolvi. At in hoc duello contingit quandoque econtra. 
Ergo inhibitum iure gentium. Etiam repugnat ili præcepto “ quod tibi non 
ius,”” in principio Decretorum. 


Qualhter duellum purgatorium inhibitum sit ture canonico. 


Dixi et ipsum inhibitum iure canonico. Hoc claret De purg. vulg., per 
totum ; De pugnan., per totum ; ïüi, q. v, a capitulo consuluisti usque ad finem 
quæstionis. Et rationes possent reddi quæ redditæ sunt ad probandum quod 
sit inhibitum iure divino, cum ius canonum imitetur prohibitiones et permissio- 
nes legis divinæ. Confirmatur. Et per hoc probatur etiam quod iure civili sit 
inhibitum. Nam actus ille est inhibitus iure positivo, per quem fit exclusio ob- 
servantiæ iuris positivi. Hoc duellum est huiusmodi. Ergo. Probatur maior. 
Nam si observantia est mandata a lege positiva, ergo observantiæ exclusio est 
inhibita, ut, sicut propositum in proposito, ita oppositum in opposito, ff. De his 
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qui sunt sui vel al. iur., Li; Instit., eod. tit., in princip.; xxxii dist., hospitiolum. 
Probatur minor, nam iure positivo introductæ sunt actiones, tam civiles quam 
criminales, et tota forma iudiciaria, per quam proceditur ad iura partium 
declaranda, ut 1. properandum, €. De iudiciis ; Authent., offeratur ; et 1. una, 
C. De litis contest.; et 1. prolatam, C. De sentent. et interloc. omn. iudic.; et 
cap. guomiam contra, De probationibus ; ut unicuique reddatur quod suum est, 
xl, q. ii, cum devotissimam ; et 1. sustitia, ff. De iustit. et iure ; et $ 2ustifia, 
Instit., eod. titulo. Sed duellando hæc observantia penitus excluditur. Ergo 
hoc duellum est iure positivo inhibitum. Confirmatur. Ille actus est iure 
positivo inhibitus per quem partibus iustitia denegatur, sed hoc duellum est 
huiusmodi. Ergo. Probatur maior, quia ad hunc finem promulgata sunt 
iura positiva, divinitus per ora principum, ut 1. ult., C. De long. tempo. 
præscript.; viii dist., guo iure; xvi, q. i, placuit.  Probatur minor, nam per 
- hoc duellum aliquando contingit innocentem succumbere in duello, et sic sibi 
iniuriam irrogari, et aliquando contingit nocentem obtinere, et sic non fit 
iustitia provocanti. Ex his infertur hoc genus duelli quod fit propter purga- 
tionem et criminis impetitionem fore inhibitum iure positivo ; canonico, in- 
distincte ; civili, regulariter. 


Qualiter duellum purgatorium iure civili regulariter sit inhibitum. 


Dixi etiam regulariter iure civili inhibitum hoc duellum. Fallit tamen 
in duobus casibus per Legem Frederici, De pace tenenda et eius violatoribus, 
ut puta, si quis intra tempora pacis hominem occiderit, et constet de homicidio, 
punitur pœna capitali, ut fractor pacis, nisi per duellum probare voluerit quod 
hoc fecerit se defendendo, et est ille specialis casus quo duellum est in optione 
rei. Alter casus, si intra tempora pacis vulneraverit, punietur, nisi probare 
voluerit quod hoc fecerit se defendendo. Hi duo casus habentur De pace 
tenenda et eius violatoribus, 1. una, primus in $ s? quis hominem infra pacem, 
secundus in $ si quis alium, in eadem lege. In aliis autem casibus permittitur 
‘iure Lombardorum, ut infra prosequar. Ex his concluditur tertium principale 
membrum huius tractatus, scilicet, quo iure sit duellum introductum, et quo 
inhibitum, distinguendo singulas species duelli. Per prædicta igitur patet 
explicatio quarti membri videlicet, propter quid inhibitum, et propter quid 
permissum. Nam duellum primum omni iure est inhibitum, et nullo permis- 
sum, et propter quid supra apparuit. Sic de secundo, et sic de tertio, singula 
tacta singulis membris ad hoc propositum reducendo. 


In quibus casibus duellum purgatorium permittatur ? 


Circa quintum principale, videlicet, in quibus casibus permittatur duel- 
lum, est videndum. De prima specie dictum est quod nullo casu. De secunda 
specie dictum est qualiter. De tertia specie nunc videndum, cum illa iure 
Lombardo pluribus casibus permittatur, et solum circa tertiam speciem insi- 
stendum usque ad finem tractatus. 
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Qualiter duellum purgatorium iure Lombardo in xx casibus permittatur. 


Quærendum est igitur, quibus casibus hoc duellum permittatur, ultra 
duos supra notatos, qui habentur in Lege Frederici, De pace tenenda et eius 
violatoribus ? Solutio. Permittitur duellum in crimine legis Iuliæ maiestatis, 
cum quis alium impetit super illo crimine, ut in Lombarda, De publicis crimi- 
nibus, 1. si quis, et est ultima. Fit secundo, cum dicitur uxorem conciliatam 
in mortem viri, ut in Lombarda, De consilio mortis, 1. si mulier, et est ultima. 
Fit et tertio, in iniuria cucurbitationis, ut si quis aliquem vocaverit ‘° cucur- 
bitam,”” ut in Lombarda, De conviciis, 1. s2 quis alium. Fit et quarto casu, 
de homicidio commisso intra treugam, ut in Lombarda, De homicidio, 1. qui 
intra treugam. Fit quinto, pro homicidio commisso in absconso, ut in Lom- 
barda, De homicidio, 1. /iber homo. Fit sexto, in crimine parricidiüi, si dicatur 
commissum propter cupiditatem bonorum ipsius, ut in Lombarda, De parri- 
cidio, 1. ult., in fine. Fit septimo, de furto commisso a servo, si dominus 
negaret servum suum fecisse furtum, ut in Lombarda, De furtis, 1. si quis 
alium, et fuit lex convalcosiana, secundum quosdam. Fit octavo, in crimine 
adulterii, ut si quis accusetur adulterasse uxorem alterius, ut in Lombarda, De 
adulterio, L. ïï. Fit nono, si quis dicat aliquam mulierem adulteratam, et sic 
probare velit, ut in Lombarda, De iniur. mulier., 1. ïi, incipit si quis puellam. 
Fit decimo, si dicatur quem malo ordine possedisse rem mobilem sive immo- 
bilem xxx annis, ut in Lombarda, De præscript., 1. s2 quis alium. Fit unde- 
cimo, inter contrarios testes, ut in Lombarda, De testi., 1. si quis cum altero ; 
quod procedit si producantur ab utraque parte, si autem ab eadem parte, non 
fit duellum. Nam aut actor probat, et condemnatur reus, aut nihil probat, et. 
absolvitur reus. Séd si ab utraque parte producantur, et cetera sint paria, 
tunc fit duellum. Fit duodecimo, propter debitum paternum, contra filium 
negantem, ut in Lombarda, Qualiter quis se defendat, et in quibus casibus 
pugna prohiberi vel fieri debeat, 1. si quis post mortem. Et verus intellectus 
illius legis est quod intelligatur debitum ex maleficio. Fit tertiodecimo, prop- 
ter incendium, si agatur contra malefactorem, ut in Lombarda, Qualiter quis 
se defen., etc., 1. si quis alium. Non autem fit si agatur contra conciliatorern, 
ut in Lombarda, De consiliis illicitis, 1. una, in fine. Fit quartodecimo, pro 
adulterio, ut si maritus dicat uxorem suam adulteram esse, ut in Lombarda, 
Qualiter quis se defendat, etc., 1. si quis uxorem. Fit quintodecimo, si maritus 
suspicetur quod quis turpiter se habuerit cum uxore, et intelligit lex turpiter 
tangendo, ut in Lombarda, Qualiter quis se defendat, etc., si quis amodo. Fit 
et sextodecimo pro periurio, ut in Lombarda, Qualiter quis se defendat, etc., 
l. de furto. Fit septimodecimo, etiam duellum pro investitura, ut si quis 
dicat se primo investitum, et de possessione eiectum, et alius dicat idem, ut 1. 
de inveshtura. Fit octavodecimo, pro deposito negato, ut si depositum sit 
ultra solidos xx, ut 1. s quis pro se. Fit nonodecimo, si dicatur quod aliquis 
cartam per vim extorserit, ut 1. si quis dixit, in Lombarda, Qualiter quis se 
defendat, etc. Vicesimo et ultimo, fit duellum pro libertate petita a servo, 
ut 1. si servus. Quidam dicunt quod illa lex fuit convalcosiana. 
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Inter quos iniri debeat duellum ? 


Circa sextum principale, videlicet, inter quos iniri possit duellum, est 
videndum. 


Qualiter duellum purgatorium inter principales regulariter fieri debeat ? 


Et dico quod hoc habet regula, attento iure Lombardo, quo duellum per- 
mittitur in casibus supra narratis, quod duellum sit inter principales. Sed illa 
regula fallit in octo casibus. Primus, si iuvenilis ætas impediat. Secundus, 
si ætas decrepita, nam in ea labor et dolor. Tertius, si infirmitas aliqua duel- 
lare prohibeat. Isti tres casus habentur in Lombarda, Qualiter quis se de- 
fendat, etc., 1. quacunque lege; et De parricidio, L. ultima. Quartus est, si 
servus, qui est in quasi possessione servitutis, proclamat in libertatem, tunc 
dominus duellat per campionem, ut in Lombarda, Qualiter quis se defendat, 
etc., 1. si quis servus propter appetitum. Quintus, si ecclesiastica sit persona, 
ut puta clericus, vel Comes, causas habent adinvicem, vel cum aliis, tunc 
pugnant per campionem, ut in Lombarda, Qualiter quis se defendat, 1. finali. 
Sextus, ubi mulier accusatur de adulterio, ut in Lombarda, eod. tit., L. s2 quais 
uxorem. Septimus, si testes actoris sunt contrarii testibus rei, tunc testes 
actoris debent assumere unum campionem, et testes rei assumere alium, ex 
testibus met.®, ut in Lombarda, eod. tit., 1. s2 quis cum altero. Octavus, 
si servus accusetur de furto, ut in Lombarda, De furtis, 1. si servus, dum de 
furto. Hodie tamen de consuetudine permittitur cuilibet habere campionem. 


Qualiter fiat duellum ? 


Circa septimum principale, scilicet, qualiter fiat duellum, est videndum. 


Qualiter duellum purgatorium ad instar sit iudicii contentiost ? 


Et hic præmitto quod duellum est redactum ad instar iudicii contentiosi, 
nam sicut in iudicio contentioso sunt actor, reus, iudex, instrumenta causam 
instruentia, per quæ, largo modo sumpta pro quibuscunque causam instruen- 
tibus, ut L. i, ff. De fide instrum., fit veritatis declaratio, ut feratur definitiva 
sententia, sic in duello sunt actor et reus, ut puta provocans et provocatus, 
iudex, instrumenta, utpote arma, quibus se invicem percutiunt. Nam sicut 
in iudicio contentioso quis alium convincit testibus, scripturis, et confessioni- 
bus, ut De restit. spol., cum ad sedem, sic in duello armis corporalibus con- 
vincit, ut sicut in primo sic convictus est, in casu condemnationis, sic a simili 
convictus in hoc. Ad similitudinem igitur iudicii contentiosi quærendum est 
de hoc iudicio, scilicet, duellari. 


[6] 
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An iuramentum de astu inter duellantes sit præstandum et per quem ? 


Et primo quæro, utrum iuramentum de astu sit præstandum, et an per 
provocantem et provocatum, an per alterum, et per quem? Et iuramentum 
de astu in hoc iudicio idem est quod iuramentum de calumnia in iudicio con- 
tentioso fori civilis vel ecclesiastici. Et videtur quod uterque iurare debeat. 
Nam iuramentum de calumnia præstatur in iudicio contentioso per actorem 
et reum, ut L. i et 1. üi, C. De iur. calumn., et Authent., principales, eod. tit. ; 
Extra., eod. tit., per totum. Ergo hic a simili, cum sit eadem ratio, et sic 
eadem iuris dispositio, ff. Ad leg. Aquil., L. iud ; C. Ad leg. Falc., I. ult.; 
De constitut., #anslato ; cum similibus.  Solutio. Hic fuerunt opiniones 
variæ, attento iure Lombardo. Vna fuit opinio, et fertur quod fuit Mantua- 
norum, quod in hoc iudicio duellari præstatur sacramentum de astu ab utroque, 
tam ab actore quam a reo, et sic, secundum eos, corriguntur omnia iura loquen- 
tia de sacramento de astu non præstando. Adducunt, quod habetur in Lom- 
barda, Qualiter quis se defendat, L. mentio. Sed illa lex habet quatuor intellec- 
tus. Vus, quod intelligatur in testibus contrariis, ut potius fiat duellum quam 
periurent. Secundus, quod intelligatur in duobus contendentibus se possidere, 
ut potius duellent quam deirent. Tertius, quod intelligatur in eo contra quem 
iuratum est, quod furtum commiserit, et ille vult iurare contrarium. Quartus, 
cum duo litigant coram iudice, et unus iuravit de lato iuramento, et alter vult 
iurare contra. forum sententia reprobari videtur, quia non est hoc cautum 
iure, immo contrarium, ex parte rei, ut solus actor iuret, ut in Lombarda, 
Qualiter quis se defendat, 1. si quis alium astu. Fallit ubi fit duellum propter 


contrarietatem testium, ut in Lombarda, De testi., 1. fin. ; et Qualiter quis 


se defendat, 1. ss quis cum alio. Secunda fuit opinio Domini Caroli Bene- 
ventani, qui voluit distinguere an quis veniat ad duellandum in causa ipsum 
totaliter contingente, aut prorsus aliena, an principaliter aliena, secundario sua. 
In primo casu, utpote cum quis provocat aliquem super furto, vel incendio, 
sibi facto, vel adulterio uxoris suæ, tunc refert aut provocando dicit, ‘ tu com- 
misisti,”” aut dicit, ‘ suspicor quod commiseris.”” Primo casu, debet iurare rem 
ita esse. Secundo casu, debet iurare quod iustam habet suspicionem, et cum 


provocat ratione suspicionis, debet addicere causam suspicionis, utpote quod” 


ipsum viderit loqui cum uxore sua, et sic de aliis. Si autem provocat ad duellum 
in causa aliena, id est, non propter aliquid commissum contra se, sed contra 
alium, utpote cum provocat super crimine læsæ maiestatis, tunc, cum accedat, 
ut testis, debet iurare sic esse, ut præstatur iuramentum testis, ut C. De testi., 1. 
turisiurandi ; De testi., cap. fuis, et cap. cum nuntius ; cum similibus. Et sic 
dicit in reo, ut iuret rem sic non esse. Hæc opinio, quoad sacramentum rei, 
reprobatur, ut supra proxima. Tertia fuit opinio, et fertur fuisse Papiensium, 
videlicet, quod ex parte rei et provocati nullum præstari debeat iuramentum, 
sed ex parte actoris. De actore probatur in Lombarda, Qualiter quis se defendat, 
L. si quis astu. De reo probant. Nam reus tenetur ad alterum duorum, vel 
pugnet, vel si renuit, condemnetur. Sic igitur iuramentum pro parte rei nihil 
operatur, et sic ut superfluum resecandum, 1. ampliorem, $ in refutatoriis, C. De 
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appel. ; 1. non cogendum, $ Sabinus, ff. De procuratoribus. Quarta fuit opinio, 
et fuit cuiusdam Alberti, qui voluit dicere quod actor semper iurat præterquam 
in crimine læsæ maïiestatis, et testibus contrariis, et investitura prædi. In 
reo concordat cum aliis, præterquam cum Papiensibus. Et hoc credo in actore 
verum, quod regulariter præstet, præterquam in casibus de quibus supra. Et 
est ratio ut compellatur reus se purgare, non præcedente aliquo iudicio contra 
eum. Immo volunt iura, ad minus præcedere infamiam, et deficientibus pro- 
bationibus exponitur purgationi, De purgat. canon., per totum ; ïi, q. iv, per 
totum ; De accusat., qualiter, ii, et ibi notandum. Sic igitur iure Lombardo, 
quo duellum permittitur in casibus supra enumeratis, ad minus ex parte actoris 
præcedat iuramentum, et iuramentum debet esse conforme provocationi, ut 
si provocat de rei existentia, sic iuret si de suspicione, sic etiam iuret ut etiam 
differentia notatur inter iuramentum calumniæ et veritatis, ut, unum de 
credulitate, aliud de veritate, ut dixit dominus Carolus. In reo autem non 
concipio rationem necessitatis iuramenti. 


An uni parti dato campione, in casibus a iure permissis, licitum sit alteri parti 
dare campionem ? 


Secundo quæro, numquid si alicui partium detur campio, in casibus per- 
missis a iure Lombardo, qui sunt octo, ut supra notavi, an tunc liceat alteri 
parti dare campionem?  Solutio. Hic fuerunt opiniones variæ. Aliqui 
dicunt quod sic. Allegant quod habetur in Lombarda, Qualiter quis se defen- 
dat, L quicunque. Fallit in casu ubi servus contendit contra dominum. 
Secunda fuit opinio, quod alteri parti non liceat. Tunc et est ratio. Nam 
lex tunc in tribus casibus permittit, ergo denegat in aliis, ut ff. De legi., L. 2us 
singulare ; ff. Ad municip., Li; ff. Solut. matrimon., 1. s2 cum dotem; C. De 
procur., L. maritus ; De translatione prælatorum, cap. snier corporalia ; cum 
similibus. Ego credo hic ponderandum quod in hoc [refert] differt hoc iudi- 
cium duelli a iudicio contentioso, nam in iudicio contentioso regulariter quis 
per alium litigat, et propter hoc inventus est procuratorum usus, ut ff. De 
procurat., L. i, et [L.] $ wsws; sed in duello regulariter solum per se, et in hoc 
æquiparatur iudicio criminali, in quo non intervenit procurator ad causas 
causæ allegandas, ff. De public. iudic., L pænult., $ qui ad crimen; ét 1. 
servum quoque, $ publice, f. De procurat.; et cap. licet, et cap. veniens, De 
accusationibus. Et est ratio, quia in persona ® procuratoris non potest ferri 
sententia condemnatoria, quia innocens ; in personam domini, non, quia absens, 
ff. De pœnis, 1. absentem : sic directo in duello, nam in duello duellantes ad 
prostrationem personarum tendunt, ut ex hoc eliciatur veritas per hoc genus 
probationis. Et sic regulariter non intervenit campio, præterquam in casibus 
permissis. Si igitur emergat casus dandi campionis ex parte unius, et non 
emergat ex parte alterius, ille solus dabit campionem. Si autem utrinque 
emergat casus, uterque dabit, nisi dicas propter æqualitatem hinc inde servan- 


[Cap.clxxx.] 
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dam, ubi licitum uni det alter, ut L. éerminato, C. De fruct. et lit. expensis ; 
De mutuis petit., cap. i, et per totum titulum; regula non licet, De regul. iur., 
Lib. VI; et hoc sapit æquitatem, sed prius dictum verius de rigore iuris. 


[Cap. clxxxi.] Qualiter in casibus hinc inde, cum conceditur campro, fiet ipsorum datro 
et concess10 ? 


Tertio quæro, qualiter in casibus hinc inde, cum conceditur campio, fiet 
ipsorum datio et concessio? Solutio. Hic pondero quod, sicut in foro conten- 
tioso causa peroratur, sic per campiones in iudicio duellari, et sic infero quod, 
sicut in iudicio contentioso fieri debet æqua advocatorum distributio, ut 1. 
providendum, C. De postul., sic, ubi hinc inde fit campionum concessio, debet 
fieri ipsorum æqua distributio. In principalibus autem duellantibus non est 
ponderanda æqualitas, vel inæqualitas, cum causam propriam propriis viribus 
corporis sponte ad exitum perducant. 


(Cap. clxxxii.] An quilhibet admittatur pro campione ? 


Quarto quæro, an quilibet admittatur pro campione ? Solutio. Vt dic- 
tum est, hic æquiparatur campio advocato, sicut igitur quilibet admittitur ad 
postulandum, nisi sit prohibitus, ut 1. ï, ff. De postul.; sic quilibet admittitur 
ad officium campionatus, nisi repellatur a iure. Repellitur autem fur, ut in 
Lombarda, Qualiter quis se defendat, 1. s2 wé campionem. Et est ratio, quia 
infamis, fi. De furt., 1. non potest ; et si succumbit, præsumitur ratione proprii 


delicti succumbere, sic et alii criminosi gravibus criminibus irretiti, ratione 
prædicta. 


(Cap, cire] In cuius electione sit duellum ? 


Quinto quæro, in cuius electione est duellum ? Solutio. Regulariter in 
electione actoris, sicut dicimus in iudicio contentioso. Hoc habetur in Lom- 
barda, Qualiter quis se defendat, 1. si quis amodo. Fallit in crimine læsæ 
maïestatis, ubi ex necessitate cogitur duellare, et si aliquis dixerit “ argam,”” 
ut in Lombarda, De publicis criminibus, 1. fin. ; et in Lombarda, De iniur. 
mulier., 1. 11. 


To Qualiter ordinetur duellum ? 


Sexto quæro, qualiter ordinari debeat duellum ? Solutio. Lure non est 
cautum, sed consuetudine observatur, quod eligatur locus parvus amplus in 
civitate vel extra, qui locus circumcirca claudatur chordis, ita ut, misso banno, 
nullus audeat intrare nisi duellantes, nec audeat tumultum facere, propter 
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quem altera pars offendi posset. Et iudex erit ibi, in loco ut videre possit 
utrumque duellantium, et qualiter unus alium recipiat, ut finaliter iudicet in 
duello an quis succubuerit. 


Quibus armis duellari debeat ? 


Septimo quæro, quibus armis duellari debeat ? Solutio.  Iure Lom- 
bardo permittuntur scuta, fustes, ut in Lombarda, De testi., 1. si quis cum 
aliero ; et Qualiter quis se defendat, 1. mentio ; et hæc debent esse æqualia et 
a iudice præstari. 


An si arma, seu fustes, unius duellantium frangantur, vel cadant, 
debeant alia dari ? 


Octavo quæro, quid si arma, seu fustes, unius duellantis frangantur, vel 
cadant, an debeant alia dari. Et videtur quod sic. Nam dicit textus quod 
pugna debet fieri cum fustibus et scutis, ut in Lombarda, Qualiter quis se de- 
fendat, 1. mentio ; et in Lombarda, De testi., 1. si quis cum allero ; sed nisi 
alia darentur, non fieret cum fustibus. Ergo. Confirmatur. Nam fustes in 
duello æquiparantur testibus et instrumentis in iudicio contentioso, sed in foro 

_contentioso fit multiplicatio productionis testium et instrumentorum, etiam 
si aliquorum dicta frangantur ante publicationem et notitiam dictorum, ut in 
Authent., De testi., $ si vero ; De testi., fratermitatis ; et Clemen., éestibus, 
eod. titulo. Quidam hoc tenent in frangente, secus si cadant, quia tunc debet 
imputari fortunæ suæ. Ali dicunt quod in nullo casu sunt præstanda, sed 
imputari debet fortunæ suæ. Alii dicunt stari consuetudini super hoc. Ego 
credo opinionem secundam fore veram, scilicet, quod non sint alia præstanda, 
sive cadant, sive frangantur, nisi aliud habeat consuetudo quæ operari potest 
effectum, ut lex ff. De legi., 1. de quibus ; C. Quæ sit long. consue., 1. ii; xi 
dist., consuetudinis ; 1 dist., consuetudo. Et est ratio. Nam in duello, ut dixi 
in principio tractatus, quæritur aliquando quid contra naturam, ut quod minus 
fortis, et quod minus industriosus, vincat fortiorem et magis industriosum, 
quod aliquando contingat casu intercedente. Ergo uterque duellantium dimit- 
tendus est subiectioni casuum quibus se libere exposuerunt, alias transiret 
natura duelli ad purgationem indicti. Confirmatur. Nam, si diceremus dari 
nova arma, ubi caderent, sic a simili diceremus duellantem cadentem sublevari, 
quod est absurdum. Nam propter hos casus, aliquando contingit potentiorem 
succumbere, et in hoc demonstratur iudicium divinum. 


Quis duellantium primo percutere debeat ? 


Nono quæro, quis in duello prius percutere debeat ? Et videtur quod 
provocans, nam hoc iudicium duellare est simile iudicio contentioso, ut supra 
tactum est sæpius. Sed in iudicio contentioso actor primo porrigit libellum 
reo, et postea reus respondet, ut in Authent., offeratur, C. De lit. contestat. ; et 


[Cap. clxxxv.] 


[Cap. clxxxvi.] 


[Cap. clxxxvii.] 
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cap. i, De libel. oblatione. Ergo a simili, provocans primo percutiet provo- 
catum. In contrarium videtur, reus favorabilior est, ut 1. Arrianus, fi. De 
obl. et act. : et regula favorabiliores, ff. De regul. iur. ; regula in pœms, eod. 
tit., lib. vi. Solutio. Credo primam partem veram, nec obstant allegata in 
contrarium, quia illa iura loquuntur in finibus iudiciorum, cum non restat nisl 
definitiva sententia, quia tunc favendum est reo. Sed circa principia faven- 
dum est actori, ut L. si quis intentione ambigua, ff. De iudic.; et 1. inter shipu- 
lantem, $ i, ff. De verb. obligationibus. Vel dici posset quod hic non est ser- 
vandus ordo, sed locus est præventioni vel etiam concursui. 


An duellum, prima die non terminatum, sequenti die possit terminari ? 


[Cap. clxxxviii.] 

Decimo quæro, an, si duellum terminari non possit prima die, possit ad 

sequentem diem deferri? Solutio. Dico quod sic. Dico enim donec finiatur 
instaurandum est. 


[Cap cixaxix.] An succumbens in duello condemnetur in expensis ? 


Vndecimo quæro, numquid succumbens in duello debeat in expensis con- 
demnari adversario ?  Solutio. Ad similitudinem iudici contentiosi, quo 
victus victori condemnatur in expensis, ut 1. properandum, $ sin autem, C. De 
iudiciis ; et L. éerminato, C. De fruct. et lit. expens.; et cap. finem, De dolo 
et contum. ; cap. calumniam, De pœnis. Posset sic in duello dici “ victus vic- 
tori,”” etc. 


[Cap. exe.] An provocans in duello succumbens puniatur pœna talionis ? 


Duodecimo quæro, an provocans in duello succumbens puniatur pœna 
talionis ? Solutio. Ad similitudinem iudicii criminalis contentiosi, ubi im- 
ponitur pœna talionis accusanti succumbenti, ut cap. swper his, De accus. ; 
et cap. licet, eod. tit. ; et I. fin., C. De accusat. ; sic in duello, cum duellatur 
propter crimen puniendum ad publicam vindictam. 


[Cap.exci] An provocatus ad duellum propter crimen, succumbens &t condemnatus, possit 
de eodem crimine in iudicio contentioso accusari ? 


Tertiodecimo quæro, an provocatus ad duellum propter crimen, succum- 
bens et condemnatus, possit de eodem crimine accusari in iudicio contentioso ? 
Solutio. Posset dici quod, cum iure civili duellum purgatorium non approbe- 
tur, immo penitus reprobetur, ut 1. una, C. De glad., lib. xi; et de iure cano- 
nico, ut in De pugnant. in duello ; et De purg. vulg., per totum, ut etiam supra 
in principio tractatus tactum fuit. Hæc definitio, lege reprobata, paret præiu- 
dicium iuridicæ discussioni, et sic non obstat cum de delicto eiusdem sæpius 
non sit quærendum, ut 1. Jicet, in fine, ff. Naut. caup. stabul. ; et cap. de his, 
De accusat. ; quia illa iura loquuntur, cum prior examinatio et discussio fuit 
iuridica, et sic infertur quod absolutoria lata in duello non parat exceptionem 
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rei iudicatæ, accusare volenti in iudicio contentioso. Hæc vera, nisi con- 
suetudo regionis aliud induceret, ut, videlicet, servaretur Ius Lombardum, 
secundum cuius dispositionem consecutus sum hunc passum, et sic limitandæ 
sunt solutiones præcedentium quæstionum. 


An provocans ad duellum propter crimen publicum, desistens a duello, incidat 
pœnam Turpiliani ? 


Quartodecimo quæro, numquid provocans ad duellum propter crimen 
publicum, desistens a duello, incidat pœnam Turpiliani ? Et videtur quod sic, 
ad instar criminalis iudicii contentiosi, ut L. i, $ si quis autem, ff. Ad Turpi- 
lianum. Solutio. Iure communi non procederet quæstio, cum iure communi 
sit reprobatum hoc iudicium, ut supra. Sed, iure quo permissum, posset dici 
ex eadem æquitate ipsum puniendum, et dico arbitrio iudicis, cum non sit iure 
expressa, De offic. iudicis delegat., cap. de causis, in fine ; ff. De iur. delib.®, 
1. 1. Poœnam tamen Turpiliani non credo ipsum incidere, cum pœnæ sint 
restringendæ, ut 1. cum quidam, ff. De lib. et posth. ; et $ pœnæ, De Pœnit., 
dist. i; regula in pœnis, De reg. iuris, lib. vi. Hæc, ut dixi, iure Lombardo 
procedunt. Nam iure communi, recedens a duello non punitur, immo talis 
legi obtemperat, et prosequens facit contra legem. 


An provocans ad duellum iure Lombardo possit desistere cum hicentia iudicis ? 


Quintodecimo quæro, numquid provocans ad duellum iure Lombardo 
possit desistere cum licentia iudicis ? Apparet quod sic, ad instar accusantis 
abolitionem impetrantis, ff. Ad Turpil., L abolitio, et 1. si quis interveniente, 
et L Domitianus; C. De abolit., per totum. Solutio. Iure communi hoc 
clarum, quia sine abolitione, et bene facit. Iure Lombardo credo etiam quod 
iudex ex causa concedere potest, ad instar accusatoris, ut supra allegatum est. 


An provocans ad duellum desistere possit sine pœna ante litem contestatam ? 
liem et quando in duello dicatur lis contestari ? 


Sextodecimo quæro, an provocans ad duellum desistere possit sine pœna 
ante litem contestatam, et, cum hoc, etiam quæro, quando, proportionaliter in 
iudicio contentioso, in duello lis dicatur contestari? Et videtur quod ante 
sine pœna possit desistere. Nam ante litem contestatam non dicitur quis 
‘ agere.,’” sed ‘ agere velle,” ut 1. aæmplius, ff. Rat. rem haberi. Ergo ante 
desistere poterit. Confirmatur. Nam ante litem contestatam desistenti par- 
citur, ff. De in ius vocando, 1. quamwis. Ergo. Confirmatur, per 1. sine 
metu, C. De adulter. ; et ff., 1. miles, $ socer, eod. tit. ; et 1. quæsitum, ff. Ad 
Turpilianum. In contrarium facit L. #n senatus, $ qui post, ff. Ad Turpilia- 
num, ubi probat textus quod desistens ab accusatione ante litem contestatam 
incidat in Turpilianum. Idem probat 1. pænult., C. De calumniatoribus, 


[Cap. excii.] 


[Cap. exciii.] 


{Cap. exciv.] 
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Solutio. Hæc quæstio præsupponit alterius quæstionis decisionem, scilicet, 
quando lis proportionaliter contestari dicatur in hoc iudicio duellari. Et 
videtur quod post unam percussionem actoris, et aliam rei, quia in iudicio 
contentioso sic fit contestatio per petitionem et contradictionem secutam, ut I. 
rem non novam, $ patroni, C. De iudiciis ; et Authent., offeratur, C. De litis 
* contestat.: et cap. uno, eod. tit., Extra. Sed prima percussio habetur loco 
libelli, secunda percussio, quæ fit a reo, est contradictio, ergo sic fit litis con- 
testatio. Contrarium credo verum, scilicet, quod fiat litis contestatio, cum 
provocat, asserendo quod crimen commiserit, et ille negat. Quod hoc sit 
verum patet. Nam post litem contestatam præstatur iuramentum de calum- 
nia, in Authent., Vt litigantes iurent in exordio litis, in princip. ; et L. ïi, C. De 
[iuramento calumniæ] iureiurando propter calumniam. Sed duellantes, post 
hanc verbalem provocationem et contradictionem, iurant de astu, ut supra 
deductum est. Incipit ergo duellum a verbali proclamatione, sed percussuræ 
habentur, loco probationum per testes et instrumenta, quæ fiunt post litem 
contestatam, Vt lite non contestata, per totum. Et sic modifica solutionem 
quæstionis qua quæsivi quis primo percutere debeat. Hac solutione præmissa, 
principalis quæstio incidit in quæstionem illam, an pœna Turpiliani vindicet 
sibi locum ante litem contestatam. Et glossæ sunt contrariæ. Vna est in 1. 
[si] miles, $ socer, ff. De adulteriis, et fuit Hugolini, et tenet quod non incidat. 
Alia est in L. ï, C. Ad Turpilianum, quæ tenet quod incidat, et fuit Azonis, et 
illam credo veram per I. 2n senatus, $ qui post, ff. Ad Turpilianum; et per 
Authent., qui semel, C. Quomodo et quando iudex. Tamen dicit Petrus quod 
accusator pænitere potest antequam reus citatus veniat ; sic intelligit L. guæsi- 
tum, ff. Ad Turpilianum. Et simili modo habetur solutio præmissæ quæstionis, 
loquendo de iure Lombardo, ut supra. Deo gratias. 


Explicit tractatus De Bello compilatus per me, Iohannem de Lignano 
de Mediolano, minimum iuris utriusque doctorem, in studio Bononien- 
si, MCCCLX, pendente forti exercitu contra civitatem, qui causam 
dedit tractatui, ut Scholaribus tunc causa foret exercitii, Doctorum 
autem subiceretur correctioni. Deo gratias. Amen. 


TABVLA TRACTATVS 


Ractatus iste De Bello prima sui divisione dividitur in tres partes princi- [Cap.i. 
pales, quarum ultima in sex tractatus dividitur et subdividitur, prout 
tibi per tabulam istam clarius infra demonstrabitur, rubricellis suis suo ordine 
collocatis. 
Prima pars principalis. 


© Quid sit Bellum, et qualiter describatur ? 


Secunda pars principalis. (Cap. üi] 


De divisione Belli et qualiter dividatur. 


Tertia et ultima pars principalis 


ponit ordinem tractatuum, et dividitur in sex principales tractatus. 


Pyimus tractatus. 
De Spirituali Bello Cœælesti. 


Qualiter Spirituale Bellum Coœleste est metrum et mensura Spiritualis 
Humani Belli. 

De naturali deductione Spiritualis Belli corporum cœlestium ad bella 
terrestria. 

Qualiter, secundum astrologos et naturales philosophos, necessario sit 
dare bellum. 


Secundus tractatus. 


De Spirituali Humano Bello, secundum theologiam. [Capp. üïi-vi.] 
De Spirituali Humano Bello, secundum moralem philosophiam. [Oro vit 
Tertius tractatus, (Cap. ix.] 


scilicet, De Vniversali Corporali Bello, 


et iste dividitur in sex tractatus. 
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Primus tractatus, scilicet, quo ture introductum sit ? 


Qualiter iure divino ortum habuerit Bellum Vniversale Corporale ? 
Qualiter iure gentium ortum habuerit Bellum Vniversale Corporale ? 


[Cap. x.] 
[Cap. xi.] 


Pole Secundus tractatus tertii principalis, scilicet, quibus liceat bellum 
indicere universale ? 


Quibus primo et principaliter, et quo iure, et contra quos, bellum indi- 


cere liceat universale ? 
An bellum motum per Imperatorem contra Ecclesiam sit iustum, et an 


[Cap. xv.] 
teneantur subditi in hoc obtemperare ? 
Quid econtra iuris sit, cum Papa, scilicet, movet bellum contra Impera- 


[Cap. xvi] 
torem ? 
[Cap. xvii.] Tertius tractatus tertii principalis, scilicet, que sint aggregantia bellum ? 
De legione et cohorte, et qui et quot numero in eis requirantur ? 
[Cap xvil.l Qualiter milites se habere debeant in bello, et cui obediant, et a quibus 
abstinere præcipiuntur ? 
[Cap. xix.] Quæ pertineant ad officium ducis belli ? 
[Cap. xx.] Qualiter varie puniuntur milites, prout varie delinquunt ? 
[Cap. xxi.] De fortitudine, et ipsius natura, et quæ fortitudo dicatur moralis, et quæ 
non, et quæ bellum ducit ad finem rectum, et quæ non ? 
(Cap. xxii.] An fortitudo sit virtus cardinalis ? 
[Cap. xxiii.] Vnde et qualiter quatuor principales virtutes dicantur morales ? 
Quid sit virtus ? 
[Cap. xxiv.] De triplici specie boni, et qualiter quatuor cardinales virtutes eliciantur 


a bono ? 
Quomodo et qualiter in bello quis possit dici fortis ? 


[Cap. xxvii.] Quis sit principalior actus fortitudinis ? 
Quot generibus fortitudinis quis utatur in bello ? 
An fortis in bello potius debeat mortem exspectare quam fugere ? 


[Capp.xxv,xxvi.] 


[Cap. xxviii.] 
(Cap. xxix.] An miles unacum comitiva sua viriliter in hostes prorumpens, et ipsos 
totaliter confringens, contra mandatum ducis, sit capite puniendus ? 
[Cap. xxx] An duci belli capto ab hostibus sit venia concedenda ? 
Quartus tractatus tertir principalis, et dividitur in duas sur principales partes. 
[Cap. xxxi.] Prima pars, scilicet, qui tencantur ad bellum accedere ? 
An a domino, moto iusto bello, teneantur vassalli ad bellum accedere 
propriis expensis ? 
[Cap. xxxii.] An subditi uni baroni moventi guerram contra regem suum, teneantur 


iuvare ipsum baronem contra regem ? 


’ 
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An subditi uni baroni, moventi guerram alteri baroni, teneantur ipsum 
primo, vel regem, moventem guerram alteri regi, iuvare utriusque mandato 
uno concursu recepto ? 

An vassallus non legius duorum dominorum, utrumque vel alterum, et 
quem, iuvare teneatur ? 

An vassallus teneatur iuvare dominum contra patrem, vel pater contra 
filium ? 

An civis duarum civitatum teneatur iuvare unam contra aliam ? 

An vassallus vocatus a domino teneatur ipsum sequi in partibus ultra- 
marinis, ad pugnandum contra barbaros ? 

An servi teneantur ubique sequi dominum ad bellum ? 

An liberti, vocati, teneantur sequi patronum ad bellum ? 

An agricolæ, vocati, teneantur sequi dominum ad bellum ? 

An confœderatos, seu colligatos, possit dominus provocare ut ipsum 
iuvent in bello ? 

An subditi, ratione iurisdictionis tantum, teneantur ad bellum accedere ? 


Secunda pars, scilicet, de personis non astrictis ad bellum libere accedentibus, et 
dividitur in sex principales partes. 


Prima pars, scilicet, de libere accedentibus. 


An libere accedentes obligent sibi illum in cuius servitium vadunt, si dam- 


num inde patiantur ? 
An commodatarius teneatur commodanti equos et arma in bello deper- 


dita resarcire. 
An conductor teneatur locatori equos et arma in bello deperdita re- 


sarcire ? 
An provocans contra spoliatorem provocati, ad bellum accedentis, aget 


vi bonorum raptorum, vel furti ? 
An non vocati, sed proprio motu accedentes, ad bellum obligent sibi 


illum in cuius servitium vadunt ? 
An non vocati, sed proprio motu ad bellum accedentes, et utiliter profi- 
cientes, obligent sibi illum renitentem et contradicentem in cuius servitium 


vadunt ? 


Secunda pars de accedentibus, quia tenentur ad antdota. 


An talis agat contra illum quem iuvat ? 


Tertia pars de accedentibus propter gloriam consequendam. 


An tales obligent sibi illum in cuius subsidium vadunt ? 


Quarta pars de accedentibus, quia locant operas suas. 


An tales agant contra conductores ? 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 
(Cap. 
[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


(Cap. 


[Cap. 


[Cap. 


[Cap. 
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xxxiv.] 


xxx v.] 


xxx vi.] 
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xlviii.] 
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(Cap. li] Quinta pars de accedentibus animo spoliandi. 


An talibus actio competat ? 


[Cap. lii.] Sexta pars. 


An clerici ad bellum accedere possint ? 
An stipendiarii in Alamania, constituto salario per conducentem, agant 
contra eum, qui dum venirent, amisit totaliter statum suum ? 
(Cap. liii.] An stipendiarii assumpti de Alamania per civitatem Italicam, consti- 
tuto salario per annum, qui dum venirent, civitas violenter occupata est per 
tyrannum, agant ad salarium in totum, aut pro rata, vel ad quid ? 


(Cap. liv.] An quando solvi debeat stipendiariis, an, scilicet, in principio cuiuslibet 
_ mensis, an in fine ? 
[Cap lv.] An stipendiarii se absentantes, etiam de licentia domini, aliquo tempore, 
perdant salarium pro illo tempore ? 
(Cap. lvi.] An si stipendiarii culpa sua servire nolint toto tempore firmæ suæ, per- 
dant stipendium totius temporis, an tantum pro tempore quo non servierint ? 
[Cap. lvii.] An stipendiarius servire possit per substitutum ? 
(Cap. lviii.] An stipendiarius perdat stipendium tempore quo infirmatur ? 
[Cap. lix.] Quintus tractatus tertir principalis, scilicet, de spohis eb capturis que 


fiunt in bello. 


An aliquid capiens in bello efficiatur dominus personæ captæ et rei, et an 
sit locus postliminio ? 


(Cap. Ix.] An capti in bello duarum civitatum efficiantur servi, et dominium eorum 
quæratur ? 
(Cap. Ixi.] An capta in bello efficiantur capientium ? 
[Cap. Ixii.] An in bellis licitum sit insidis uti ? 
(Cap. Ixii.] (Desunt hic verba ‘an in festis licitum sit bellare ? ”.) 
[Cap. Ixiv.] An consecutus in bello totum suum interesse, possit iterum adversarium 
in iudicio convenire, vel bellum iterato contra eum indicere ? 
[Cap. Ixv.] An morientes in bello salventur ? 
[Cap. Ixvi.] An pro rebus et possessionibus Ecclesiæ corporali bello bellare liceat, et 
super hoc milites convocare ? 
(Cap. Ixvii.] An liceat episcopis ad bellum accedere sine licentia Papæ ? 
(Cap. Ixvii.] An prælati pro temporalibus, quæ tenent ab Imperatore, teneantur sol- 
vere tributum pro bellis ab eo indictis ? 
(Cap. Ixix.] An captis in bello iusto sit miserendum ? 
[Cap. xx] An Ecclesia bellum debeat indicere Iudæis ? 
[Cap. Ixxi.] An degentes in bello, qui pugnare non possunt, gaudeant immunitatibus 
bellantium ? 
(Cap. Ixxii.] An liceat prælatis ratione temporalis iurisdictionis bella indicere, et eis 


interesse, et ad bellandum alios hortari ? 


hi ton net: fus List tel 
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An liceat prælato, pro iniuria subditi sui impunita, bellum indicere, et (Cap. 


alios quam iniuriantes capere ? 


An delegatus Papæ possit indicere bellum, id est, invocare brachium (Car. 


sæculare ? 
An bella indicta per Ecclesiam contra excommunicatos sint meritoria ? 


Sextus et ultimus tractatus tertii principalis per MmoduM tabule, scilicet, quot 
sint genera bellorum corporalium de quibus reperitur in iure expressum ? 


Quartus tractatus tertir principalis, scilicet, De Bello Particulari quod fit ob 
tutelam sui, ef dividitur in octo sui partes principales. 


Prima pars. 


Quid sit particulare bellum ? 


Secunda pars. 


Quot sint species particularis belli ? 


Tertia pars. 


Quo iure inductum sit particulare bellum ? 


Quarta pars, 
scilicet, Quibus liceat hoc particulare bellum indicere ? 


An clericis competat hoc bellum indicere ? 


An cum liceat clerico se defendere, etiam occidendo, hoc sibi liceat in 


ecclesia ? 


An liceat clerico celebranti invaso se defendere et occidere, et si sic con- 


tinuato officio celebrare ? 


An baptizanti, inungenti, confirmanti, ordinanti, et singula sacramenta 


conferenti invasis, licitum sit collationem illorum postponere inchoatam ? 


An præeligenda sit mors® invasi sacerdotis, cum puerum in mortis articulo 


baptizat, an vita æterna ipsius pueri, ne sine baptismo decedat ? 
An monacho liceat se defendere sine licentia abbatis sui ? 
An servo liceat se defendere sine iussu domini sui ? 


An bannitis, qui quandoque per leges municipales occidi impune possunt, 


liceat se defendere ? 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 


[Cap. 
[Cap. 
[Cap. 
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Ixxiii.] 


Ixxiv.] 


Ixxv.] 


Ixxvi.] 


Ixxvii.] 


Ixxviii.] 


Ixxix.] 


Ixxx.] 


Ixxxi.] 
Ixxxii.] 


Ixxxiii.] 


Ixxxiv.] 


Ixxxv.] 


Ixxxvi.] 


Ixxxvii,] 


Ixxxvii bis.] 


Ixxxviii, ]) 


Quinta pars, | Le 

scilicet, Contra nt hoc particulare bellum indice? 
An licezt contra superiorem suum? né tee 
An ir ee es à Do | +2 
An fo contra patrem ? 


An monacho contra abbatem ? 
An servo contra dominum ? 


Sexta pars, > è 
sciliceé, Pro quibus liceat hoc particulare bellum indicere, 
< dividitur in duas sui partes principales. 


#1 , | Prima pars, scilicet, pro quibus personis liceat : 2. 
* | 1Cap. ex] An Bceat patri pro filio ? 
Sn ICap. ex An marito pro uxore ? 


| ICap. zovñi] An pro fratre, sorore, et aliis coniunctis personis ? ? 
[Cap. sort j An quis teneatur quem defendere ne ab alio occidatur ? 
. ICap. zcix] An vassallus teneatur iuvare dominum suum ? 
ICpeJ An servus tencatur defendere dominum suum ? 
[C2p. ci] An miles tencatur defendere præpositum suum ? 
(Cap. ci} An vass2llus videns dominum invasum ex una parte, patrem ex ES 
utrumque pariter in mortis articulo nisi iuventur, nec iuvare potest nisi alte- 
Tum, querttur quem iuvabit ? . 
(Cap. cit] Quid iuris, eodem themate retento, in clerico, qui videns episcopum 
suum invaSuUM EX Una parte, patrem ex alia, utrumque pariter in mortis arti- 
culo nisi iuventur, nec iuvare potest nisi alterum, quæritur quem iuvabit ? 


ICap. cr] Secunda pars, scilicet, pro quibus rebus liceat ? 
An liceat pro rebus juste possessis ? 
(Cap. x] An pro imuste possessis ? 


[Cap. vi] An et «1 Hcezt res defendere, defendens etiam cum moderamine incul- 
patz tutelz, si occidat vel mutilet, irregularitatem incurrat ? 
(Cap. cri An, pro rebus suis defendendis contra clericum, excommunicationem 
incidat manus imiciendo ? 
[Cap. cvis ] An pro rebus defendendis vocatis amicis licitum sit subsidium impen- 
dere ? 
(Cap. x] An pro rebus defendendis licitum sit sic contra omnes vim vi EE. 
icut contra quos licitum est pro personis ? 
(Cap. ex} An pro rebus depositis vel commodatis liceat vim vi repellere ? 
Septima pars, 
(Cap. exil] scslscét, Qualiter liceat hoc particulare bellum indicere ? 


An heat cum moderamine inculpatæ tutelæ ? 
Quid sit moderamen inculpatæ tutelæ, et quæ in eo requirantur ? 
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An liceat vili et debili cum ense se defendere contra fortem et robustum (Cap. exii.] 
pugno tantum percutientem ? 

An et si liceat incontinenti se defendere, qualiter intelligatur illud (cap. exii.] 
‘‘incontinenti ”” ? 

Qualiter intelligatur æquivalentia in ipso actu violento ? [Cap. exiv.] 

An vindicasse videar, non defendisse, si spoliatorem meum de posses- (Cap. exv.] 
sione mea expuli, qui ante satisdare volebat de possessione restituenda. 

An paratum ad me percutiendum exspectare debeam, vel eum prævenire ? [Cap. exvi] 

An miles quem vicinus aggreditur censeatur vim vi repellere, si exspectet [Cap. exvi.] 
et percutiat, cum tamen alias fugere posset ? 

An si vulneratus post vulnera insequatur vulnerantem, et ipsum percu- {[cap. exvii.] 
tiat, quod tamen non licet, puniri debeat ut dolosus, vel ut culpabilis ? 

An violentia illata personæ possit per amicos propulsari sicut illata (cap. exix.] 
rebus ? 

An serviens, de mandato domini sui, uxorem ipsius interficiens, ex- (Cap. exx.] 
cusetur ? 


Octava et ultima pars quarti tractatus tertii principalis. (Cap. cxxi.] 


Quis sit finis particularis belli ? 


Quintus tractatus tertii principalis, (Cap. exxii.] 


scilicet, De Particulari Bello quod fit ad defensam mystici corporis, quod 
‘Represaliæ ”” nuncupatur, 


et dividitur iste tractatus, prima sui divisione, in duas partes principales. 
Prima pars ponit unde, et a quo, ortum habuerunt represalie ? (Cap. cxxiii.] 


Secunda pars, scilicet, de causis represaliarum. De causa productiva sive (Cap. exxiv.] 
efficiente represaliarum. 


Tertia pars, scilicet, de causa materiali, et dividitur in quatuor partes (Cap. cxxv.] 
principales. 


Prima pars, scilicet, de materia in qua. 


Quid sit materia in qua ? 

Quid sit materia circa quam ? 

Quid sit materia contra quam ? 

Quid sit materia ex qua ? 

Quibus personis concedatur facultas represaliandi ? 

An incolis represaliæ concedantur ? 

An civibus non subiectis iurisdictioni civitatis, et alias non facientibus (Cap. exxvi.] 
factiones, sint indicendæ represaliæ ? 
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(Cap. exxvii.] An civi per conventionem concedantur represaliæ contra civitatem 
originis ? 

(Cap. exxviii.] An civibus, et habitis pro civibus, limitatæ tamen, represaliæ concedan- 
ture 

(Cap. cxxix.] An civibus unius civitatis, qui pacto vel statuto tractantur ut cives alte- 
rius civitatis, per eandem concedi possint represaliæ ? 


[Cap. cxxx.] Secunda pars, scilicet, de materia circa quam. 


An contra res eorum qui capi non possunt vigore represaliarum possint 
indici represaliæ ? 

[Cap. exxxi.] An represaliæ, simpliciter indictæ, exerceri possint contra bona existen- 
tia in territorio civitatis contra quam sunt indictæ, ut capiantur et reducantur 
intra territorium civitatis indicentis ? 

[Cap. cxxxii.] An si una civitas indicat represalias contra aliam, possit rector civitatis 
indicentis, scribendo rectori civitatis contra quam, exercere represalias in res 
ibi situatas ? 


[Cap. cxxxiii.] Tertia pars, scilicet, de materia contra quam. 


An represaliæ indictæ per unam civitatem contra homines alterius civi- 
tatis, exerceri possint contra incolas illius civitatis ? 


(Cap. cxxxiv.] An represaliæ, indictæ per unam civitatem contra homines alterius civi- 
tatis, exerceri possint contra homines illius civitatis alibi morantes ? 

(Cap. cxxv.] An represaliæ exerceri possint contra cives vel incolas unius civitatis, 
onera subeuntes eiusdem, qui etiam sint cives alterius civitatis ? 

(Cap. exxxvi.] An contra mulieres exerceri possint represaliæ ? 

(Cap. exxxvii.] An contra clericos non coniugatos, item et an contra coniugatos, exerceri 


valeant represaliæ ? 


An episcopo, negligente de clericis suis iustitiam facere, nec haberi pos- 
sit recursus ad superiorem, possint indici represaliæ contra clericos eosdem 
per iudicem sæcularem ? 


[Cap. cxxxviii.] An contra Bononienses, vel etiam alios studentes Bononiæ, euntes Pa- 
duam pro studio, exerceri possint represaliæ ? 
(Cap. exxxix.] An contra ambasciatores exerceri possint represaliæ ? 
(Cap. exl.] An contra euntes ad nundinas, ad Sanctum Iacobum, vel ad alium locum 


indulgentiæ, item an contra navigantes, et an contra illos qui in ius vocari 
non possunt, et in multis aliis casibus, exerceri valeant represaliæ ? 


(Cap. exli.] An contra Bononiensem potestatem, Mediolani ibi iniustitiam facientem, 
possint represaliæ concedi ? 

(Cap. exlii.] An contra officiales potestatis vel rectoris, iniustitiam facientes, possint 
represaliæ indici ? 

(Cap. cxliii.] An contra consules, priores, civitatis, iustitiam facere denegantes, possint 
indici represaliæ ? 

{Cap. cxliv.] An contra singulares personas, penitus innocentes, propter delictum do- 


mini, vel alterius privati, de quo non fit iustitia, indici possint represaliæ ? 
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An contra homines, quoad quid tantum, non autem plene, uni civitati (Cap. exW.] 
subditos, indici possint represaliæ ? | | 

An contra certum genus hominum, facere iustitiam denegantium, indici (Cap. exlvi.] 
possint represaliæ ? 


Quarta pars, scihicet, de materia ex qua, que insurgit ex defectu vurisdictionis,  1Cap. exivi.] 
quia primo requiri debet iudex antequam represaliæ concedantur. 


An requiri debeat iudex ut iustitiam faciat antequam represaliæ conce- 1Cap. exlviii.] 
dantur ? 
An iudex iniuriam patientis, qui non audet litigare in civitate iniuriam (Cap. exlix.] 
inferentis, possit scribere, ut in alios iurisdictionem prorogent, vel arbitros 
eligant ? 
Quis iudex requiri debeat ut iustitiam faciat ? (Cap. cl.] 
Qualis iniustitia requiratur, ut represaliæ indicantur ? (Cap. cli.] 
Quando dicatur non posse haberi copia superioris, ut locus sit represa- [Cap di.] 
liarum indiction!i ? 


Quarta pars principalis, scilicet, de causa formali, et dividitur in duas (Cap. clii.] 
partes principales. 


Prima pars, scilicet, de forma indicendarum represaliarum. 


Quis comparere possit ad hoc, ne indicantur represaliæ ? (Cp. ci] 

Qualiter constabit de iniustitia facta, vel ea denegata ? M Ut 

An si aliqua capiantur vigore represaliarum, detineri valeant, ex primo ICap. ei] 
decreto, an secundo ? 


Secunda pars, scilicet, de forma exercendi represahas. (Cap. clviüi.] 


An liceat illi cui sunt concessæ represaliæ, auctoritate propria, vel per 
ministros concedentis, exerceri ? 

An personas et res captas teneatur capiens iudici præsentare, vel sibi [Cap clix. 
retinere ? 

An res captæ vigore represaliarum vendantur, vel in solutum accipiantur, (Cap. elx.] 
vel æstimentur ? 

An diebus feriatis possint represaliæ exerceri ? (Cap. clxi.] 

An, si quis vult se defendere, vel res captas, qualis cognitio adhibeatur ? (Cap. cixii] 

An exacto competat regressus, contra illum propter cuius debitum vel (Cap. exi.] 
delictum exactus est ? 

An exacto succurratur contra rectorem sicut contra debitorem princi- [Cap. elxiv.] 
palem ? | 

An captus vigore represaliarum possit, auctoritate propria, homines (Cap. elxv.] 
illius civitatis capere in qua captus fuit ? 

An per statuta represaliæ concedi possint in casibus aliter a iure non per- [Cap. clxvi.] 
missis ? 


[x8] 
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An statutum civitatis quo cavetur quod filius teneatur pro patre delin- 
quente possit exerceri contra filium existentem extra territorium civitatis 


condentis ? 


(Cap. clxvi.] An per pactum possit licite fieri quod unus teneatur pro alio ? 
(Cap. clxviii.] Sextus et ultimus tractatus tertii principalis huius operis, 
scilicet, De Particulari Bello quod fit ad purgationem, quod ‘“ Duellum ” 
nuncupatur, 


et dividitur, prima sui divisione, in septem partes principales. 


Prima pars. 
(Cap. clxix.] Quid sit Duellum ? 


(Cap. clxx.] Secunda pars, scilicet, quot sint species Duelli ? 
Qualiter duellum fit propter odii exaggerationem ? 
Qualiter fit duellum propter gloriam in publico consequendam ? 
Qualiter fit duellum propter purgationem alicuius criminis iniuncti ? 


(Cap. clxxi.] Tertia pars, scilicet, quo iure sit inductum et quo inhibitum ? 

Qualiter duellum, quod fit propter odii exaggerationem sit introductum 
iure naturali, sumpto pro instinctu naturæ, proveniente ex sensualitate ad ali- 
quid appetendum ? 

(Cap. cixxii.] Qualiter duellum, quod fit propter odii exaggerationem, sit inhibitum 
iure naturali, sumpto pro rationabili intelligentia, et sic iure gentium et 
divino, canonico et civili ? 


[Cap. claxii.] Qualiter duellum, quod fit propter gloriam, sit inductum iure naturali, 
sumpto pro instinctu naturæ ex sensualitate proveniente ? 
(Cap. clxxiv.] Qualiter duellum, quod fit propter gloriam, sit inhibitum iure divino ? 


Qualiter duellum, quod fit propter gloriam, sit inhibitum iure gentium ? 
Qualiter duellum, quod fit propter gloriam, sit inhibitum de iure cano- 
nico et civili ? 


(Cap. clxxv.] Quarta pars, scilicet propter quid duellum purgatorium sit permissum, et 
propter quid prohibitum ? 
Qualiter duellum purgatorium inhibitum sit iure divino ? 
Qualiter duellum purgatorium inhibitum sit iure gentium ? 
Qualiter duellum purgatorium inhibitum sit iure canonico ? 
Qualiter duellum purgatorium sit inhibitum regulariter iure civili ? 


(Cap. avi] Quinta pars, scilicet, in quibus casibus permittatur duellum purgatorium ? 
Qualiter duellum iure Lombardo in viginti casibus permittatur ? 


(Cap. clxxvii.] Sexta pars, scuhcet, inter quos iniri possit duellum ? 
Qualiter duellum purgatorium inter principales regulariter fieri debeat ? 
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Septima et ultima pars, scilicet, qualiter fiat duellum. 


Qualiter duellum purgatorium ad instar sit iudicii contentiosi ? 

An iuramentum de astu inter duellantes sit præstandum, et per quem ? 

An uni parti campione dato, in casibus a iure permissis, liceat etiam 
alteri parti dare campionem ? 

Qualiter, in casibus hinc inde, cum campio conceditur, fiet ipsorum datio 
et concessio ? 

An quilibet admittatur pro campione ? 

In cuius electione sit duellum ? 

Qualiter ordinetur duellum ? 

Quibus armis duellari debeat ? 

An, si arma seu fustes unius duellantium frangantur, vel cadant, debeant 
alia dari ? 

Quis duellantium prius percurrere debeat ? * 

An duellum, prima die non finitum, sequenti die terminari possit ? 

An in duello succumbens in expensis condemnetur ? 

An provocans in duello, succumbens, puniatur pœna talionis ? 

An provocatus ad duellum propter crimen, succumbens et condemnatus, 
possit de eodem crimine accusari in iudicio contentioso ? 

An provocans ad duellum propter crimen publicum, desistens a duello, 
incidat pœnam Turpiliani ? 

An provocans ad duellum iure Lombardo possit de iudicis licentia de- 
sistere ? 

An provocans ad duellum possit, sine pœna, ante litem contestatam de- 
sistere, item an, et quando, in duello dicatur lis contestari ? 


Explicit Tabula super libello tractatus De Bello Domini Iohannis 
de Lignano. Deo gratias. Amen. Amen. Amen. 
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HERE BEGINS THE TREATISE ON WAR OF GIOVANNI DA LEGNANO 
OF MILAN, DOCTOR OF THE CANON AND OF THE CIviL LAW. 


“ The King of Israel changed his raiment and entered into war,” x Kings, 
ch. xxïi. Israel is the throne of the Lord, and, as it is written in Jeremiah, 
ch. ïüi, “they shall call Israel the throne of the Lord.” And this is the patri- 
mony of the Holy Roman Church, whose head is Jerusalem, this kindly city of 
Bologna, which may truly be called Jerusalem. For in her is manifested the 
truth of all things knowable, and especially of law. Of her it is written in 
Zechariah, ch. viii, ‘‘ Jerusalem shall be called a city of truth.” She is ‘“ comely 
as Jerusalem,” Song of Solomon, ch. vi. Of her also the Prophet exclaims in 


Zephaniab, ch. i, “ I will search Jerusalem with candles ” ; and in Acts, ch. v, 
“ ye have filled Jerusalem with your doctrine.” Of her also it is written in 
Revelation, ch. xxi, ‘I saw the holy city, Jerusalem ” ; and in the same 


chapter, “he shewed me the city, the holy Jerusalem, descending out of heaven,’ 
to wit, Bologna. And truly she has descended out of heaven, since there is the 
fountain of truth, of the laws which indeed are promulgated by the mouths of 
princes, dist. viii, quo ture ; C. De longi temporis præscriptione, the last law. 
Of her the Apostle writes to the Hebrews, in ch. xiüi, ‘“ the city of the living God, 
the heavenly Jerusalem.” And the same Apostle, in Galatians, ch. iv, says, 
“But Jerusalem which is above is free.” Ofher alsoit is written in 2 Chronicles, 
ch. vi, “ I have chosen Jerusalem, that my name might be there.” 

But with the permission of the Most High and by the disposition of the 
heavenly bodies, this city of Bologna, like Jerusalem, has been utterly changed 
and devastated, and for the innumerable offences of her inhabitants, and their 
mutual hatreds, the Most High has long threatened her destruction, as it is 
written in 2 Kings, ch. xxi, I will wipe Jerusalem as à man wipeth a dish.” 
Of the conspiracy of the inhabitants it is written in 2 Chronicles, ch. xxv,* 
‘a conspiracy descended on Jerusalem.” And because of the pride of the 
inhabitants the Lord threatened by the mouth of his Prophet, saying, ‘ I will 
mar the pride of Judah and the great pride of Jerusalem,” Jeremiah, ch. xiii. 
And because of this pride the Prophet exclaims against her inhabitants, saying, 
‘I will make Jerusalem heaps of sand.” And in another place a Prophet 
exclaims because of this, saying, “ I will make Jerusalem as an heap of stones,” 
Micabh, ch. 1. And because of this a Prophet exclaims against those that were 
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And because of this, that is, because of the excesses of the inhabitants, it came 
to pass that the armies of the King of Babylon besieged Jerusalem, Jeremiah, 
ch. xxii. And because of this, that which is written in Ezekiel, ch. v, came to 
pass, ‘ This is Jerusalem in the midst of the nations,” that is, in the midst of 
her enemies. By way of penalty there has come to pass also that which is 
written in Lamentations, ch. i, ‘‘ Jerusalem has become as a woman defiled.” 

Therefore the kindly city of Bologna is rightly called Jerusalem, and the 
head of the throne, that is of the patrimony, of the Holy Mother Church. But 
the king who in fact rules and governs her is the Most Reverend Father and 
lord in Christ, the lord Egidio, by divine compassion Bishop of Sabina. For 
he changed his raiment and entered into war. For he was appointed from the 
throne of peace, that is, from the most sacred College of Cardinals, and from 
the right hand of the most holy Pope Innocent VI, for the recovery of Jerusalem, 
that is, of the patrimony which had been utterly lost ; and in its recovery he 
changed his raiment. For he left the pontifical peace and entered into war, 
into strong war like a most serene prince. For before him there was no king 
in Jerusalem ; as it is written in Judges, ch. xxi, ‘in those days there was no 
king.’ And for that reason the Lord said to him, that is, to the lord Egidio, 
‘I have sent thee to rule over the people of the Lord,” Judges, ch. ix®. And 
he himself may say, “the Lord chose me to be king,” x Chronicles, ch. xxviii. 
‘And the Lord set him as king over all Israel,” 1 Chronicles, ch. xii). And 
‘the king arose from the throne of the Lord,” Jonah, ch. ïï. And he entered 
into war well and prosperously. For like one borne on the two wings of highest 
wisdom and illustrious bravery, he brought all the rights of the Holy Roman 
Church, which had been tyrannically usurped, from nothingness into existence, 
from darkness to light, so that it may be said that he has created something 
out of nothing, Genesis, ch. i; and C. De rei uxoriæ actione, the single law, at 
the beginning. Truly, therefore, like the King of Israel, he has changed his 
raiment and entered into war. 

Because, therefore, the King of Israel, that is of the patrimony, and above 
all of the city of Bologna, which is indeed the head of the patrimony, and which, 
as was shown above, was brought from extremity to extremity, changed his 
raiment and entered into war, and this war is in our own days, and is even 
still pending, it would seem somewhat unfitting to pass it over in complete 
silence. 

So therefore I, Giovanni da Legnano of Milan, the least of all doctors of 
the canon and civil law, have conceived a treatise to be dedicated to you, the 
Most Reverend Father in Christ and my lord Egidio, by divine compassion 
Bishop of Sabina in the parts of Italy, Vicar General for the Holy Roman 
Church, and true King of Jerusalem, concerning Jerusalem, that is, the city of 
Bologna, and concerning the war into which, changing your raiment, you 
entered, in the following order. I shall set forth six cases touching the city of 
Bologna, which have keenly concerned that city, from the year of our Lord 
1350 up to 1360, especially those wherefrom a change of government arose, 
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together with the marks of the seasons and the aspects of the years about 
noon-time of the days on which these things befell, but not the aspects of the 
hours. And I add these things because I intend in some treatises to exceed 
the bounds of law, explaining some things which will perchance happen ; and 
to each case I shall devote one treatise or more, as occasion demands. Some 
treatises I shall pass over in silence, others I shall explain in detail. I shall 
publish one only at the present time, a treatise on War, promising, if the Lord 
will, to expand and deliver them severally at a fitting time, and when the cause 
of the prohibition ceases, and praying the same Most Reverend Father to deign 
to overlook the poverty of my intellect, and to accept this poor exordium, to be 
corrected and reformed as it shall please you, according to the authority of the 
Wise Man of the Gentiles, ‘a poor gift,” &c. I pass, then, to my subjects ; 
and I shall set them forth from the cause in a figure. 


While Jupiter the key-bearer, the Sixth bearer of clemency,? was sitting 
on the seat of the fisherman, Mars ® by his command hastily approached, that 
he might freely enter into the green and flowery pasture 4 of Taurus. This was 
in the year of our Lord 1350, on the &8th day of Ju The Sun was then in 
Cancer, 23° 52% the Moon was with Leo, 28° 21’; the Head of Draco was in 
Gemini, 26° 9’; Saturn was in Aries, 26° 32’; no with GERESe OST 
Mars in Libra, 11° 18’; Venus was retiring in Cancer, 29° 20’; Mercury was 
following Venus in et 0° 10’. And then the tallest of the sons of Saturn, 5 
bearing a circlet 6 from Jupiter,’ full of vipers within, with three tall vipers À 
springing from his sides, descending from the north on the intercession of 
Mercury, came with Mars into the pasture, and was chosen perpetual shepherd 
of the Taurine herd, that is to say, was elected lord. And this was in the year 
of our Lord 1350, on the A ii of October, the Sun... ; the Moon in Cancer, 
9° LE Saturn in Aries, 22° 10 . JpieE? in Leo, 18° 13": ; Mars in Sagittarius, 
23° 32’; Venus in Virgo, 25° 20’; Mercury in Libra, 2725 “the EHead'of 
Draco in Gemini, 20° 19’; his Tail, &c. 

After a lapse of time, by the working of the clemency 1° of Jupiter, and of 
the circlet 1 which the son of Saturn had received from him, it came to pass 
that the son of Saturn received 2 Jupiter in the meadow with words, and recog- 
nized him as the first shepherd of the herd. This was in the year of our Lord 
1352, on the 7th day of September ; the Sun in Virgo, LEE Ce be Moon in 
Virgo, 2° 30’; the Head in Taurus, 14° 17’; Saturn in Taurus, + 2 MI UULLET 


2 j.e., in the reign of Pope Clement VI. . 8 i.e., his three nephews, Matteo, Bernabo, and 
ire ? the army of the Count of the Romagna  Galeazzo. 

for the Church. 9 j.e., Giovanni da Pepoli. 
4i.e., Bologna. 10 ;. e., Pope Clement. 
5 j,e., the Archbishop of Milan. 11 j.e., the priestly dignity. 
SHC ? the priestly dignity. 12 j,e., the Archbishop recognized the Pope as 
7 j..e., the Pope. lord. 
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in Virgo, 29" #70 : Mars in Sagittarius, 6° 20’; Venus in Virgo, 2° 8; Mercury 
in Libra, 27° 


Now, Lénnde in this short time Taurus contracted a triple edloce and 


blushed not, his spouse still living, to break forth into illicit desire now for this 
and now for that one, so that there may be said of you that which is written 
in Isaïah, ch. i, ‘ How is the faithful city full of judgement become an harlot ! 
Righteousness lodged in it, but now murderers. Thy silver is become dross, 
thy wine mixed with water. Thy princes are rebellious, and companions of 


thieves. Every one loveth gifts, and followeth after rewards. They judge not 


the fatherless, neither doth the cause of the widow come unto them. Therefore 
saith the Lord, the Lord of hosts, the mighty One of Israel, Ah, I will ease me 
of mine adversaries, and avenge me of mine enemies ; and I will turn my hand 
upon thee, and purely purge away thy dross, and take away all thy tin; and 
I will restore thy judges as at the first, and thy counsellors as at the beginning : 
afterward thou shalt be called the city of righteousness.”” So it happens and 
will happen concerning thee, O Taurus, when the semicircle shall become 
tripartite, peace arise, and motion flow; age resists, but a youth of vices brings 
this to pass. 

To this case I devote three treatises : one on Mars, that is on War, and 
this I publish; another on Jupiter, that is on the Church, and its government 
by its pastors, and by the aspects mentioned, showing what is the issue of its 
prosperity and adversity, and especially in regard to this present time, of the 
patrimony ; another on Saturn, that is on the Empire and its government by 
the rulers of to-day, and what is the issue of its prosperity and adversity, 
especially in regard to ecclesiastical and temporal rule in Italy, although in 
some ways these things pass the bounds of law. The last two, however, I do 
not publish at present, as I said before, until the urgent reason ceases. 


Second Case. 


After this, when the son of Saturn had been consumed with fire ® and the 
three vipers # above mentioned had been raised up, bearing Saturn of the 
eagles 1 also in the centre of their heart, and ascending the throne of him who 
had been consumed,$ they were received indivisibly as shepherds into the 
pasture.! This was in the year of our Lord 1354, on the 1ith day of October. 
At that time the Sun was in Libra, 26° 22’; the Moon . .. with Leo, 16° 45’; 
Draco was covering his Head in Aries, 3° 58’; Saturn was-in Gemini, 23° 24’; 
Jupiter was in Libra, 22° 17’; Mars in Capricorn, 25° 4’; Venus was wantoning 
in Scorpio, 16° 14’; Mercury in Scorpio, 11° 46’; Draco was covering his Head 
in Taurus, 3° 59’. 


13 
14 
+ 15 


i.e., the Archbishop being dead. 16 ï. e., succeeding the Archbishop. 
i. e., his nephews. 17 1,e., as lords of Bologna. 
1. e., the imperial eagle. 
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After a little time, the lot was cast for the inheritance 18 of him who had 
been consumed with fire, and the elder of the vipers 1 was raised alone into 
the pasture. Here I give no mark, because I do not regard it as important for 
what follows. After this, Mercury, fearing he might be utterly exterminated 
by the vipers, was taken within the pasture as a shepherd. See now how, in 
this short space of time, Taurus, raging in wantonness, blushed not to contract 
another triple wedlock. And because thou didst so rage in the wantonness of 
manifold concubinage, and therein didst exceed all wantonness that admits 
of expiation, the Lord rained upon thee brimstone and fire from the Lord out 
of heaven, and overthrew thee, and all the region over against thee and the 
inhabitants, and all the green things which grew upon the ground, as it is 
written in Genesis, ch. xix. When a straight line shall be semicircular, then 
that which is crooked shall be made straight for thee. Now this was in the year 
of our Lord 1355, on the 17th day of April. The Sun was in Taurus, 5° 7’; 
the Moon in Gemini, 28° 31’ ; the Head in Pisces, 23° 49’; Saturn in Gemini, 
20° 17°; Jupiter in Sagittarius, 22° 15’; Mars in Gemini, 5° 21’; Venus in 
Taurus, 27° 19’; Mercury in Aries, 11° 22’. 

To this second case TI append treatises on temporal dominion throughout 
the world under the Empire, treating of its origin, its species, division, succession, 
mode of government, and conservation ; explaining each single government, 
from the lowest to the highest, in the whole world, beyond the bounds of law ; 
explaining how the governments of the world vary according to the variety of 
its climates, and how in the same climates the governments of the world vary 
with the varied motions and aspects of superior bodies, for sometimes they are 
tyrannies, sometimes democracies, sometimes natural principalities ; using 
common and popular language, in order that in the prosecution of this treatise 
I may follow the subject to its farthest limits. 


Third Case. 


Aïter this the elder viper ?! vanished, and Mercury ?? recognized the next * 
in the pasture. This was in the year of our Lord 1355, on the 27th day of 
September ; the Sun was leaping with Capra, 14° 46"; the Moon was being 
bitten by Scorpio, 23° 31’; the Head of Draco was in Pisces, 10° 19°; Saturn 
was with Cancer, 2° 45’; Jupiter was grazing with Capra, 7° 33°; Mars was 
bearing the bite of Scorpio, 21° 41”; Venus was with Capra, 1° 53’; Mercury 
was preceding Venus over Capra, 18° 55’. And now, behold, O shameless 


18 j.e., the dominion of the Archbishop was 21 ji. e., the lord Matteo died. 
divided. | 22 j.e., the lord Giovanni del Olegio. 
19 5. e., the lord Matteo, 23 j, e., the lord Bernabo. 


2% j.e., Giovanni, lord of Olegio, fearing death. 
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Taurus, thou didst not blush at once to contract another new wedlock, but soon 
afterwards the spouse was given a bill of divorcement,** O. revolved to A. and 
returned with Mercury? And this was in the year of our FOIS ot on the 
rith day of February; at which time the Sun was in Pisces, 7 57"; de Moon 
was in Gemini, 17° 56’ ; the Head of Draco was filled with Pisces, 819% ei 
was withdrawing with Cancer, 0° 44’ ; Jupiter was leaping with Capra, 16 Se 2 
Mars was bearing the Arrow, 18° 64°; Venus was sprinkling Aqua, 24 58; 
Mercury was in Pisces, 0° 38’. It seemed shameful for Taurus . . . two spouses 
at the same time. ... It had been better for him to endure the two together re 
than to wander through so many illicit unions. And because thou didst so 
wander, there shall happen to thee that which is written, ‘ the Lord shall bring 
a nation against thee from far, from the end of the earth, as swift as the eagle 
flieth ; a nation whose tongue thou shalt not understand ; a nation of fierce 
countenance, which shall not regard the person of the old, nor shew favour to 
the young : and he shall eat the fruit of thy cattle, and the fruit of thy land, 
until thou be destroyed : which also shall not leave thee either corn wine, or 
oil, or the increase of thy kine, or flocks of thy sheep.”” Thus spake:the Lord 
to His disobedient people, as it is written in Deuteronomy, ch. xxviti. When 
four shall be resolved into three, then shall that which is fixed for thee become 
movable, 

To this case I append treatises on the grant and recognition of temporal 
dominion, explaining the various modes according to the variety of dominions, 
and of those who grant and receive them. 


Fourth Case. 


After this, while the marriage of Mercury with Taurus ? was subsisting, 
the flowers and greenness of the Taurine pasture, during the reign of Jupiter 
the key-bearer, the Sixth bearer of innocence, were utterly dried up; 27 and this 
was in the year of our Lord 1357, on the 12th day of April. The Sun was then 
with raging Taurus, 0° 46’; the Moon was pouring Aquæ, 5° 29’; Draco was 
covering his Head under the wave, 3° 38’; Saturn was with Cancer, 15° 16’ ; 
Jupiter was swimming in Aquæ, 26° 23’ ; Mars was in Gemini, 15° 14’; Venus 
was playing with Pisces, 21° 20’; Mercury was with Taurus, 11° 32’. O shame- 
less Taurus, this was the punishment for that old and rash divorce of thine 
from thy spouse, from her who, while the marriage with thee subsisted, in- 
creased thy dowry, raising thee on sharp horns for a space of more than four 


7 .e., the lord Bernabo was driven out. #7 i.e., an interdict on divine services and a 
25 : 


1. e., the lord Giovanni del Olegio reassumed suspension of studies in the city of Bologna were 
the sole dominion. declared. : 

26 1.e., while the lord Giovanni del Olegio was 
in power. 
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years, and setting thee on the broadest throne from the north towards the 
meridian. But thou in impatient rage didst divorce thy spouse and fall with 
broken horns. And because thou wast so lifted up, the Lord said unto thee, 
O Taurus, ‘“‘ because thine heart is lifted up, like the heart of a god, therefore 
I will bring strangers upon thee, the terrible of the nations: and they shall 
draw their swords against the beauty of thy wisdom, and they shall defile thy 
brightness, and they shall kill thee and drag thee down; and thou shalt die 
the deaths of them that are slain in the midst of the seas. Wilt thou yet say 
before them that slay thee, I am God, when thou art a man and not God ? 
By the hand of them that slay thee, by the hand of strangers, thou shalt die, 
for I have spoken it, saith the Lord.” This is written in Ezekiel, ch. XxviI. 
When Job shall be healed by the horns of Taurus, that which is in the centre 
shall be turned to the concave of the sphere. 

To this case I append a treatise on Ecclesiastical Censure, explaining its 
several kinds in separate treatises. 


Fifth Case. 


After this, while Mercury ? was again browsing within the pasture of 
Taurus, the second viper * adopted by Saturn as a son,* hastily urged Mars 
with swift motion to enter the pasture of Taurus! ... Finally, by Mercury's ? 
contrivance, the most high brother # of Jupiter, receiving the papal insignia 
from him, the imperial from Saturn, the warlike from Mars, pre-eminent above 
all the other ‘‘hinges ”” of the Church, forestalling swift Mars, was received 
within the pasture ; % and so the circle of the first case completed its revolution. 

[Here follow twenty-three lines of which the text is practically unintelligrble.] 
I see two foremost counsellors of heaven about to come to a grand conference. 
The conference will be held in a damp and poisonous place. There they will 
treat of the shaking of the world below. There they will treat ... There they 
will treat of change in the government of the world. There they will treat of 
danger to the Church. There they will treat of the raising up of pestilences 
and famines. There they will treat of the shaking of the region of the sea. There 
they will treat of the changing of the prince of the world in his seat, of the 
making of a mighty commotion. But three lower counsellors in another 
anterior corner of the same house will converse together at the same time, and 
many things they will dispute and determine concerning the disposition of 
the world, and these conferences shall be in the year of our Lord 1365, in the 


28 j, e., the lord Giovanni del Olegio. 82 j, e., the lord Giovanni del Olegio. 
2 ;, e., the lord Bernabo. 33 j.e., Egidio Albornoz, the papal legate. 
30 ji. e., appointed imperial vicar. 3% ji, e., the army of the lord Bernabo. 


81 j,e., sent a great army to seize the city. 35 j. e., was chosen lord of Bologna. 
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month of October. O Taurus, it behoves thee to be ready and prepared with 
thy horns, for the brightness of the world will be overshadowed in thy stall, 
and do not thou disregard it. And this shall be in the year 1301, on the 5th day 
of May. Of these things the planets treated in grand and multiform conference, 
of which I have spoken in my treatise. These things the various aspects of 
their revolutions bring to pass, and there is to be noted another wedlock of 
Taurus. For with the revolution of the years, on the month and day on which 
he turned aside by expelling O.,%% he has begun anew by receiving S.ÿ? 

O Taurus, proceeding with multiform motion, though it has been ordained 
that motion should endinrest, it is in thy heart that motion should end in motion, 
and ordinarily in worse. For thee the end of motion is the beginning of motion. 
For thee to be at rest is to be moved, and now, imitating the gentile Cato, who 
took again her whom he had divorced, and returning whence thou didst turn 
aside, thou wast trusting to reach the end of unrest. But still thou shalt be 
moved, until it please the Most High to fashion for thee a stable habit. The 
brother of Jupiter fully entered in the year of our Lord 1360, on the 1st day 
of April The Sun was then with Aries, 19° 24’; the Moon was in Libra, 
11° 21’; the Head of Draco was in Sagittarius, 17° 36’; Saturn was . .. with 
Leo, 25° 8’; Jupiter was with Taurus, 21° 18’; Mars was in Pisces, 6° 23; 
Venus was going before Mars in Pisces, 10° 52’; Mercury was in Aries, 16° 10”. 

To this I shall append the deeds of peace, when they shall have come to 
pass. And I shall compose a separate treatise on Peace. ... 


HERE BEGINS THE TREATISE ON WAR. 
[Ch. i.] 
In the treatise on War I shall proceed as follows : 
First, I shall give a description of Human War, concerning which I shall 
principally treat, in genus. 
Secondly, I shall divide War into heads. 
Thirdly, I shall pursue the several heads. 


What War is, and how it is to be described. 


War is described thus : It is a contention arising by reason of something 
discordant offered to human desire, tending to exclude the discordancy- 

Ï said “contention.” This I give as the genus, for it contains in itself 
both warlike contention and all other contentions ; ff. De aqua pluv. arcenda, 
L_ si usque, last section. I said “by reason of something discordant,”” and 
this is the cause whence any contention arises. I said “to human desire,’ to 


56 j, e., the legate of Ostia. #7 j,e., the legate of Sabina. 
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differentiate it from a contention of brutes. I said “to exclude the discor- 
dancy,” &c., and this is the final cause of any war; for any war tends finally 
to destroy the displeasure which introduced it, and so wars are made for the sake 
of peace ; xxili, q. i, #o/i. 


Of the Division of War, and how it is to be divided. 
[Ch. ii] 

Secondly, War is divided thus : It is either Spiritual or Corporeal. 

Spiritual War is either Celestial or Human. Celestial Spiritual War is 
that referred to in Job, ch. xiv®. Human is that of which it is written in the 
Epistle to the Romans, ch. vii, ‘ I see another law warring against the law of 
my mind”; xxxii, q. v, si Paulus. 

Corporeal War is either Universal or Particular. Universal War is referred 
to in ff. De captivis, throughout ; xxïii, q. i, and q. üi. 

Of Particular War one form is waged for the protection of one’s own body 
and property, and this is referred to in ff. De iustit. et iure, L. wé vim ; ff. De 
viet viar., Li, $ vim vi; and ff. Ad legem Aquiliam, L. scientiam, $ qui cum 
aliter ; and C. De vi, L i; and De restit. spol., ch. om; and Clem., De 
homicidio, si furiosus. 

Another is waged for the protection of a mystical body, or a part of it, on 
account of a defect of jurisdiction ; this is called ‘ Reprisals,”” and is referred 
to in Authentics, wi non fiant pignorationes ; and Sext, De iniuriis. 

Another is waged on account of the contumacy of one who resists the 
jurisdiction of a judge ; ff. De rei vindicatione, L. qui restituere. 

Another is waged for “compurgation ”’; this is called “Duel”; C. De 
gladiatoribus, the single law ; and De pugnantibus in duello, the whole title. 

It is true that our first division might be into “ lawful ” and “ unlawful ” 
war ; but on these little need be said, and the several heads must be explained 
severally in their order. 

And first of Celestial Spiritual War, explaining it very briefly, and 50 of 
each in turn. 


Order of the Treatises. 


I shall treat therefore of Celestial Spiritual War. 

Secondly, of Human Spiritual War. 

Thirdly, of Universal Corporeal War. 

Fourthly, of Particular War for the protection of ones own body. 

Fifthly, of Particular War for the defence of a mystical body, which is 
called ‘“ Reprisals.”” 

Sixthly, of Particular War for ‘ compurgation,” which is called ‘ Duel.” 
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Of Celestial Spiritual War. 
[Ch. üii.] 

Returning to these subjects severally, I say that Celestial War arose 
because of ingratitude arising from a defect in the impress of charity 
stamped by the Creator on an intelligence the most sublime of all created 
intelligences. And with this the description given above does not agree. Here 
we must know, that, as Gregory says in the Moralia, in the beginning of the 
creation of the angelic nature the Most High Creator of all created Lucifer to be 
more eminent than the other angelic intelligences. For his pre-eminence was 
not lower than the cedars in the garden of God, as is written in Ezekiel, ch. xxxi, 
‘the fir trees, the plane trees did not equal his strength, nor his branches ” ; 
for he is described as ‘ made fair in the multitude of his thick branches,’ 

He was the seal of the similitude of God. He was therefore created more 
eminent than the rest, as he had also other openings prepared for the admission 
of charity. For from his first creation he was made capable of charity ; and 
had he but consented to be filled therewith, . . . but he chose not charity because 
of pride. For had he shown himself penetrable to the gold of charity, he would 
have remained among the holy angels, a cut stone in a royal diadem. He had 
then the openings, but because of the vice of pride they were not filled with the 
gold of charity. ; 

Inasmuch, therefore, as he was more eminent than the rest, as being 
created the seal of the similitude of God, and yet he would not be filled with 
charity because of the vice of pride, therefore he sinned and was condemned 
without pardon, because he was created great without comparison ; therefore 
for this he was cast out from paradise, as may be seen at length and in most 
noble words in De Pœnit., dist. ï, ch. principium enim. The passage is by 
Gregory, as I said above. This was the Celestial Spiritual War, upon which, 
as I said before, I shall say but little; yet as I said that Lucifer was more 
eminent than the rest, we must note that certain qualities were conferred on 
angels at their first creation, in common but in different degrees, and certain 
others in common but indifferently. Those which were conferred in common 
but in different degrees were subtlety of nature or substance, clearness of 
intelligence, ability of free will. Vet these qualities they have in different 
degrees ; for some are more subtle than others in substance, some are clearer 
in intelligence, some are freer of will. The qualities conferred in common but 
indifferently were spirituality, indissolubility, indivisibility, immortality. In 
these all are made equal; and by this you will understand in what respects 
Lucifer was more eminent than the rest, because he was more eminent in the 
qualities that are conferred in common but in different degrees. 

We must note, too, that the Devil was exalted by natural prerogative, of 
which it has been said that he was exalted also because of the victory which he 
sometimes has against man in the war which he wages against him, whence it is 
written in a Psalm, “ Thou hast exalted the right hand of them that oppress 
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him.” David feared this victory when he said, ‘“ Lighten my eyes lest I sleep 
the sleep of death, lest mine enemy say, I have prevailed against him.” He 
was exalted, too, because of pride, whence it was said to him, ‘“‘ Thine heart was 
lifted up because of thy beauty”’; for he himself said, “I will ascend into heaven, 
and will set my throne to the north ; and I will be like the Most High,” Isaiah, 
ch. xiv. 


How Celestial Spiritual War is the mete and measure of Human 
Spiritual War. 
: [Ch: iv.] 

This, then, was the Spiritual War whereby Lucifer was cast out from the 
paradise of the Most High, and perhaps from it Human Spiritual War had its 
origin. For in every genus it is possible to arrive at one thing which is the first 
and the measure of all things within the common genus. So in the genus of 
the conflict of good against evil we may arrive at the first thing. The first thing 
is the beginnings ; but the beginning of virtue is the Most High, and the begin- 
ning and the prince of vices is the Devil. Their conflict, then, is the first thing 
and the measure of any lower human spiritual conflict. 


Of the natural influence of the Spiritual War of celestial bodies on 
terrestrial wars. 
[Ch. v.] 

Now it may be, if [ may speak in terms of natural philosophy, that ter- 
restrial corporeal wars have celestial wars corresponding to them; for, as the 
Philosopher says, this world is necessarily in contact with the higher motions, 
in order that all virtue may be directed thence; Metaphysics, i, and De Cœlo 
et Mundo, ü. Every lower corporeal act, therefore, is directed by celestial ones 
above, and there is a conflict above, that is to say, virtual opposition, springing 
from the diversity of the celestial bodies, and especially of the planets, whose 
influence is more all-pervading than that of the fixed stars, and from the diversity 
of the aspects, positions, and motions of the same. Perhaps if we observe these 
we shall see that the world could not well be without war. And perhaps it 
would not be wrong, according to the teachings of natural philosophers and 
astrologers, to hold that the world could not continue without war and with 
peace alone, which might clearly be shown as follows. 


How, according to theologians and natural philosophers, it is necessary to 
assume the existence of war. 
[Ch. vi.] 
If the sufficient and necessary productive causes of any effect are estab- 
lished, the effect itself must necessarily be established ; but the sufficient and 
necessarily productive causes of war are established, therefore war itself must 


[20] 
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necessarily be established. The major premise is proved. For an effect follows 
its cause as regards being productive and destructive ; 1, q. vi, quod pro 
yemedio ; i, q. i, quod pro necessitate; dist. 1v, priscis ; dist. Ixi, neophitus ; 
i, q. i, detrahe; De baptis., debitum. The minor premise is proved. For 
according to the teaching of natural philosophers it is impossible for the 
heaven to stand still, Physics, vii and viii; on the contrary its motion is 
perpetual, and the celestial bodies by their own nature work opposing effects 
upon these lower bodies, and this opposition of effects arises here below by 
reason of the variety of the aspects of the celestial bodies and their motions, 
as our sensations show us. For, to deduce the proposition strictly, by reason 
of the varied correspondence of the celestial bodies at the time of the construc- 
tion of states, some states are found hating one another naturally, others are 
friendly or akin; and so too there are men who hate one another naturally, 
not because of preceding deserts on one side or the other, and others who love 
one another naturally. Since, therefore, wars arise by reason of hatreds and 
discordances of desires, and these are necessarily produced by the motions of 
the celestial bodies, which are always and necessarily active, we infer that there 
will necessarily be wars, having regard to the necessity of material and cor- 
poreal nature. I admit, however, that natural power is not directly neces- 
sitated, and of itself might even resist. Hence the saying of Ptolemy in the 
Centiloquium, ‘ the wise soul dominates the stars, . . . and we have praised 
him.” I confess, however, that if the theologians think otherwise, I submit 
myself, in all that concerns them, to their correction. 

Of this war, however, I do not intend to treat, because it would be to 
exceed the bounds of law too far. 

Now six theological causes, which prevent there being universal peace on 
the earth, are usually given. The first is because offences are not punished, 
Ecclesiasticus, ch.1v. The second is the abundance of temporal things, Genesis, 
ch. xii, ‘there was a strife between the herdmen of Abraham and the herdmen of 
Lot”; James,ch.[v]iv, “whence wars and disputes,” &c. The third is because 
we are not occupied in the fight against the Devil, so that we do not fight like 
men, Isaiah, ch. xxviii, we have made a covenant with death and with hell ” ; 
Ephesians, ch. vi, we wrestlenot against flesh.”” The fourth is because we do not 
consider the losses of war, in which we lose life and body and riches, Jeremiah, 
ch.1vi®. The fifth is because we do not weigh the issue of war, which is doubtful, 
1 Samuel, ch. xii. The sixth is because we do not keep the precepts of God, 
Jeremiah, ch. ii, would that thou hadst hearkened to my commands,” &c. 

We see, then, from what I have said, that celestial spiritual war is two- 
fold. The first is the war of the Creator against Lucifer himself, springing from 
defect of charity turned into pride, drawing him down from his celestial throne 
to the centre of the earth. And this war lasted but a moment ; see Job, ch. xiv, 
above. The second is the virtual opposition of the motions and aspects of 
celestial bodies, which introduces formal opposition in these lower bodies, 
whereby the lower wars are introduced, and this is continuous and successive. 
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On the first, in terms of theology, depends Human Spiritual War, which pro- 
ceeds from the opposition of intellect to sense. For the Prince of Evil persuades 
and induces to sin, that he may draw us down, Ephesians, ch. vi; but the 
Prince of Good, on the contrary, strives to raise us upwards. On the second 
depends Human Corporeal War, and even Human Spiritual War, to speak in 


the terms of natural philosophy, as will be discussed in the treatise next 
following. 


Of Human Spiritual War, according to Theology. 
[Ch. vii.] 

Human spiritual war may be explained theologically and morally. 
Theologically it is a contention arising by reason of the envious opposition 
of the Devil against à reasonable creature, having its impetus in the sin of 
our first parent. And of this spiritual war the Apostle speaks in Ephesians, 
ch. vi, saying, “ Take unto you the armour of God, that ye may be able to 
withstand the deceits of the Devil.” And this armour is the virtues and good 
works wherewith men are armed against the vices ; xi, q. iii, qui resishit. Now 
the deceits of the Devil are innumerable, for, as Pope John says, “he has a 
thousand ways of injuring, and we know his cunning. For from his first fall 
he tries to break the unity of the Church, to wound charity, to poison the sweet- 
ness of holy works with the gall of envy, and in all manner of ways to pervert 
and perturb the human race. For he is sorely troubled and shamed that men 
formed of clay should keep charity on earth, which he could not have in heaven. 
Hence ought we, so far as our frailty will allow, to fortify all approaches of 
injury against his cunning, lest death enter by our doors.” These words are 
in xvi, q. ii, ch. visis. So in another place Jerome writes most beautifully to 
Jovinian in these words, “ Thus in evils and sins are the inciting seeds and the 
working of the Devil. When he sees that we have built on the foundation of 
Christ hay, wood, and stubble, then he applies fire. Let us build therefore gold, 
silver, and precious stones, and he will not dare to attack; although even in 
this is no sure possession, for the lion lurks in ambush, that he may kill the 
innocent in the secret places, and the furnace proves the potter’s vessels, but 
just men are proved by the temptation of tribulation.” These words are taken 
from De Pœnit., dist. ii, ch. st enim, about the middle. In another place, too, 
Pope Alexander writes in these words : “ For the Devil does not cease to go 
about seeking whom he may devour, and seeking whom of the faithful he may 
destroy, and especially those whom he finds more ardent in the service of the 
Saviour and devoted to Him.” These words are taken from ïïi, q. 1, Hull, and 
ch. verum, originally from 1 Peter, ch. v. And this war had its impetus in the 
sin of our first parent, not as a positive cause, but as a necessary one. For if 
our first parent had not sinned, this conflict would have come to naught. 
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Of Human Shiriéual War, amêing # Moral Philosophy. 
[C sitJ 


Now Human Spiritual War, £ we andesené # in a moral sense, and speak 
after the manner of philosophers, is 2 coné-mtson arising by reason of the opposi- 
tion of reason to sensitive appet#t= ee me must mote that, according to the 
Philosopher, in De Anime, 5, the sonf &es fe poientialities, vegetative, sensi- 
tive, appetitive, intellectual, and, 2:0%mx #0 place, motive. The.appetitive 
is divided into sensitive and r2#omcl The same Phiosopher, in Politics, i, 
shows that the soul dominates the body mé 2 cuile disposed or ordered like that 
of a master over a slave. But the mé-let dommates the sense with a royal 
rule, that is, a rule ordered over fee persos : fast is to say, the soul dominates 
the body as a master his slave, but the mél Gomimates the sense as a superior 
dominates one who is subject to Ee, tome fee Further, we must observe 
that the intellect is called rational berzmse # Sormallly contains reason in itself ; 
but the sensitive appetite is called s2#1oml, mot because it contains reason in 
itself, for they are formally dsimct poi-mtlties, but 1t is called rational 
because in man it is created re2dy to cher 22508, and irrational because it is 
capable of not obeying reason, oc Emezlly 2émmts of fhe exclusion of reason. 
From these premises it cleariy 2ppe2rs tft sense bmman appetite sometimes 
resists reason, and sometimes cbeyss. Waen 5 sesists, there is war and opposi- 
tion ; when it obeys, there 15 pezce 206 comcond. The example in the great 
universe is clear, where all lower tiouzs 21€ cxeated apt to obey the higher 
things. Hence the saying of the szme Pasissopher in Metaphysics, 1, and in 
De Cœælo, ïüi, that this world is mess 2e contact with the higher motions 
in order that all virtue may be thence ét, 2md yet sometimes it does not 
obey because of the disarrangement of meztfer, zmé faence come things contrary 
to the intention of the superior 25m suc 25 monsters ; so the sensitive 
appetite, being lower, is apt to obey. eue mat fhe same Philosopher says 
in De Anima, üi, about that wimch is moved 2m feat wimich moves, that if the 
intellect moves the sensitive 2ppetite, 208 2 obeyed by it, the motion is natural, 
as it is when a higher sphere moves 2 lower But 1f the contrary, then the : 
motion is not natural, as if à lower sphere mec #0 move à higher. The example 
in à civil monarchy is clear, for some sages oppose their princes. Consider 
the examples of this opposition 5e the costamemt 2md fhe incontinent man. For 
even in the continent man the sensitine 2pg-13%- sncnes to excess ; for example, 
to inordinate food, drink, or the Ek= Æz2som 4eaches that excess is to be 
avoided as injurious, and in the comtes suzm inéellect and reason prevail ; 


so that, properly speaking, contimence = mot 22 <st2blished moral virtue, for, 
as the same Philosopher s2ÿs, 5m the nwtmoms sam ail things are harmonious. 
Hence, when, after many and fequemt at, 2 kind of readiness has been 
established in the sensitive appetit=, slam he sensitive appetite itself to 


the good, and to conformity with re2s00, then wirtue really exists. But in the 
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incontinent man this opposition is obvious, but in him the sensitive appetite 
prevails ; yet his incontinence is not called an established vice until, after 
frequent acts, it has become so accustomed to incline to evil that it now always 
inclines that way without any opposition. This opposition is what we mean by 
Human Spiritual War in the strict sense, speaking in the terms of moral philo- 
sophy. Of this opposition, too, the Apostle speaks to the Romans, ch. vi, 
‘I see another law warring against the law of my mind ” ; quoted in xxxii, 
q. v, St Paulus. This opposition is also referred to in dist. vi, sed pensandum ; 
De constitutionibus, nam concupiscentiam. And Gregory speaks of this 
spiritual war in xxiii, q. i, #25 bella. Now in this opposition there is regularly, 
from youth upwards, an inclination to evil; for every age, from youth up- 
wards, is prone to evil; Genesis, ch. viii; x, q. i, omnis ætas. And many 
reasons have been assigned for this. The first is because one can do evil of 
oneself, but good only by grace. Another is on account of the. impetus of 
original sin which impels us to evil. Another is because evil is easier than good. 
For good consists essentially in a mean, but vices in extremes ; and there is 
only one straight way to the mean, but many ways to the extreme. Another 
is because there are more obstacles to good than to evil. Another is because 
good can only be done with the judgement of reason, in which young men are 
deficient, because ôf the darkening of their bodily organs. And this I beheve 
to be the true reason. So much of Spiritual War, as to which more might well 
be written ; but I pass it by, because it would overstep the bounds of law, to 
which, as far as possible, I intend to confine myself. 


Of Universal Corporeal War. 
|  [Chix] 


In the third place, as I am to treat of Universal Corporeal War, I shall set 

forth my. treatment of the subject in the form of questions : 

Firstly, by what law war had its origin and introduction. 

Secondly, who may declare universal war, and against whom it may be 
declared. 

Thirdly, what are the means of making war, briefly explaining what 
acts are lawful and what unlawful in persons making war, and formu- 
lating certain questions on those subjects. 

Fourthly, what persons may be compelled to fight, and of those who 
participate in a war without compulsion. 

Fifthly, of the spoils of war, and of certain other incidents of war. 

Sixthly, by means of a table for the instruction of the canonist, of questions 
touching the matter of war. Whenever a subject has been treated in 
the Corpus Luris Canonici by the glossators and doctors, I shall omit it. 
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By what law Universal Corporeal War had its origin. 
[Ch. x.] 

I return to my first question, and I ask by what law Universal Corporeal 
War had its origin. Solution. By the divine law and the law of nations. By 
the divine law : this is proved by Joshua, ch. viii; 1 Samuel, ch. xvi. By the 
law of nations ; ff. De iustit. et iure, L. ex hoc iure. 


How Universal Corporeal War had its origin in Divine Law. 


I said that wars arose by divine law ; here we must note that wars were 
introduced not only with the permission, but by the positive allowance, of the 
Lord. And this may be proved ; for every power tending to good is so derived 
positively, and not merely permissively. But the power of declaring lawful 
war tends to good ; therefore it proceeds positively from God. The major is 
proved ; for ‘ every good gift and every perfect gift is from above and cometh 
down from the Father of lights,” James, ch. i; i, q. it, quem pro. The minor 
is proved ; for a declaration of a iawful war and a lawful war itself tend to 
the good, for they tend to the peace and quiet of the world. This is proved by 
the authority of Augustine to Boniface, who says, “ war is not sought that war 
may be practised, but war is waged that peace may be sought.” He adds, 
‘be therefore peaceful in war, and by your victory lead those whom you over- 
throw to the blessings of peace.” These words are in xxiii, q. i, noli. The end 
of war, then, is the peace and tranquillity of the world. Therefore we conclude 
that it proceeded originally and positively from God. This is confirmed : For 
every act punishing evil persons proceeds from God, but the declaration of 
a lawful war is an act punishing evil and rebellious persons. Therefore it 
proceeds positively from God. The major is proved thus: For it is written, 
‘ To me belongeth vengeance, and I will repay ”’ ; [Proverbs, ch. xxii] ; [xxiii, 
q. 1, ch. {em cum in Proverbiis] ; and in another place, “ vengeance is mine, 
and I will repay,” Deuteronomy, ch. xxxiüi ; Hebrews, ch. x; Romans, ch. 
[Xi] xi. The minor is proved by the authority of Augustine in the Sermon 
on the Centurion’s Son, xxiii, q. i, paratus, at the words nam corripiendo. 
We might even infer from this reasoning that it is theologically necessary that 
there should be evil and rebellious persons in the world; for in the divine 
majesty are acts rewarding the good and punishing the evil, as it is written, 
” nullum bonum,” &c. Further, on that assumption it might be argued thus, 
that, assuming an activity, there must necessarily be assumed an object of 
that activity. This is proved by the words of the Philosopher in De Anima, 
book ïi ; for, assuming an act of vision, a visible object must be assumed. So 
too, assuming an act of hearing, an audible object must be assumed. Assuming, 
therefore, from the first creation of the world, an act of punishment in God, 
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it is necessary to assume an object of punishment, and that is Evil, as I showed 
above. The first principal proposition is confirmed : For every act whereby 
the power of injuring is taken away proceeds positively from God. But a 
declaration of lawful war is such an act. This is proved by the authority of 
Augustine, who says, “ Wars are waged in order to bring the vanquished to the 
fellowship of piety and justice.” He adds, “ For defeat is beneficial to one 
from whom it wrests the power to do iniquity, since nothing is more unhappy 
than the happiness of sinners, which nourishes penal impunity, and strengthens 
the evil will, like an enemy within.” These words are in xxüi, q. i, paratus, 
at the words ac per hoc. This is confirmed: All power is from God, by His 
command or permission ; therefore warlike power proceeds from Him, but it so 
proceeds not only by His permission, but also by His command. Therefore He 
commands. The principal proposition is proved ; Romans, ch. xiïi; quoted in 
xxiti, q. i, quid culpatur. In short, is not this clear if we regard the generations 
of the world? for from the first creation of the world down to the times of Noah, 
God by His own act and without assistant was destroying the evil, as appears 
from the story of Cain and Abel, and certain other princes, in Genesis, chs. iv 
and v. Of Himself, therefore, He introduced wars to punish and destroy the 
bad. We conclude therefore, from the premises, that wars were originally 
introduced by divine law. Metaphorically, or rather perhaps naturally, it 
might be demonstrated thus: For as the natural philosophers say, man is 
a small world, and as government goes on in the small world, so it does in 
the universal whole, if the analogy be traced, as the Philosopher says in Physics, 
book vi; and in the natural ordering of the body it is clear that, when there 
is no excess of humours, there is no rebellion opposed to natural conservation 
and duration. But when there is excess of humours arising from disordered 
control, then there is a struggle of nature tending to conservation against 
excess tending to destruction ; and in the struggle the natural power is some- 
times strong enough to correct the opposition, sometimes it is powerless because 
of the excess of the disease, and then there is need of an extrinsic remedy, of 
a medicament partaking of the nature of poison, but of one which is opposed 
to the disease. So exactly in the great world. For sometimes, in a territory 
and region of the world, there is no excess of rebellious persons, and then there 
is no conflict, or rather the guiding hand of Nature tends uniformly to its 
conservation. Sometimes there is excess of rebellious persons, tending to the 
destruction of government and of conservation, and then sometimes Nature 
corrects it of itself, by monitions, exhortations, and other soothing processes, 
and then there is no need of war, or poisonous medicament. Sometimes the 
disease has advanced so far that a poisonous medicament is needed, extirpating 
the matter of the disease entirely, and such à medicament is a war to eradicate 
and exterminate the bad. So, then, in the small world, when the inner 
virtue fails we turn to a doctor, who operates by a remedy which is extrinsic 
and poisonous, just as in the great world the general governor, who is the 
Most High Creator, and the doctor of the universe, tending to its conservation 
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and government, when the humours which tend to its destruction or the 
destruction of a part of it have grown so great . . . uses the remedy 
of war to exterminate vices and excesses, and to reduce . . . to the proper 


temperature. And as in the human body these excesses of humours attack 
the several members of the human body, and even dissolution begins, 
sometimes because of excess of one humour, sometimes of another, so in 
the universe the several territories and regions of the world, which are 
the members of the great world, are attacked by these excesses of vices, 
which oppose its government, sometimes in, one place, sometimes in another, 
according to the varieties of vices. And so it happens that the regions 
of the world are sometimes weakened by excess of vices, which sometimes 
grow so great that there is need of a medicament which will eradicate the good 


with the bad, just as medicine, too, drives out good and bad together. Nay, : 


sometimes this excess leads to utter extinction, like death in individuals, as 
we may see for ourselves ; for innumerable regions have been utterly extin- 
guished and rendered uninhabitable for these reasons. Innumerable examples 
might be cited ; and this same thing happens in families and governments, 
which also are reduced and utterly extinguished. And though what I have 
said has been metaphorical, yet it is most clearly proved by texts of the divine 
law ; for we read in Genesis, ch. xix, that on account of the excessive disease 
of Sodom, God used the eradicatory medicament of war against Sodom, 
Gomorrah, Zeboim, Zoar, and Admah, though two of these perished because 
of their neighbourhood; De Pœænit., dist. i, ch. sed continuo; De excessibus 
prælat., ch. clerici; and Authentics, coll. vi, ut non luxu. contra naturam, near 
the end. Innumerable examples might be cited. This medicament of war, too, 
is referred to in Joshua, ch. viii, for there our Lord orders Joshua to lay himself 
an ambush behind, that is, to set warriors in ambush to lie in wait for the 
enemy. And Augustine, in the Liber Quæstionum, says of the words of Joshua, 
“Wars are called lawful which avenge injuries,”” that is, excesses of offences. 
And he adds, ” So a people or a city must be made to suffer which has neglected 
to punish the wrong-doing of its own men.” He adds, “ but this kind of war 
is undoubtedly lawful, because God, Who knows what is every man's due, 
ordains it.” He does not say “ permits,”” but ‘“ ordains.” He adds, ‘in such 
a war, the general of the army or the people itself should be regarded not so 
much as the author of the war as the minister of God.” And thus it is clearly 
proved that God, as the most high doctor and preserver of the universe, ordains 
wars in order that offences may be rooted out. These passages are quoted in 
xxii, q. ü, Dominus Noster. Of this war and eradicatory medicament it is also 
written in 1 Maccabees, ch. v, and Deuteronomy, ch. ïi, where, by the command 
of God, the sons of Israel wage wars against the Amorites ; and Augustine also 
treats of it in the book of Numbers, quoted in xxüii, q. üi, ch. notandum sane. 
Of it also it is written in Judges, ch. v, ‘the Lord appointed new wars,” 
referring to wars which eradicate excesses of vices. Isaiah, too, writes in 
ch. xxx, “and in battles of shaking will he fight,’ like a warrior. Of those who 
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eradicate, it is written also in 1 Maccabees, ch. iv, “take heart and fight.” 
And in Jeremiah, ch. xx, also it is written, ‘“ The Lord is with me as a warrior.” 
Jerome, on Zephaniah, describes it most beautifully in the words, “if a man 
enfeebles the strength of a robber or a pirate and renders them weak, their 
weakness advantages them ; for the weakened members, which formerly they 
used ill, will cease from evil works.”  Jerome’s conclusion is that the vicious 
are made healthy by the expulsion of the disease which disposed their infected 
members to evil, and this is done by an eradicatory war. This passage is xxiii, 
q. ii, Ch. si quis fortitudinem. This is clearly proved by what is written in 
Luke, ch. xii, and in Hebrews, ch. xii, where the Lord says, ‘ That servant 
which knows not his lord’s will and commits things worthy of stripes, shall be 
beaten with few stripes ; but that servant which knows his lord’s will and 
commits things worthy of stripes, shall be beaten with many stripes.” So he 
who exceeds received stripes from the Lord. This passage is cited in xxiii, 
q. iv, ch. ea vindicta. Hence we read that Elijah put many to death by his own 
hand and with fire obtained from heaven ; 2 Kings, ch. i; and ch. ea vin- 
dicta. Further, in xxüi, q. iv, it is so written of others in the time of the old 
dispensation ; 1 Kings, chs. xvii and xviii; and so it is written that Ananias 
and his wife fell dead at the words of Peter, the chief of the Apostles ; Acts, 
ch. iv. This is quoted in xvii, q. i, Ananias ; and xxüi, q. iv, ea vindicta, at 
the end. And Gregory has a beautiful passage about this eradicating war, 
written to Brunhilda, queen of the Franks, in which he says, “ lest, if, because 
of our unbelief, the anger of the divine vengeance should be stirred by the acts 
of the wicked, the plague of war should destroy sinners whom the precepts of 
God do not recall to the path of rectitude ” ; xxiii, q. iv, si quos. Does not 
the Lord say to Moses, “ thou shalt not suffer malefactors to live’ ? Exodus, 
ch. xx. Moses, too, who had received the law from the Lord, punished the 
worshippers of the idol with death ; Exodus, ch. xxxii; and Samuel, by the 
Lord’s command, hewed in pieces Agag, the richest of kings ; 1 Samuel, ch. xv. 
These passages are quoted in xxili, q. v, ch. Minc apparet. The Lord also 
drowned the Egyptians in the waves ; Exodus, ch. xiv ; and he scattered the 
corpses of the Israelites in the desert ; Numbers, ch. xiv. These passages are 
cited in xxiii, q. v, quid ergo. Innumerable examples might be cited to prove 
this from the old and the new divine dispensations ; but these are sufficient to 
establish the conclusion that wars originally had their origin in divine law, and 
not merely by God’s permission, but rather positively from God Himself, as 
the governor of the world, and the doctor who eradicates its vices, for the sake 
of the salvation and conservation of the world, and because these remedies of 
war tend to this end, as I clearly showed above : and we can see for ourselves 
that, because of this . . . and excess of manifold vices in the advancing 
destruction of the universe, the Most High Creator in times past used this 
eradicatory remedy ; for how many kingdoms and governments of the world 
have been utterly destroyed, how many brought low ? What of the empire 
of the Trojans ? or that of the Greeks? or the universal dominion of the 
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Romans ? Parts of Italy in our own times are in fever and are being subjected 
to trial. The medicine is being prepared ; .. . according to the doctrine of the 
most learned Hippocrates, in the first book of the Aphorisms. . .. But this 
conclusion, that wars proceed positively and originally from God, might be 
proved by observing the uniform and perpetual instrument of the divine 
majesty. For the Most High Creator of all works through the mediation of 
the celestial frame on this terrestrial frame naturally, howbeit supernaturally. 
When He wills, He inspires and influences it immediately ; but I speak in 
terms of natural philosophy, following the saying of the most learned Philo- 
sopher, in De Meteoris, i, and De Cœlo, ti, that it is necessary that this world 
should be in contact with the higher motions, in order that all virtue may be 
directed thence. Therefore the Most High influences naturally these lower 
regions by the mediation of a celestial and spherical body, while that whole body 
works by the mediation of motion and light, as the same Philosopher says. 
And because in the whole celestial frame itself there are parts which have 
virtues of diverse influence, as the variety of spheres, the diversity of wander- 
ing and fixed stars, on which, by reason of the variety of their natures and 
motions, every created and corruptible thing effectively depends, therefore a 
certain contrariety and diversity of natures, an opposition arising here below, 
is dependent on that above. Whence it may be at once inferred that, as opposi- 
tion and difformity are the causes introducing wars, wars arise thence ; and 
more, experience teaches that uniformity and difformity of aspects at the 
time of birth give rise to natural affections and natural enmities between men. 
This any one may experience ; for one will love another at sight, with no 
antecedent merits, and one will hate another in the same way, with no ante- 
cedent demerits. So affections and hatreds arise naturally between cities and 
towns and camps, on account of the uniformity and difformity of aspects at 
the time of their construction ; and so from celestial influence arise hatreds, 
and wars, and friendship, and peace, and it is the same between provinces. 
But this celestial nature, by the mediation of motion, is productive of genera- 
tion and corruption, of growth and diminution in these lower things; and 
its influence is felt not only on single things below, but on whole regions of 
the world, for by this higher nature habitable regions have been made unin- 
habitable, and uninhabitable habitable. For, according to the teaching of the 
Philosopher, when the sea shall become dry, . . . from this opposition of natures 
and dispositions from which arise quarrels, contentions, wars particular and 
universal. This opposition, on account of the variety of motions and aspects, 
exalts some, extinguishes others, depresses others, and changes the governments 
of the world, universal and particular. And this may be proved ; for if the 
sufficient productive cause of any effect is established, the effect must needs 
be produced, unless something extrinsic is present to hinder its production ; 
but the celestial nature is continually changing in motion and aspect, and its 
parts differ by their own nature in influence. Therefore these opposed and 
different effects must needs be produced, since there is nothing to hinder them, 
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and from this we might infer that wars must needs be in the course of nature 
and that otherwise the government of the world would not proceed naturally. 
Yet I protest that although the celestial nature has this effect on these lower 
things, yet it does not work of itself and directly upon the human intellect, 
but the freedom of the will endures ; xxïïi, q. iv, ch. Nabuchodonosor, and ch. 
de Tirüs; De Pœnit., dist. ii, ch. sicué enim; and the Philosopher, Ethics, iïi. 
But it works on the organ of the sensitive virtues, which receive the influence 
and direct the intellect, and thus its influence is indirect. Hence what is 
written in the Centiloquium, ‘ the wise soul dominates the stars.” But inas- 
much as to treat of this subject would take me too far from the bounds of law, 
I say no more about this conclusion ; but let it suffice that we have inferred 
and proved, by what has been said, that wars have proceeded from God posi- 
tively and effectively, although the last discussion shows us that they came 
not immediately, but by the mediation of the celestial frame, by the operation 
of natural causes. 


How Universal Corporeal War had its origin in the Law of Nations. 
[Che] 


I said, secondly, that wars were recognized by the law of nations. Now 
here, although the laws say that wars were introduced by the law of nations— 
as, for instance, Isidore, dist. i, is gen. ; and the jurist Hermogenianus in 
ff. De iustit. et iure, L. ex hoc iure—yet X think that wars had their origin not 
only in the equity of natural human created intelligence, but primordially in 
the disposition of creative Nature, which influences not only human actions, 
but all other things animate and inanimate also ; so that it is true to say that 
wars have their origin in natural law, even as distinguished from the law of 
‘ nations. As to how these differ, I may refer to ff. De iustit. et iure, I. i, $ tus gen., 
and $ us naturale, and 1. ex hoc ture ; and dist. i, us naturale, with the gloss 
thereto, and ch. ius naturale. That this is true may be shown thus: Natural 
first principles have implanted in every created natural entity a natural in- 
clination to exclude everything opposed to its natural disposition. This is 
clear if we look at particular natural entities, simple and mixed ; for resistance 
to fire is implanted in water, and resistance to water in fire, because of the 
opposition of their qualities. This which is true of single elements might be 
shown to be true of things mixed ; but it is especially clear in the brutes, where, 
from a natural opposition of complexions, one is inclined naturally to kill 
another, and the other to kill it. Thus, in a rational creature Nature has 
implanted an inclination, even circumscribing the dictates of the intellect, to 
hunt whatever is repugnant to itself. That this is true, reason shows ; for 
Nature, the producer of all created things, must be not less solicitous in the 
conservation of a rational creature than of its other products, since the former 
is itself nobler : De pœn. et remiss., ch. cwm infirmitas ; and De sac. sanc. 
eccles., 1. sancimus ; and xxxiii, q. v, Ch. hæc imago; and for its sake, as the 
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end, all things below the lunar globe were produced ; ff. De usuris, L. in pecudum. 
If, therefore, Nature has implanted a natural inclination in all other created 
things to hunt whatever is opposed to themselves, how much stronger must 
this inclination be in a rational creature? The same thing is clear to our 
senses if we examine particular instances, for any one experiences this in himself, 
if this instinct is implanted in men by natural first principles ; and therefore 
war had its origin primordially in this natural inclination, since war, as above 
described, is a contention arising for the sake of destroying opposition. We 
may infer, therefore, that this contention which arises for the sake of destroying 
what is discordant and opposed to one’s own conservation has its origin funda- 
mentally in natural first principles, and so in the law of nature, as distinguished 
from the law of nations. But you will say at once that this conflicts with the 
texts which say that it arises from the law of nations ; but as to that, we must 
observe that, although this natural inclination is introduced by natural law, 
our natural intelligence being limited, yet the inclination is regulated by the 
dictates of reason and natural intelligence ; just as we say of particular acts 
which are proper to men by nature, their intellect being limited, such as the 
inclination to food and drink and sexual intercourse, that these acts are natural 
to men, and yet in a man they are regulated by the dictates of reason, which is 
not the case with the brutes, for they lack that dictation. So, then, I believe 
that the meaning of those texts was that the regulation of that inclination, 
introduced by natural first principles, arises from the law of nations, that is, 
from the general equity of natural intelligence, but the inclination itself is 
from natural law. This is proved by the gloss on ff. De iustit. et iure, 1. ex hoc 
iure ; and dist. i, us gent. For the gloss in both passages to the word ‘ wars ”’ 
adds, by way of explanation, “ lawful,”” and so understands the text to refer 
to an inclination regulated by the dictates of reason. And although the texts 
say that wars arise from the law of nations, yet I do not think it false to say 
that wars, that is, these regulated inclinations, have their origin in the civil 
law and in the canon law. For the civil and the canon laws do not speak of 
an equity different from the equity of the law of nations; rather they are 
that equity itself, for all law consists in a kind of rectitude, and that is why 
it is called “ius ” ; dist. 1, îus generale. But the civil and the canon laws are 
the rectitude of life and the equity of the law of nations. But they add to 
that rectitude a kind of explanation, for they have to specify and explain the 
rectitude and equity of the law of nations, sometimes by limiting it in suitable 
modes, sometimes by applying it to various acts, sometimes by determining 
it by various events. All these points are proved by the text in ff. De iustit. 
et iure, IL. sus civile. For the text there says ‘the civil law is a law which 
is neither wholly distinct from natural law or the law of nations, nor wholly 
subordinate to them; and so when we add anything to or take anything 
from the common law, we make it special, that is, civil, law.” It is therefore 
true to say that wars come from the civil and the canon laws, that is, from 
rectitude itself, which is the civil and the canon laws. Nor are the texts just 
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cited opposed to this, because that rectitude, with nothing added or taken 
away, is called the law of nations. And so the laws just cited say ; but when 
something has been added or taken away, then it is called civil or canon law ; 
no one, however, doubts that the civil and canon laws do add something on 
the subject of wars to the dictates of general reason. The foregoing discussion 
shows us in what law wars had their origin. 


Who, first and chiefly, may declare Universal War, and by what Law, and 
against whom ? 
[Ch. xii.] 

I ask, secondly, what law allows the Church to declare war against 
infidels, and to invade their territories, and to grant indulgence on 
this account, since the laws seem to ordain the contrary ; for those who 
are outside the Church are nothing to us; ïi, q. i, #ulh. Also by origin 
their possessions and jurisdictions belong to them. For God so arranged 
throughout the whole rational creation, for he makes the sun to rise on the 
just and on the unjust ; Matthew, chs. v and vi, at the end. Also men are 
not to be compelled to the faith, for all others who have not been incorporated 
are to be left to their own will: dist. xlv, De Tudæis. And what is more, 
jurisdiction may be delegated to the infidel over those who are converted to 
the faith, provided it do not burden them too heavily ; 1 Timothy, ch. vi. In 
the second place, to make the matter clear, we must observe that I ought 
here, in the first place, to set out the matters which I have treated on the 
subject of reprisals at the beginning, namely, whence the Church had its 
jurisdiction, and also whence the Emperor had his; but I do not set out 
these matters here, because they have been fully treated there. On this 
understanding, then, we ought also to observe that in the same community 
and under the same king there are two peoples, and for the two peoples two 
lives, and for the two lives two governments, and for the two governments 
a twofold order of jurisdiction. The community is the Church, the one King 
is Christ, the two peoples are the clergy and the laity, the two lives are the 
spiritual and the carnal, and the two governments are the priesthood and the 
Empire ; but of these one is supreme, namely, the Papacy, to which the other 
is subordinated. Otherwise the argument of the Philosopher in Metaphysics, 
book xii, showing the unity of the Creator, would be absurd. He says that 
a multitude of governments, evil entities, tend to be ïll-disposed, therefore 
there is one head ; and so precisely in the question before us ; also because, 
in any class of entities, it is possible to postulate one that is first, which is the 
mete and measure of all the others, as the same Philosopher shows. So in 
a whole monarchy it is possible to arrive at the head; and 50, too, in natural 
objects it is possible to arrive at the primary motionless motive power, as 
the same Philosopher shows in Physics, books vii and vi. The Empire cannot 
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stand in such a relation to the Papacy. I pass over innumerable arguments, 
and merely cite the following, which will suffice to show that there is one Lord 
of the earth: vii, q. i, in apibus ; ix, q. ii, cwncla per mundum, and ch. per 
principalem ; ff. Ad leg. Rhod. de iact., L. deprecatio. And he is the Pope. He 
has jurisdiction not only over the faithful, but also over infidels, as is shown 
more clearly than day; for Christ had power over all, whence the passage 
in the Psalm: ‘“O God, give thy judgement to the king.” If Christ had it, 
He would not have been a loving father, if, when He constituted Peter His 
vicar, He had not entrusted the charge to him, which it is sinful to suppose. 
Also He handed to Peter the keys of the kingdom of heaven, saying, “ what- 
soever thou shalt bind,’ &c.; Matthew, ch. xvi. And in another passage, 
‘ Feed my sheep,”” in the last chapter of John. So, therefore, the Pope, as a 
matter of law, has jurisdiction over infidels, though not as a matter of fact. 
Hence it is that if a barbarian, who has only the law of nature, sins against the 
law of nature, he may be punished by the Pope. For it is written in Genesis, 
ch. xix, that the Sodomites were punished by God ; therefore the Vicar of God 
also has this power. The same, too, if they worship idols ; for it is natural 
to worship the Creator and not His creatures. So, too, he may punish Jews, 
if they act contrary to their own law in matters of morality, and are not 
punished by their governors. There is no doubt that he may punish Christians, 
if they act contrary to the law of the Gospel. From all this we infer that the 
Pope, like a true prince, may declare war against infidels, and grant indul- 
gences for the recovery of the Holy Land, and especially of the land consecrated 
by the birth of Christ, by His habitation, and death, where Christ is not wor- 
shipped, but Mahomet. Also, the Holy Land was conquered, after the death 
of Christ, in a lawful war by the Roman Emperor, who was afterwards robbed 
of it by the infidels. Therefore the Pope may recover it by reason of the princi- 
pality which he holds. But in other lands which are not consecrated, and 
where neither the Empire nor the Church had jurisdiction, the Pope may 
in fact command that they do not molest their Christian subjects. Otherwise 
he may by a judgement deprive them of their jurisdiction, and thereby . . . 
which Innocent noted, De voto, guod super his. The solution of the first 
question is clear, namely, of the justice of a war declared by the Church against 


infidels ; and from this may be inferred the justification of a war declared by 
the Emperor against enemies. 


Evidential. And a discussion as to who are the emperors against whom war 
may be declared. 
[Ch. x] 
Here we must note that there are two peoples, the Roman people, and 
strangers. To the Roman people belong, first, all who are in complete obedience 
to the Roman Empire, for the people means the whole Empire ; Ad munici- 
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palem, /. Roma. Some are not in complete, but only in partial obedience to it, 
as when they live according to the laws of the Empire and admit the Emperor 
to be lord of the earth, like the cities of Lombardy and the like : and these, 
too, belong to the Roman people, since it exercises jurisdiction in some matters : 
De aqua pluv. arc., 1. si prius ; and this passage should be noted. There are 
some peoples who neither obey the Emperor nor live according to the laws of 
the Empire at all, but say that they have this position by privilege, like the 
Venetians, who assert that they have it by privilege. These, too, belong to 
the Roman people, because they hold their privilege at the willof the Emperor, 
and he can revoke it whenever he will ; ff. De legat., iii, L. si quis in principro. 
Moreover this privilege, when granted to them, ought to be so ordered as not 
to deprive them of Roman citizenship ; ff. De captivis, 1. in bello, $ si quis 
servum. There are other peoples who do not obey the Emperor and assert 
that they have this immunity by contract, like the provinces subject to the 
Roman Church, which assert that it belongs to them by the gift of Constantine 
and other Emperors ; and these, too, belong to the Roman people, for the 
Church exercises there the jurisdiction which the Empire had, and hence they 
do not on that account cease to be Roman citizens. I say the same of the 
kings who do not admit that they are subjects of the Emperor, as the King 
of France, of England, of Spain, and the like, who assert that they are inde- 
pendent by privilege or prescription. And by this I conclude that almost 
all nations which obey the Holy Mother Church belong to the Roman people ; 
and any who should say that the Emperor is not lord would be contradicting 
the text of the Gospel, when it says, “ there went out an edict from Cæsar 
Augustus,” &c. But there are foreign peoples who do not admit that the 
Emperor is lord, like the Greeks, who say that their emperor is lord. So, too, 
the Tartars say that Grancanes is lord, and the Saracens say that their emperor 
is lord. Among those peoples, however, there is a distinction, for some of them 
are allied to us, as the Greeks against the Turks ; there are others with whom 
we are at peace, like the Tartars, for our merchants go to them and theirs 
come to us; there are others with whom we have no dealings, like the Jews : 
and others with whom we are at actual war, like the Saracens, and to-day, the 
Turks. We infer, then, that, since the Emperor is the secular head, having no 
superior in secular matters, except perhaps in the instances I have mentioned 
he may declare war against his enemies ; and who these are was clear frem the 
passage immediately following. And this is the war which is spoken of in 
ff. De captivis, I. hostes ; and De verbor. significatione. And herein war claims 
its place, and therefore it is declared by the Roman people or Emperor, so that, 
if the Emperor declares war on any rebellious cities of Italy, that war ranks 
as a public war, because to resist an official of the Emperor or of the Pope, 
if the resistance is not in the name of the Emperor or the Pope, is one and 
the same thing. 
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Whether universal war may be declared by others than a prince ? 
[Ch. xiv.] 


I ask whether universal war may be declared by others than a prince. 
Solution : It may not be declared without the authority of a prince, for 
no one may bear arms without a prince’s licence; C. Vt usus armorum, 
in red; and the gloss on Authent., De mand. princ., coll. ii; and on 
Authent., De armis, coll. vi. And the reason is that no one may violate the 
laws of princes without the prince’s licence. But one who, without the 
solemnity of law, with kingly authority, makes law for himself, when he 
might resort to a lawgiver, does violate the law; therefore it is not lawful 
without the prince’s authority. The prince, then, alone may declare war 
by his own authority, since he has no superior to whom he may resort to obtain 
justice. To-day, however, because there are peoples who do not recognize a 
superior in fact, the authority of a superior is not required, since they do not 
recognize one. Nay, every day wars are declared by one people against 
another, without asking the leave of any one. 


Whether war made by the Emperor against the Church is lawful, and whether 
subjects are bound to obey him therein ? 


[Ch. xv.]| 


The second question is whether a war which the Emperor makes against 
the Church is lawful, and whether subjects are bound to obey him therein. 
It appears so, because it is by the authority or command of the prince ; there- 
fore, &c. Also because there are two jurisdictions ; De iudiciis, novit ; Qui 
filii sunt legitimi, causam, and ch. per venerabilem ; De appell., si duobus. Also 
because subjects are bound to obey the Emperor in matters concerning the 
use of arms, even if he be schismatic; xi, q. ii, Zwlianus. Solution: The 
contrary is true, for the Emperor is the Church’s advocate and is bound to 
defend it ; therefore he may not attack it ; De natis ex libero ventre, the single 
chapter ; De restit. spol., conquerente. Moreover, by declaring war against the 
Church he deserves to lose the privilege of declaring war, since he abuses it ; 
xi, q. it, privilegium ; De decimis, suggestum ; so that he may be punished 
for his offence ; De translatione, quanto, $ ne autem. Nay, such obstinacy in 
the prince does not difier from heresy; De hæreticis, excommunicamus, i, S 12 
and this passage should be noted. Also because the Pope is his superior ; for 
he examines, reproves, and deposes the Emperor himself ; De elect., venerabi- 
lem ; Sext., De re iudic., ad apostolicæ. In this case, therefore, subjects are 
not bound to help the Emperor against the Church, but rather the contrary. 
And the Pope may absolve them from the bond of fealty; xv, q. vi, nos 
sanctorum, and ch. suratos ; and note De hæreticis, excommunicamus ; De pœnis, 
last chapter ; and in this matter, Hostiensis, De resti. spoliatorum, oZm. 
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What is the law when the Pope makes war against the Emperor ? 
[Ch. xvi.] 


The fourth question is what, on the other hand, if the Pope declares war 
against the Emperor ? The solution appears from what precedes ; for if the 
Pope declares war against an Emperor who is schismatic, heretic, or otherwise 
usurping the rights and liberties of churches, all the faithful are bound to help 
the Pope, and even vassals of the Emperor may be absolved from the oath 
which binds them, or may be declared not to be bound; xv, q. Vi, 2uraios, and 
ch. nos sanctorum. | 


Of the means of making war and carrying it on. 
[Ch. xvii.] 
_ Thirdly, it remains to consider the means of making war and carrying 
it on, and also what should be done in actual war. 


Of the legion and the cohort, and who and how many are required therein. 


In war there are legions, and a legion has seven thousand one hundred 
foot-soldiers, and seven hundred and nineteen horsemen. There are cohorts, 
and a cohort has twenty companies. A “ milliaria ”” cohort has one thousand 
one hundred and five foot-soldiers, and a hundred and thirty-five horsemen. 
A ‘ quinquagenaria ”” cohort has five hundred and fifty-five foot-soldiers, and 
sixty-six horsemen. So the gloss notes in ff. De his qui not. infam., L x. 
These, then, with a general and discipline, make a war, taking war in the 
sense of a multitude apt and prepared for war, and not merely of the act of 
making war. But the two chief foundations of a war are arms and strength. 
These are divided into three parts, cavalry, infantry, and fleets. For cavalry 
protect the plains ; fleets, the seas and rivers ; and infantry, the huills, cities, 
and steep plains. Hence we may infer that infantry are more necessary to the 
commonwealth than cavalry, because they are useful everywhere. 


How soldiers should conduct themselves in war, whom they should obey, and from 
what they are commanded to abstain. 
[Ch. xviii.] 

Now soldiers should so conduct themselves in war as to keep the oath 
which they have taken ; for they have sworn that they will strenuously perform 
all the orders of the Emperor, and will never desert their service, nor shrink 
from death in the defence of the commonwealth ; ff. Ex qui. caus. maiores, 
the last law but one ; and C. De his qui non implet. stipend., book x, Li They 

[22] 
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ought to obey their generals ; L collatores, at the beginning. For since the 
commonwealth cherishes and supports them, they ought to devote themselves 
to the public interests alone, and do their service by preparing themselves 
for war by the daily practice of arms ; C. De re militari, l. milite. And so they 
ought to obey their generals, because, if they disobey their commands, even 
in a good cause, they are punished with death none the less ; ff. De re milit., 
1. desertorem, $ in bello. They ought to abstain from the cultivation of the land, 
from the care of animals, from trade in commodities. They should not manage 
the business of other people, nor engage in civil duties ; otherwise they will be 
deprived of their service and its privileges ; C. De re milit., L. emo milites, and 
1. qui militares ; C. De locat. et cond. L. milites ; C. De procur., L. militem. They 
should not buy laads in the places where they serve, and at the time of their 
service, not even on another’s account ; otherwise they are forfeited to the 
treasury. However, if they are not disturbed before their discharge, they will 
not be interfered with afterwards. There are exceptions to this rule when the 
treasury is administering the insolvent estate of their parents, and when they 
claim by inheritance. The reason of the rule is that they may not be distracted 
from their military duties by agricultural pursuits. See ff. De re milit., 1. 
milles. 


What belongs to the office of a general in war ? 
[Ch. xix.] 

À general in war should be very sparing in giving supplies to his troops ; 
should not allow the military horses to be taken out of the province ; should 
keep his troops in camp, train them to the practice of arms, not send them 
on his private business, fishing, or hunting ; should carry the keys of the gates, 
go round the watches, concern himself with the foraging of his troops, approve 
their food, punish fraudulent measurement, chastise offences, hear the com-. 
plaints of the troops, inspect the sick. On these matters see ff. De re militari, 
L officium. It is also his duty to place his legion on the green banks of a river, 
and to see that no man pollutes the water of the river in any way, or offends 
the public eye by washing off the sweat of horses, but to permit this to be done 
at a distance in the lower parts of the river. See C. De re milit., L. 2mgentis. 
It is also his duty to pitch the camp where there is plenty of wood, fodder, 
and water ; and for a stay of any length, he should choose a healthy place not 
too near to the sea, or an elevated place not likely to be captured by the enemy. 
He should consider, also, whether the field is wont to be flooded by torrents. 
For this see Vegetius, De re milit., book i, ch. xx. It is also his duty to fortify 
the camp according to the number of his men, that a large number may not 
be too confined, nor a small number obliged to extend itself too widely. A good 
general will also recognize a place in which to fight, which is considered better 
the higher it is. But if he hopes for victory against the enemies’ soldiers 
from his infantry, he should choose places which are uneven, rough, and hilly ; 
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if not, places which are level and open, and not impeded by woods and marshes. 
See Vegetius, De re militari, book äü, ch. xiüi. It is a general’s duty to take 
cognizance of the contracts and delicts of his men; but this is also the duty 
of the special “ magister militum ” ; C. De iurisd. omn. iudic., 1. magisterie ; 
and C, De re militari, L. {am collatores. 


How soldiers are punished differently, according to their different offences. 


[Ch. xx.] 


Now soldiers are differently punished, according to their different offences. 
Their offences are either special or common. And in their special offences they 
. are punished by military penalties, and the penalty is often increased with the 
grade of service ; ff. De re militari, L. ii. The punishments are pecuniary fines, 
deprivation of rewards, ignominious discharge from the army, degradation 
of rank. A soldier is not condemned to the mines, nor to work in the mines, but 
is beheaded ; for he is regarded, not as a soldier, but as an enemy ; ff. De re 
milit., 1. ii, $1, and $ is qui, and I. proditores. Death is the punishment for those 
who lay hands on an officer, who are disobedient, who are the first to take to 
fight in the sight of the others ; for spies who betray secrets to the enemy ; 
for malingerers who feign illness from fear of the enemy ; for those who wound 
a comrade with a sword, who wound themselves without cause, or attempt to 
commit suicide. Not however if they do so from weariness of life or impatience 
of pain, for these are made “ infamous ” ; whereas those who offend through 
drunkenness or lust are discharged from the service. One who does not defend 
his officer when he could do so is punished with death. One who could not is 
spared. See ff. De re milit., 1. omne delictum, and I. ïïi, last section. Also one 
who refuses to go scouting when the enemy are pressing on, or who retires from 
a trench, is punished with death, even if he acted with good intention ; ff. 
De re milit., L ii. Also a soldier who disturbs the peace is punished with death ; 
ff. De re milit., L. üi. Also one who stirs up a serious sedition. A deserter in 
time of war is punished with death ; in time of peace a horseman is degraded, 
a foot-soldier is discharged ; ff. De re milit., 1. non omnes. Not all deserters, 
however, should be punished equally ; but regard should be had to their 
rank, length of service, and other circumstances. One who goes beyond the 
space for foraging is regarded as an absentee or a deserter. But the number of 
days by which he has returned sooner or later is taken into account, or any 
. obstacle which may have detained him ; ff. De re milit., L. ïi, last section, and 
1. qui commeatus, and 1. non omnes. His previous record is also taken into 
account. An absentee is one who has wandered from the camp but returned 
to it : a deserter is one who, after wandering for a long time, is brought back 
to camp; ff. same title, L. ii, Semansor. A deserter, if found in a city, is punished 
with death : if found elsewhere, and if he deserts again after being captured 
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in his first desertion, he is punished with death; ff. _same title, L non 
omnes. The goods of deserters are confiscated after their death; C. De re 
milit., 1. iv. 


Of fortitude and its nature, and when fortitude is to be called moral and when not, 
and when fortitude conducts war to a right end, and when not ? 
[Ch. xxi.] 


But as it has been said that fortitude and arms are the chief foundations 
of war, and as in law the nature of fortitude is not explicitly discussed, it is 
desirable that its nature should to some extent be explained. And I ask, first, 
whether fortitude is a moral virtue ; and it appears that it is not. For forti- 
tude is a disposition of the body ; C. book xi, De athletis, 1. i; ff. De his qui 
not. infam., L. athlete ; ff. Ad leg. Aquil., L. qua actione, $ si quis in colluctatione ; 
De pugn. in duello, throughout ; C. De gladiatoribus, the single law; De 
torneamentis, throughout. Therefore it is not a moral virtue, since a disposi- 
tion of the body differs from a habit or disposition of the soul, and is itself 
inferior in degree; De pœn. et rem., cum infirmitas; xii, q. i, præcipimus ; 
xxiv, q. it, st habes; C. De sacrosanctis eccles., L sancimus. Secondly, it 
seems to be a moral virtue. Every moral virtue aiïms at a mean in feeling and 
action, as the Philosopher proves in Ethics, book ïi; but fortitude aims at a 
mean, as he also shows in Ethics, book üïi. Thirdly, that which is not a virtue 
is not virtue, but rather virtues, since the plural number is satisfied by the 
number two at least ; ff. De testi., L. wb1 numerus ; causa iv, q. ii, $ wbs numerus ; 
and De reg. iur., book vi, rule pluralis. And this is confirmed by the Philosopher, 
in the Elenchi, book i, for the definition of preposition and of 4 preposition is 
the same, but fortitude is not a virtue. This minor premise is proved. For 
a virtue is opposed to two extreme vices; dist. xli, sæpe ; De consuetudine, 
ex parte. But four extremes are opposed to fortitude, namely, fearlessness and 
timidity or fear, and audacity and deficiency in audacity, which has no proper 
name, as the text shows in Ethics, book iii. The Philosopher proves the 
opposite in Ethics, book iii. For the solution of the question we must observe 
that the meaning of “ fortitude ”” is equivocal ; it may refer either to the forti- 
tude which is the same thing as strength of body, or to the fortitude which is 
moral virtue. The first is a power which enables one to move a thing, as the 
Philosopher proves in Rhetoric, book i; and both kinds are required in war ; 
and so when I said that fortitude, or strength, and arms are the foundations 
of war, I used the word generally, since both kinds are required. But as to 
the first, which is the strength of the body, there is no doubt that it is not moral 
virtue, for the reasons given above ; but as to the second, the question must 
be continued ; and it is the virtue which makes us behave aright in the matter 
of fear and audacity in the dangers of war. Let us pursue this kind of fortitude, 
for the first is plain to the blear-eyed and to barbers. Now for the understanding 
of the fortitude of the soul, we must observe that, in the matter of daring and 
fearing, one may exceed or fall short ; and in either case one acts wrongly. 
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One may also keep oneself to the mean, and so act virtuously. Audacity, 
however, differs from fear ; for audacity is a feeling of the irascible appetite, 
inclining us to attack what is terrible. Fear inclines us to flee, as any one may 
experience in himself. But either may be a good or a bad act; for if a man 
were to see ten armed men and attack them alone, that would be a bad act ; 
and if he were not to flee, it would be a bad act, bad as regards the attacking, 
and also bad as regards fear. So, again, a man may exceed in fearing ; as, 
for instance, if there are a hundred men in a fortified place, and they see only 
a hundred men against them and flee—that is a bad act. So, too, by not 
attacking ; as if they see a city being spoiled and do not attack—that is a bad 
act. So you have illustrations of excess in not fearing when fear is expedient, 
in fearing when fear is not expedient, in attacking when attack is not expedient, 
and in not attacking when attack is expedient ; and so you have the extreme 
vices, audacity and fear, and degree in each case, as above. Further, it is to be 
noted that, wherever we find vicious and blameable excess of extremes, there 
we may find a mean which is good and laudable ; because if the whole were 
bad and blameable, we could not say that the defect was blameable, for the 
defect would be a defect of bad, and so would not be bad. It is right, there- 
fore, that in the mean there should be a good with respect to which one quality 
is said to be bad by exceeding, another bad by falling short. From these argu- 
ments, two conclusions for the solution of the question may be inferred. The 
first is, that fortitude of the soul is moral virtue. The second, that it is a virtue. 
The first is proved ; for every habit of choosing a laudable mean is moral 
virtue. Fortitude is such a habit ; therefore the major is proved by the argu- 
ment from definition, which is a valid argument in law; ff. De reg. iur., I. 
omnis definitio ; ff. Depositi, L. i, at the beginning, and same title, L. bona fides. 
But the Philosopher so defines moral virtue in Ethics, book ii. The minor is 
proved ; for fortitude is a habit of choosing the mean with regard to fear and 
audacity, as the same Philosopher proves in Ethics, book iv. The argument 
is confirmed thus : Moral virtue is that which is bred in us by “ mos,” that is, 
by custom, and that is why it is called “ moral.” Fortitude is so bred in us; 
therefore the major is proved by the argument from the formal cause, which 
is a valid argument in law ; ff. Ad leg. Falc., L. si is qui quadringenta, $ quædam ; 
ff. Locati®, L. rei, $ opere ; ff. De verborum sign. L. ædificia, $ perfecisse, and 
same title, 1. quæ forma® ; ï, q.i, detrahe; De bapt., debitum. The minor is 
proved. For in an act of war the sensitive appetite, on account of the dangers, 
inclines a man to flight, as the Philosopher says, and in war anger, which is 
an impetuous feeling and so inclines us to vicious extremes, claims a place for 
itself. But virtue, which is a rational promptitude of the appetite, inclines us 
to the mean; and this promptitude is bred by repeated acts ; otherwise we 
should not act gladly, and so it would not be virtue, since in the virtuous man 
there ought to be no opposition of appetites, as the same Philosopher says in 
Ethics, book ä. And so the first conclusion is clear, namely, that fortitude is 
moral virtue. The second conclusion is that it is a virtue. Some authorities 
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prove this as follows : Fear and audacity are opposite feelings ; fortitude is | 


the virtue between them ; therefore it is only one. The consequence is proved 
thus : For every agent which tends to the increase of one of two opposites, 
tends to the decrease of the other. And so virtue which decreases fear, in- 
creases the opposite, and conversely. This is confirmed thus : Moral virtues 


are fortified by their end ; but the end is single ; therefore the virtue is single. 


The first point is clear by the argument from the final cause, which is a valid 
argument in law; ff. De quæstionibus, L. wnius, $ si servus ; ff. De decur., Le 
generaliter ; C. De episc. et cleric. ; causa xvi, q.i; De appell., ch. cum cessante ; 
and De iureiurando, ch. etsi Christus. The second is clear. For the end of 
fortitude in war is the common good. And any man who makes war for the 
sake of gain is not brave, but rather avaricious. Others hold a different view, 
and say that fear and audacity are not opposite feelings. They prove it thus : 
Fear and audacity are compatible with one another in the same respect of the 
same thing; therefore they are not opposites. The consequence holds, 
because, if one of two opposites is established, the other is excluded ; ff. De 
instit., 1. sed si pupillus, $ si institoria ; ff. De reg. iur., L. ius nostrum; De 
verb. sig., L. hæc verba; Authent., coll. ii, De mand. princ.; dist. xxxii, 
hospitiolum ; and similar passages. The first point is clear. For a man may 
well wish to make war for the sake of what is good and honourable, and yet 
fear because of God ; or he may make an attack, and thus audacity is present, 
and yet fear that he may be injured, and thus fear is present. This opinion 
is against the text of the Philosopher in Rhetoric, book ii, nor is their reasoning 
valid, for pleasure and pain are opposites in all cases ; and yet the same act 
may give the same man both pleasure and pain. For example, in adultery 
the sensual enjoyment may give pleasure, but the dishonour, pain. So of one 
who throws merchandise overboard into the sea because of a storm ; and so 
in the case in hand the man fears because of the evil present, and dares because 
of his hope. The first opinion, therefore, is the truer ; and hence Albertus 
holds that, although there are four extremes, as above, yet they only indicate 
two characters. For whoever is inclined to dare rightly, does not fear ; and 
whoever is not inclined to fear rightly, does not dare ; and so he infers a single 
virtue. Others say that there are only two extremes ; for if a man fears 
nothing, he dares too much, and so fear and audacity make one extreme. 
Suffice it to conclude from the foregoing discussion that fortitude, which is 
one of the chief foundations of war, taken in the sense of strength of body, 
is not moral virtue ; but taken in the sense of a virtue of the soul, it is moral 
virtue, and a single moral virtue; and it is this which conducts war to a 
right end. 


Whether fortitude is a cardinal virtue ? 
[Ch. xxii.] 
We have discussed the fortitude which is a chief foundation of war, and 
have seen that it is moral virtue and a single virtue. But as I address this 


j 
| 
| 
. 


t<: 


THE CARDINAL VIRTUES 241 


treatise to a Cardinal, I ask whether it is a cardinal virtue. It appears that 
it is not. For magnanimity is not a cardinal virtue ; therefore fortitude is 
not. The inference holds by the argument from the major, which is valid 
in law; C. De neg. gest., L. i; ff. De senatoribus, L. qui indignus ; C. De sacro- 
sanctis eccles., Authent., multo magis ; ff. Sol. matrim., L. ex diverso, $i; C. 
De epi. et cle., L. si qua per calumniam ; xxxüi, q. v, si Paulus ; vit, q. i, si 
ergo ; vi, q.i, imitare ; dist. xl, quælibet ; De elect., cum in cunctis. But there 
seems to be more moral virtue in magnanimity than in fortitude, because it 
is nobler and greater, as the Philosopher says in Ethics, in the treatise on 
magnanimity. The first point is clear, namely, that magnanimity is not cardinal, 
because then there would be more than four cardinal virtues. The solution 
is this : The whole of human conduct does not turn on fortitude, like a hinge ; 


therefore it is not a cardinal virtue, because the word “ cardinal ” is derived 


from “ cardo,” a hinge. The consequence holds by the argument from ety- 
mology, which is valid in law; ff. De rebus creditis, 1. ïi, $ appellata ; ff. in 


_ proœmio, $ discipuli; C. De episc. et cler., L. decernimus ; ff. De verb. sig., 1. 


tugurii; same title, L. éugurium ; ff. De legatis ii, L. Zibrorum, $ quod st papyrus; 
dist. xxi, cleros ; xvi, q. i, si cupis ; and De præbendis, ch. cum secundum. 
The first point is clear. For fortitude has to do only with the dangers of war ; 
but few men pass their lives in the company of such dangers. Therefore, etc. 
The contrary is supported by the authority of common speech, which places 
it among the cardinal virtues, and Seneca, who wrote a special treatise on it, 
agrees with this, and Cicero, in the Rhetoric, divided virtue into these four 
as cardinal. And this argument from authority is valid in law; C. De sum. 
trinit. et fid. cathol., Epistola, inter claras ; C. De bonis quæ liber., L. cum 
multa ; ff. De rer. div., L. 2n tantum, $ cenotaphium. 


Why and in what sense the four principal virtues are called cardinal ? 
[Ch. xxiii.] 

As evidence for the solution of the question we must first consider why 
and in what sense they are called cardinal. Here we must note that, according 
to Albertus, just as the antarctic and the arctic poles are the hinges on which 
the heaven moves, and the hinges on which its doors and gates revolve, so, 
by analogy, those virtues are called “ cardinal ” on which the whole of human 
conduct turns, which if à man possesses, he is called simply “ good,” and 
without which he is not good. So, too, in my opinion, the lords Cardinals are 
so called because théy are the hinges of.the world, on which the whole govern- 
ment of the world is revolved and fashioned ; and to them it looks to sustain 
the whole weight of its moving government and to supply the appointed im- 
petus for its motion. The celestial sphere is content with two poles, and these 
are enough; they are stable and immovabie ; they strengthen the order of 
its motion and do not deviate from the place where the human race is fixed. 
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Monastic government was content with four hinges, and these sufficed. If, 
when we look for the cause of number, variety, infirmity, our great distance 
from the centre, we have no name for it, yet the freedom of the will might 
supply some kind of cause. But as I have spoken of the Cardinalate in my 
treatise on Ecclesiastical Censure, I pass by the subject now, and return 
to discuss the principal question. And because law, as I said, does not fully 
explain the nature of the cardinal moral virtues, [ will give some brief treatment 
of it in order to explain fortitude. 


What is virtue ? 


We must know that virtue, as the Philosopher says, is a habit of choice, 
and as he also lays down in the second book of the Rhetoric, everything that 
exists falls under choice, but that which may be chosen is threefold. 


Of the threefold species of good, and how the cardinal virtues are derived 
from the good. 


[Ch. xxiv.] 


The good includes the expedient, the pleasurable, and the honourable ; and 
these goods may be either sought after or avoided by choice ; and all moral 
virtues have to do with these three. Let us explain each in turn. And first the 
good which is expedient, with which virtue is concerned in one of three ways, 
either by bestowing it, or by receiving it, or by preserving it. À man experi- 
ences in himself no acts of choice other than these ; and this inference from 
experience is valid in law, as is proved in ff. in proœmio, about the beginning ; 
Authent., col. i, De monachis, about the end; ff. De legat. iii, L. s2 chorus, 
$ his verbis ; C. De vet. iure enucl., L. ii, $ quæ omnia ; Sext, De elec., quam sit. 
As to bestowing the expedient, this happens in two ways ; for a man bestows 
either what is his own or what is another’s. If he bestows what is his own, then 
the virtues of liberality and magnificence are practised, and the vices opposed 
to them, namely, avarice and prodigality, meanness and vulgarity. But if he 
bestows what is not his own, then he may either distribute it to those to whom 
it belongs, and this is justice ; ff. De iust. et iur., L. sushtia ; and Instit., same 
title, $ 2ushtia ; xh, q. ü, cum devotissimam ; or he may distribute it to those 
to whom it does not belong, and this is injustice, as appears from the converse 
of the laws just cited, which is a valid argument ; ff. De off. eius cui mand 
est iurisdictio, L ï, $ hwus res ; ff. Mand., L si per procuratorem, $ ignorantes 
and De his quæ fi. a prælat., ch. cum apostolica ; and De conversatione DE 
iugatorum, ch. cum virum. In not rendering things to those to whom they 
belong a man is said simply to be ‘ bad ” ; xiv, q. vi, sires ; De usuris, cum tu : 
ff. De usurp., L. seguitur, $ quod autem. It is clear that justice is Ste bon 
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if a man has not justice when he distributes what is not his own, he is simply 
“bad,” whereas liberality and magnificence, which concern the distribution 
of what is one’s own, are not cardinal, because one who distributes his own 
ill, is not simply “ bad,” but might well be called “ foolish” ; and so you have 
one cardinal virtue, justice, concerned with the bestowal of the good which is 
expedient. Again, if moral virtue is concerned with the act of receiving the 
expedient, this may occur in two ways. For a man either receives what is his 
own or owing to him, or what is another’s and not owing to him. If he receives 
what is his own or owing to him, and from one from whom he ought not to 
receive it, he sins against liberality and magnificence, yet he is not simply 
“bad.” But if he receives what is another’s, he is simply “ bad.” Hence the 
law gives remedies against such a person, such as the interdicts, “ Vnde vi bon. 
rapt.”; ff. and C., under that title ; actions of theft, and condictions, in accor- 
dance with laws and canons which are explained in each case according to the 
variety of acts. And so by an examination of this second act, namely, the act 
of receiving the good which is expedient, it appears that justice has a cardinal 
character, whereas liberality and magnificence have not, since the opposite 
of the just man is called simply “ bad,” whereas the opposite of the liberal or 
magnificent man is not. Again, if moral virtue is concerned with the act of 
retaining the good which is expedient, this also may happen in two ways; for 
a man retains and preserves either what is his own, or what is another’s. In 
the first case by retaining what is his own, and giving it to no one, he sins 
against liberality and magnificence ; but such a man is not simply “ bad,” 
although, if you press the question, a rich man who sees a poor man dying of 
want and gives him nothing, sins mortally. The answer may be that he then 
retains what is not his own, but common, since at a time of such need there 
should be community of goods, as Clement proves by six reasons, xii, q. 1, 
dilectissimis, and Augustine, quoted dist. viii, guo ture, and $i. But if a man 
retains what is another’s, he is simply “ bad,” and is called “ unjust,” pro- 
vided that he retains it against the owner’s will ; and the law provides remedies 
against him, as to which see above. So in the matter of the good which is 
expedient, you arrive at one sole cardinal virtue, in distributing, in receiving, 
and in preserving it, because its opposite makes a man simply ‘ bad.” 
Justice is cardinal; liberality and magnificence are not cardinal; and this 
is clear. 

I said in the second place that there was a second kind of good, the pleasur- 
able, with which moral virtue is concerned ; and it is concerned with it in two 
ways, either by bestowing it or by receiving it. In the matter of bestowing it, 
there are the virtues which are found in games, when one bestows pleasure 
on others. And such are friendship, affability, and wit. But these virtues 
are not cardinal, because they are not necessary to human nature, because 
many persons are great and virtuous who do not know how to conduct them- 
selves aright in such matters. As to receiving the pleasurable, this also may 
happen in two ways; for either a man is chiefly concerned with what is 
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pleasurable, and then he is called simply “ bad,” and the quality is called 
‘“intemperance ” ; and I mean that a man is ” bad ” by exceeding, for the 
‘ insensible ” man, the man who takes no pleasure, is not simply “ bad,” but 
the man who exceeds is; and so you have temperance as a cardinal virtue, 
because its opposite makes a man simply “ bad,” and temperance is neces- 
sary to human preservation. But if he is simply concerned with what is 
sorrowful, this again may happen in two ways; for there are some sorrowful 
things which are apt to stir a man to anger, and then gentleness ” comes 
in; but this is not cardinal, because it is not necessary that a man should be 
angry, but he is saved by the act from passing to the second external act of 
injustice. But if he should pass to the external act, then it would be called 
injustice. But there are also sorrowful things whose effect is to inspire fear, 
and then fortitude comes in. For as the man who will not bear what is terrible 
for the sake of the good of virtue is simply “ bad,” fortitude is a cardinal virtue. 
So much as to the pleasurable good. 

I said, further, that there was a third good, the honourable, and this is 
threefold. One kind concerns “ cognizant ” virtue, and these are the intellec- 
tual virtues ; and they are knowledge, wisdom, intellect, art, and prudence. 
Another concerns ‘“ interpretative ”” virtue, involving questions of veracity 
and falsity. Another concerns “ appetitive ” art. | 

Let us take the second form, that which concerns interpretative virtue. 
I say that the veracity which regards interpretative virtue is not a cardinal 
virtue, because it does not make a man simply “ good,” nor does its vice make 
him simply “ bad.” For the vice opposed to it is rather “ boastfulness.”” But 
the boaster is of three kinds : for he may be a simple boaster, one who boasts 
for the sake of pleasure ; or one who boasts for the sake of honour ; or one who 
boasts for the sake of gain. The first kind of boasting alone is directly opposed 
to veracity ; the others approach another kind of vice. For the first man sins 
only because he is mendacious ; but there are two kinds of mendacity: for 
there is the mendacity which is a simple false signification of the voice, and of 
that T have said that it is directly opposed to veracity ; the other is-a false 
signification of the voice with the intention of deceiving, and that makes 
a man simply “ bad,” and falls under the head of injustice. Augustine, in his 
book ” De Mendacio,” treats both of these and of other species of mendacity. 
It is quoted in xxii, q. üi, ch. primuwm capitale. Another form of the honourable 
good is, as I said, that which concerns appetitive virtue. And it concerns it 
in two ways. Eïither “ essentially,” and such are the moral virtues which 
I mentioned above. Or “significatively,” and such are glory, and worldly 
goods ; and the virtues concerned with this form of the honourable good are 
magnanimity and , and these are not cardinal virtues. For many 
men are virtuous who do not desire the honours which they deserve. But if we 
speak of the honourable good which concerns cognizant virtue, then there are 
the intellectual virtues : knowledge, intellect, art, prudence. The first three 
are not cardinal, because they are not necessary to human life : but prudence. 
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is necessary to the good. Nay, it is impossible that any one should be virtuous 
without prudence ; for prudence regulates the other virtues. 

These considerations show us how fortitude, which is the object of the 
discussion, is a cardinal virtue. And we see how they are four in number, and 
deducible from the threefold good which may be either sought after or avoided, 
and the threefold virtue of the soul, namely, justice, temperance, fortitude, 
and prudence, which last is not only cardinal, but is head and chief among 
them all. 

This has been in some measure a digression ; but I may be excused, because 
I have not presumed for jurists alone to explain the nature of fortitude, which 
has been the principal subject of the discussion. 


How and in what sense a man may be called “ brave” in war. 
[Ch. xxv.] 


My next question is whether a man may be called “ brave,” even though 
he has not been trained in the dangers of death in war. It appears that he 
may; for fortitude is necessary to human goodness, since it is cardinal, as 
I showed in the last question, and human goodness is possible without warlike 
training. Therefore the consequence is proved by the argument from con- 
junction ; ff. De neg. gest., L. aiqui natura ; dist. iv, denique ; dist. vi, nunc de 
superfluitate. The first point is clear from the citations to the last question. 
Also Cicero says that fortitude is the deliberate facing of dangers and endurance 
of hardships. But this is possible without any warlike act ; and so the con- 
sequence is proved by the argument from consequence destroyed, which is a 
valid argument in law; ff. De rebus creditis, 1. ïi, $ ii; C. De furt., L apud 
antiquos, the word quam; ff. De in integr. restit., [nemo] non videtur. The 
Philosopher says the contrary in the fourth book of Ethics. And this is why 
the oath of the soldier contains a promise not to shrink from death; ff. Ex 
quibus causis maior., the last law but one; and C. book x, De his qui non 
imple. stip., Li. For the solution of the question we must observe that the word 
‘ fortitude ”” is commonly used to denote all firmness of mind, and this is a 
quality common to all the virtues ; for inconstancy of mind meets with re- 
proach and with the reprobation of law; xxxii, q. v, horrendus ; De ïure- 
iurando, quemadmodum ; ff. De adulteriis, L. si wxor ; ff. De decur., the last 
law but one ; ff. De neg. gest., the last law but one ; De reg. iur., book vi, rule 
quod semel, and rule mutare. And in this sense there could be no doubt that 
a man might be brave without meeting the dangers of war. But the strict 
meaning of ‘‘ fortitude ” is, a special virtue which inspires a man to meet and 
await dangers for the sake of avoiding the evil of dishonour. Now the bad is 
threefold : the injurious which is opposed to the expedient, the sorrowiul which 
is opposed to the pleasurable, dishonour which is opposed to the honourable. 
But the good of the soul which is honourable is to be preferred to the expedient 
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and the pleasurable goods, just as the rational soul is to be preferred to the body; 


xii, q. i, præcipimus ; xxiv, q. iii, si habes ; C. De sacrosanctis ecclesiis, L san- 


cimus ; De pœnit. et rem., cum infirmitas. This leads us to the conclusion 


that there are three moral virtues which are necessary before a man can be 


called good and virtuous. There is one which fixes his mind to prefer the honour- 
able to the expedient, and this is justice ; Instit., $ sushtia ; xii, q. ii, cum 
devotissimam. Another strengthens his mind to prefer the honourable to the 
pleasurable, and this is temperance; dist. vi, pal., sed pensandum ; and De 
constit., mam concupiscentiam. Another strengthens his mind to bear sufferings 
rather than incur the evil of dishonour, and this is fortitude ; C. book x, De 
athlet., the single law ; C. De his qui non implet. stip., L. i, in the same book ; 
vii, q. i, $ Minc etiam. And this is the fortitude which is the subject of our 
discussion. And these are rightly called cardinal, because they are necessary 
to human goodness, and any one of them defends itself and any one of the 
others. Take an example. A woman tempted to adultery by promises defends 
herself by temperance ; ff. De rit. nup., L. palam ü. If she is tempted by terror, 
she defends herself by fortitude ; xxxii, q. v, [Lucretiam] proposito, $ Lucretiam, 
and [ch.] $ [ fieri] non potest fieri and [ch.] $ finge, de pudicihia ; xxxiv, q. 1, 
non satis. But if she is tempted by rewards, she defends herself therefrom 
by justice ; xii, q. ii, cum devotissimam. Fortitude may also be illustrated 
in this way; for if she hesitates on account of fear, she defends herself by 
fortitude ; xxxii, q. v, ch. [Lucretiam] proposito, and [ch.] $ finge, de pudicitia. 
If she is tempted by the pleasurable sensations, then she defends herself by 
‘temperance ; xxxüi, q. v, non potest, and ch. nec solo, and ch. qui viderit, and 
ch. non mæchaberis. If by rewards, then she defends herself by justice, because 
it is as unjust to sell the good which is honourable as that which is spiritual ; 
i, q. ü, quam pio ; De simonia, throughout. If she is tempted by false reasons, 
then she defends herself by prudence ; and so one of the cardinal virtues 
strengthens her mind to prefer the honourable to the expedient, namely, 
justice ; another, to prefer it to the pleasurable, namely, temperance ; another 
to bear sorrows for the sake of guarding the good and excluding the evil 4 
dishonour, namely, fortitude. But prudence regulates the others, and so ought 
to be included among the cardinal virtues. 


It as further to be noted that war is undertaken in two wavs. 
[Ch. xxvi.] 


It is undertaken in one way because of an act of war on one side or the 
other ; ff. De captivis, L in bello, and 1. postliminium ; C. book xi, De gladi 
the single law. It is undertaken in another way because of an expectation 
of bodily danger, even without actual attack, but only if there should be 
a danger which might probably be resisted ; otherwise it would not be a war 
Just as 1t is not war when a robber is hanged or any one else is brought to justice. 
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If war is undertaken for an actual attack on one side or the other, fortitude 
is not concerned with those dangers only, for then it would not be cardinal, 
since many men are virtuous who have had no training in such dangers. But 
if it is undertaken in the second way, then fortitude is concerned with those 
dangers generally, as we say of a woman who faces dangers in order to protect 
her chastity. In her case there is no war in the first sense, but in the second 
there is, and yet fortitude is present. We must note, however, that fortitude 
is not concerned with all warlike dangers. For if one man attacks another and 
defends himself, he is not brave ; otherwise we should have to say that a dog 
is brave and shows fortitude. But when a man faces warlike dangers for the 
_ sake of avoiding the evil of dishonour, then he is brave. Hence the Philosopher 
says that a man is not made brave by necessity ; hence, also, cause xxiii, q. iv, 
Nabuchodonosor, and ch. de Tyriis ; De Pœnit., dist. üi, sic emim. Thus we 
reach a solution of the question proposed when we ask whether fortitude is 
concerned with the dangers of death and war; and we must say that it 
is not, as was illustrated in the case of the woman. In a second sense, 
inasmuch as the extreme act of fortitude is concerned with the dangers of 
death, we must say that it is, because virtue is concerned with what is diffi- 
cult. In a third sense, inasmuch as it inclines us to meet the danger of death, 
should occasion arise, we must say that it is, because virtue extends to the 
limits of a man's power ; De Cœlo et Mundo, book i. 


Which is the chief act of fortitude in war ? 
[Ch. xxviü.] 


But I ask, which is the chief act of fortitude in those who are at war, 
awaiting the enemy, or attacking them ? And it seems that attack is the chief 
act of fortitude. Firstly, because, as the Philosopher says in the second book 
of the Ethics, in the treatise on liberality, it is more virtuous to give than to 
receive. Also it is written in Ecclesiasticus, ch. iv, ‘let not thine hand be 
stretched out to receive, and closed when thou shouldest repay.” Hence the 
text, ‘‘ it is more blessed to give than to receive ” ; xvi, q. 1, prædicator ; and 
De celebr. missar., cum Marthæ ; De donat., ch. i. Therefore, by analogy, 
it is more virtuous to attack than to await, because one who attacks gives, and 
one who awaïits receives. Moreover it is more virtuous to do well than to receive 
well, as the same Philosopher shows. This is proved thus: For if it is better 
to do than to suffer in the virtues generally, it follows that it is better to do 
well than to suffer well. The consequence holds by the argument from con- 
nexion, which is a valid argument in law; ff. De neg. gest., L. aiqui natura ; 
dist. iv, denique ; dist. vi, quia de superfluitate. But he who attacks gives well, 
he who awaits receives well ; therefore it is more virtuous to attack. More- 
over, it is better to do well than not to doill; and in this connexion it is not 
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enough to abstain from evil, unless we also do good ; for this act of doing good 
leads to a better end, since in actions it is the end that is weighed, and from 
that the action takes its name. The consequence holds by the argument from 
the end, which is valid in law; ff. De ritu nupt., L. si quis ; ff. De iur. fisci, 
1. non intelligitur, $ si quis palam ; ff. Communia præd., I. receptum HADe 
auro et arg. legat., L ef si non sint, $ perveniamus. But to attack is to do well, 
to await is not to do ill, that is, not to flee ; therefore it is more virtuous to 
attack than to await. Further, that which is more difficult is more virtuous. 
For even an opinion on a law is only given on a difficult and doubtful matter ; 
ff. De Carbon. edicto, 1. quod Labeo ; and ff. Ad municipalem, L. i, at the end. 
But to attack is more difficult than to awaït ; for a tired man can awaït, but 
he can not attack. The major is proved by the same Philosopher, in the treatise 
on fortitude, for an act of fortitude is specially concerned with what is difficult 
and terrible. Moreover, that which is more lovable is more virtuous ; for acts 
of virtue are by their nature lovable, as the same Philosopher says ; and this 
is proved by De Pœnit., dist. ïi, ergo, and ch. corpus, and ch. proximos. But to 
attack is more lovable. And observe how it brings more advantages to the 
commonwealth, and more things in the same genus are preferred to fewer : 
Authent., De consan. et uter. frat., at the beginning ; De sent. excom., cum pro 
causa ; ii, q. iv, Engeltrudam ; De off. delegat., prudentiam, at the beginning ; 
because to expel the enemy is more useful than to await them. Moreover, a 
thing which is more praiseworthy is more virtuous, because moral virtue is a 
praiseworthy good ; but to attack is more praiseworthy than to await. For, 
as a rule, those who attack are more praised than those who flee. To the 
contrary is the text of the Philosopher in Ethics, book iii, in the treatise on 
fortitude, where he says that the greater act of fortitude is to endure. Albertus 
and Custratius hold the same opinion on the point. 

By way of evidence on this question, we should observe that, according 
to the dictates of right reason, it is not right always to attack, nor always to 
îlee, nor always to awaït ; for sometimes it is expedient to attack, sometimes 
to flee, sometimes to await. From which it appears that acts of fortitude 
are threefold ; namely, attack, flight, and waiting. And that a brave man 
should sometimes flee is obvious by reason, for one should flee from dangers 
which are beyond a man’s strength. For if one man alone should wish to 
attack a thousand, or to awaïit their attack, he would not be brave, but 
audacious and rash, as the same Philosopher says in the same passage. Acts 
of fortitude, then, are threefold ; namely, attack, flight, and waiting. And 
among these the least is flight. This is proved thus: For an act which is 
less difficult than others is the least of those acts, since art and discipline are 
concerned with difficult things. But to flee is easier than to attack or await. 
Therefore, &c. Moreover, an act which is assimilated to a worse vice is the 
least act. This is proved by the argument from extremes, which is valid in law ; 
Îf. Communi divid., 1. arbor ; and ff. Si quis ius dic. non obtemp., L i; and 
ff. De stat. hominum, L. quæritur. So it is in the case proposed. For by flight 
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a man is assimilated to fear, which is a worse vice than audacity, as the same 
Philosopher says in the same passage. 

Secondly, I say that waiting is the more important act. This is proved ; 
for it is more virtuous to do good aright than to receive it aright. Therefore 
it is more virtuous to suffer evil aright than to doit aright. The consequence 
holds by the argument from opposites, which is valid in law : ff. De act. emp., 
1. Zulianus, $ procurator ; ff. De instit., L sed si pupillus, $ si institoria ; ff. De 
verb. sig., L. hæc verba. But one who attacks does evil rightly to the attacked, 
whereas one who awaits an attack, suffers evil rightly from the attacker. 
Further, an act which is more difficult is more important. This has been 
proved above many times. But waiting is more difficult than attacking. This 
is proved thus : For if an attack is made, it is made after the manner of one 
who is stronger, and with the hope of escaping ; otherwise, if there were no 
hope of escape, right reason would not dictate an attack. But in waiting, it 
is the less strong who awaits the stronger. But it is more difficult to conduct 
oneself rightly in face of a stronger than in face of one less strong, as is obvious. 
This is confirmed thus : For in waiting, one has to control great fear amid bodily 
suflerings. But in attacking, one need not control so great a fear. Therefore, &c. 

Further, -waiting and enduring denote continuance and perseverance, and 
in the genus of what is good that which is more continuing is better: De 
Poœnit., dist. iii, #yrisor ; De Pœnit., dist. ii, pennata, and ch. non revertebantur ; 
ff. De in rem vers., L. si Pro patre, $ et versum. But attack denotes an impetus 
of short duration proceeding from anger ; ff. De adulter., L. si adulterium, $ im- 
perator ; C. same title, 1. Gracchus ; and ff. De reg. iuris, rule quod calore. 

Moreover, waiting brings one face to face with the dangers of death, 
and they are then difficult and fearful, as the Philosopher says in Rhetoric, 
book ii. Therefore, &c. 

We infer, then, that waiting is the more important act of fortitude, 
- although the vulgar, who judge incorrectly, are of the contrary opinion. But 
if what I said about flight being an act of fortitude appears inconsistent 
with what I wrote above in this treatise, in the article on the duties of 
a general and soldiers, where I said that soldiers ought to keep the oath by 
which they have sworn not to flee, &c., the solution is clear from what has 
already been said ; for where dangers are beyond a man's strength, he ought 
to flee ; xxii, q. iv, disphcet ; John, ch. viii, Matthew, ch. x, quoted vii, dt, 
$ hoc observandum. But where dangers are not beyond a man's strength, but 
there is some small hope, then what I have just said holds. The answer to the 
citations to the contrary is clear if we run through them singly ; but we must 
add one thing, which is, that the vulgar applaud and love those who attack 
more than those who wait. Hence what the Philosopher says on the same 
subject, that nothing prevents hired soldiers being more useful in states than 
brave men, for the former barter their life for a trifling gain, and flee and attack 
without the dictation of reason, whereas brave men neither flee nor attack 
without the dictation of reason. 
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How many kinds of fortitude are practised in war ? 


But I ask, how many kinds of fortitude are practised in war? Solution: 
There are six likenesses of true fortitude, which is a moral virtue between 
audacity and fear, and these six are practised by soldiers in war. 

The first is that which inspires men to attack manfully in war for the 
sake of glory and honour, seeing that men applaud those who do so, and blame 
the timid ; and on this see C. book xii, De re milit.; ff. Ad leg. Aquil., L qua 
actione, $ in colluctatione ; De pub. iudic., Root 

The second, which is called “ political, ? is that which makes men brave 
because of the fear of bodily or pecuniary punishment, which is imposed on 
the timid and those who flee in war ; and this is called “ political,” because it 

_-is found among citizens, and such fortitude is servile; De Poœnit., dist. ïi, 
$ sicut secla. | 

The third is that which is called ‘ military,” by which men are brave 
because they know the arts of war, like the Teutons and other expert mer- 
cenaries. Experience, the mistress of things, induces this kind of fortitude; 
ff. De leg. üü, 1. servis, $ ornatricibus ; and Sext, De elect., ch. quam sit; and 
as the Philosopher says in the treatise on fortitude, mercenaries fight with 
otherslike armed men with unarmed. And they are ready to attack and ready 
to flee. To-day, however, they extricate themseives more easily, because they 
lift a finger and pull down visors, and they surrender, and are dismissed at once, 
as is their custom among themselves. 

The fourth is the fortitude inspired by rage; for rage is a thing that 
impels men to danger, and it is sometimes helpful in war, because men are 
bolder, and the impulse of anger induces this kind of fortitude ; ff. De adulter., 
1. st adullerium, $ imperatores ; and C. same title, L. Gracchus ; and ff. De reg. 
iuris, 1. guod calore. 

The fifth is that which hope inspires ; for some men attack manfully 
because of the hope of victory, for in them the hope of power is stronger 
than the sensitive reason ; De constit., nam concupiscentiam ;  dist. vi, sed 
pensandum. | 

The sixth arises from ignorance ; for men sometimes attack and await 
in ignorance of the dangers which threaten them, who would nevertheless flee 
if they knew of them. In this case a man is like an infant, and does not see 
what he is doing ; C. De fals. mone., L. i; ff. Ad leg. Corn. de sica., L. si infans. 

These are the kinds of fortitude ordinarily practised by soldiers in war. 
But if you wish to know which among them approaches most nearly to virtue, 
you should observe that they are all merely likenesses of true fortitude ; for 
in true fortitude, as in any virtue, the act must be done consciously. For there 
is no virtue in those who act in ignorance, because prudence, which is a state 
of the intellect, ought to control every act of virtue. Secondly, virtue must be 
chosen. Thirdly, it must be chosen because of its own intrinsic goodness, and 
not because of any extrinsic good. Fourthly, the act must be steadfast and 


DUTY OF À BRAVE MAN 251 


lesting. Fifthly, it must be done gladly. Sixthly, it should be difficult, for art 
concerns difficult things. All these qualities are required in true fortitude, 
whether in attacking, or in awaiting anything terrible and difficult. These 
considerations show us which of the above more nearly resembles true fortitude, 
and which does not. For all except the last resemble it in being conscious, 
and so the last is least like it in this point. In the point of being deliberately 
chosen, the others agree with true fortitude, except that which arises from rage. 
But in the need for being chosen for its intrinsic goodness, they all fall short 
of true fortitude ; for the first is chosen for an extrinsic good, namely glory, 
another for the sake of avoiding a penalty, another for gain and pay, another 
for hope of victory. But the first, or “ political,” fortitude, which is chosen for 
honours and ‘glory, is nearer to true fortitude, because of its more honourable 
end. For honours are significant of the virtues, and such men do more towards 
the public good, for they devote themselves more manfully to wars, as in the 


example given by the Philosopher, of Hector, who conducted himself thus in 
affairs of war. 


: Whether à brave man in war ought lo await death rather than to flee ? 
[Ch. xxviii.] 


Thirdly, I ask whether a brave man in war ought in some cases to await 
death rather than to flee from the war, when by flight he might escape it. And 
it seems that he should not wait for death : for one ought to choose that which 
is more pleasurable rather than that which is less so, as the Philosopher says 
in Rhetoric, book i. But life is more pleasurable than death ; therefore, flight 
and life should be chosen, rather than waiting and dying. The Philosopher 
seems to say the contrary in Ethics, book iv, in the treatise on fortitude, and 
in book ïi, in the treatise on the voluntary and the involuntary, and also in 
the treatise on magnanimity, where he says that a man should die rather than 
commit a base act. 

Solution : We must observe for our guidance that the question may have 
a double foundation. One is the foundation of truth and faith, based on our 
belief in another life of blessedness. And according to this foundation the 
question would not admit of serious doubt ; for if a man were fighting against 
the infidels, and if his flight would cause the death of many of the faithful and 
save himself alone, then he should rather choose to wait and die. And the 
reason is, that by fleeing he wins his bodily life, whereas by waiting and meeting 
the death of the body, he wins the life of the soul, which is without comparison 
nobler, and therefore to be chosen. 

The second foundation of the question concerns those who live according 
to the law of nature, without belief in a future life; and then the question 
admits of doubt and various opinions. Some say that the death to be expected 
may happen in many ways. In one case it may be quite certain that death 
must happen if a man waits, and there may be no hope of safety except in 
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flight. In another case, although there may be some probability of death, yet 
there may be some hope of life without flight. In this second case they say 
that a man should observe the authority of Aristotle and other philosophers, 
who say that he ought rather to die, that is, to fight like a man. But in the 
first case they saÿ that he ought in no wise to wait for death. They prove 
this by the argument that of two ills the less should be chosen ; dist. xiii, nerui ; 
and this is a first principle of morals. But flight is a less ill than waiting to 
die. Thatitis a less ill is proved by the argument that a thing which causes 
the loss of fewer good things is a less ill than that which causes the loss of 
more ; but death destroys everything ; Authent., De nupt., $ deinceps ; and 
Physics, book üi. In flight, the only good thing lost is moral fortitude. There- 
fore, &c. Moreover, if it were better to die, it could only be because to die is 
‘an act of virtue; but this is false, for an act of virtue either is happiness, or 
tends to an act of happiness. But death destroys happiness. Therefore, &c. 
Moreover, if in this case death ought to be chosen, it would be because fortitude, 
which is a moral virtue, inclined to this course. But this is false, for moral 
virtue does not tend to the corruption of nature, but rather to its conservation. 
For laws have been made with this object ; dist. iv, factæ sunt; but death 
tends to destruction ; Authent., De nupt., $ deinceps. Moreover, if a man 
ought rather to choose this course, it would be for the sake either of his own 
good or of another’s. It is not for his own, because death extinguishes all good, 
as was shown above. It is not for another’s, because he cannot win for another 
as great a good as he loses for himself, since he ought to love himself more than 
others ; C. De servit. et aqua, I. præses. The conclusion is thus confirmed. 
For it appears that the most virtuous soldiers used to flee in war, without 
sacrificing truth and faith, as in the time of Charles the Great. 

Others hold exactly the opposite view, namely, that a man ought to wait 
and die rather than flee. And they prove it thus : For any man knows that 


he must needs die ; therefore, if he dies bravely, he only loses that in whichhe ‘ 


believes a present to differ from a future death. But these two do not differ 
in any matter of losing or preserving the good things of virtue, but only in 
retaining them for a longer or shorter time. They also argue that a thing 
whereby more good things are acquired and fewer lost is more to be chosen : 
and so it is in the case proposed. Therefore, &c. This minor premise is proved 
thus : For if à man dies, he wins an act of fortitude, which is most noble. If 
he flees, he wins nothing, save a continuance of what he had before as long as 
his life lasts, and so he wins time. The conclusion is thus confirmed. For it is 
certain with regard to the pleasures of the body that men would rather choose 
to live a short time pleasurably than a long time in pain ; therefore this should 
rather be chosen where the question concerns the pleasures of the soul. 

I believe the first opinion to be true, because, as I said in another article, 
the acts of fortitude are attack, flight, and waiting. For a man should not 
always be pressing on, nor always fleeing, nor always waiting ; he should rather 
follow the dictation of reason. 
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Whether a soldier should be punished with death, who bravely charges the enemy 
with his company and utterly routs them, contrary to the commands of 
the general ? 
[Ch. xxix.] 

Fourthly, I ask this: Suppose the general of an army has commanded 
that no one should charge the enemy on pain of death. A certain very active 
soldier, with a large company under him, contrary to the general’s command, 
charged the enemy, and by his activity utterly routed them. The question is, 
whether he should be punished with death. And it seems that he should ; 
for the text says that in war one who does a thing forbidden by the general, 
or disobeys his commands, is punished with death, even if what he does turns 
out well ; ff. De re militar., 1. desertorem, $ in bello. This is proved by the laws 
which secure that persons bound to obey should be held to obedience ; ff. 
Mandati, L. si remunerandi, $ si [pignus] passus ®, and 1. sed Proculus ; ïE. Ad 
Macedon., 1. sed etsi, $ ii ® ; ff. Ad leg. Aquil., L si servus servum, $ el si puerum ; 
C. De neg. gest., last law ; and similar passages. It is thus confirmed : For an 
evil is not excused because of a good which follows from it ; dist. lvi, wnde- 
cunque ; De Pœnit., dist. i, #on sufficit. It is also confirmed thus: For acts 
are not to be jüdged by the event ; xv, q. i, #/a, and ch. non est; xxiüti, q. v, 
de occidendis ; ff. De neg. gest., 1. sed an ultro, $ i; ff. Mand., L. qui mutuam, 
$ sumptus ; ff. De contraria tut., L. ii. Therefore the signal event in this case 
will not be considered, but rather the preceding obedience. 

Arguments to the contrary are these: À penalty which ought otherwise 
to be imposed on one who attempts a thing forbidden by a law, or by the com- 
mand of the prince, is remitted for the sake of skill and a great service effectively 
rendered. This is proved by ff. De pœnis, L. ad bestias ; xxii, q. üi, ch. quæritur 
cur Patriarcha. 

Solution : I hear that the lord Richard Malumbra determined that an 
offender should escape, for his great skill, the penalty imposed by the said law 
ad bestias ; and the ch. queæritur cur Patriarcha might also be quoted. Yet 
I do not think that this opinion is true; nay, it is obviously contrary to the 
text ff. De re militari, L. desertorem, $ in bello. Nor do the laws cited to the 
contrary conflict ; for it is one thing that a man should not incur a penalty 
imposed by a law or by a man, another thing that after the penalty has been 
incurred it may be remitted by the prince. Those laws do not prove that the 
penalty is not incurred; but they rightly prove that it may be remitted by 
the prince, and so they assume that it has been incurred, as both texts prove, 
if properly examined. 


Whether quarier should be granted to the general of a war when captured ? 
[Ch. xxx.] 
Fifthly, I ask this : Suppose the general of a war is captured by the enemy, 
should quarter be granted to him, or should he be punished ? And it seems 
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that quarter should be granted, by xxiii, q. i, ch. noi, at the end. For example, 
the text, “as violence is rightly meted out to one who fights on and resists, 
so quarter is granted to the vanquished or the captured.” This is proved, for 
a text says that one is bound to spare one’s enemy ; ii, q. v, guanto, at the 
end. For example, the text, “ because, just as it is right that we should be 
severe on those who persist in their contumacy, so we ought not to refuse pardon 
to the humbled and the penitent.” 

An argument to the contrary is that a captive becomes the slave of the 
enemy ; ff. De captivis, L. hostes ; and ff. De verb. significatione. . 

Solution : I believe the first statement to be true, namely, that quarter 
should be granted to one who humbles himself and does not try to resist, unless 
the grant of quarter gives reason for fearing a disturbance of the peace, in which 
case he must suffer. This is proved by the text in ch. n0k, at the end, where 
it says, ‘especially when disturbance is not feared”; and Hugo and the 
Archdeacon explain that “ especially ” is used for “ only,” so that the sense 
of the passage is that quarter is to be granted only when disturbance of the 
peace is not feared, and otherwise not. And it is said that on that interpreta- 
tion Charles caused Conradin to be beheaded. 


Of those who are bound to participate in war, and of those who 
participate without being bound. 


[Ch. xxxi.] 


Fourthly, it remains to consider those who are bound to participate in 
war, and those who participate without being bound. 


Whether vassals are bound lo participate at their own expense, when 
a lawful war 1s begun by their lord ?' 


And I ask, first, whether, if a lord begins a lawful war, his vassals are 
bound to join in it with arms and horses, and at their own expense. And it 
seems that they are, because they are bound by the force of their oath to help 
their lord ; xxii, q. v, de forma. Innocent, in De iureiur., ch. sicut, holds that 
they are not bound, unless they have undertaken this obligation by special 
agreement, since they are not bound to render personal services. Conclude on 
this point that vassals are not bound by law, except to the duties contained 


in xxii, q. v, Ch. de forma, unless they have undertaken the obligation by special 
agreement. 
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Whether the subjects of a baron, who begins a war against his king, are 
bound to help the baron against the king ? 


2 [Ch. xxxii.] 


Secondly, I ask this : Suppose a baron of the King of Spain begins a war 
against the king himself, and commands all his men to help him in the war 
against the king, are they bound, when they have sworn to help him against all 
men? Andit seems that they are, for it is a serious thing to break faith ; Qui 
cleri. vel voventes, veniens, and the following chapter ; ff. De consti. pecunia, 
L.1. Also general words are to be understood generally ; ff. De legat. præstan., 
Li, $ generaliter. Also because an oath is binding, unless one is absolved from 
it; xXv, q. vi, chs. ii and üi. The contrary is true; for a baron who begins a 
war against the king breaks the lex Iulia maïiestatis ; ff. Ad leg. [ul. maiest., 
1. i, and L. ii; vi, q. i, $ verum, the words quisquis cum militibus ; dist. Ixxix, 
ch. ï. For the King of Spain is the prince in his own kingdom. Also, one who 
helps another to sin does not give help at all ; xiv, q. vi, si res ; nor would his 
command excuse them; ff. De oblig. et act., 1. servus ; xi, q. ii, non semper, 
and ch. qui resistit, and ch. si dominus. Nor does the oath bind to this, because 
it was not meant to be a bond of iniquity ; xxii, q. iv, inter celera ; Sext, De 
iureiur., ch. i; and the notes to De iureiurando, ch. pehtio. 


Whether subjects are bound to help first a baron who begins a war against 
another baron, or the king who begins a war against another 
king, both commands being received at the same time ? 
[Ch. xxxui.] 

My third question is this: A baron of the King of Spain begins a war 
against another baron, and the King of Spain begins a war against the King 
of Granada. The baron summons men to help him; but the king summons 
the same men to help him; and the summonses are simultaneous. Whom 
are they bound to help first ? 

It seems that they should first help the baron, for they are his subjects 
by reason of fealty and by reason of jurisdiction ; Authent., coll. vi, De quæ- 
store, $ si vero. But they are the king’s subjects only by reason of his general 
jurisdiction, and so the two reasons prevail over one ; Authent., De consang. 
et uter. frat., $i; Sext, De re iudic., cum ælterni ; dist. Xi: CAN 

To the contrary is the argument that persons summoned by the king 
are summoned to a higher tribunal, and so this summons should be preferred ; 
ff. De re iudic., L. contra pupillum, last section ; dist. xviii, si Episcopus. Also 
because the king summons them for the common good and the defence of the 
crown, and so they are bound by the law of nations to obey ; ff. De iustitia et 
iure, 1. veluti ; dist. i, dus gentium ; xxiii, q. ii, fortitudo, and q. vit, ch. ommi, 
and ch. si nulla. For in defence of one’s country it is lawful to kill a father ; ff. 
De relig. et sumpt. fun., 1. minime. And this is the true view. 
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Whether the non-liege vassal of two lords, summoned by both at the same time, 
is bound to help both, or one, and if so, which ? 


[Ch. xxxiv.] 


My fourth question concerns a non-liege vassal of two lords, a case which 
may arise by reason of different fiefs; Sext, De supl. negl. prælat., grandi. 
If each of the lords requires him at the same time to help him in war, is he 
bound to help both, or one, and if so, which ? 

It appears that he need help neither, since the two claims cancel one 
another by their coincidence ; ff. De usufr., L. quohiens ; De Poœnit., dist. i, 
$ hoc idem, words Christus ait ; xxi, q. i, ch. 1. 

It appears that he must help both ; otherwise he will lose his fief, because 
a difficulty of performance on the part of the promisor does not discharge an 
obligation ; ff. De verb. obl., L. continuus, $ 1llud. Also, a man can serve two 
masters ; ff. De operis libert., 1. duorum. Some say that he may choose, on 
the analogy of the slave of two masters, who, if he sees both masters being 
killed, may help which he likes ; ff. Ad Silianum, L. si quis in gravi, $ si cum 
omnes. Others say that he must help that master to whom he first took an 
oath ; Vsus Feudorum, De prohib. feud. alien., L. imperialem, $ illud ; ff. Lo- 
cati, 1. in operis ; C. Qui potiores in pign. hab., L. ä. For he is bound to keep 
the earlier fealty ; dist. 1, quia sanctitas tua ; Qui cleri. vel vov., veniens. 

It is safer, however, for him to serve the first personally, and the second 
by means of a substitute, if the nature of the fief allows this ; C. De caduc. toll., 
the single law, $ sin autem. Nor does it matter that his oath to the second saved 
his fealty to the first, which is of the nature of a non-liege man, because by 
serving the second by means of a substitute he does not injure the first, which 
was what the oath to the second saved. 


Whether a vassal is bound 10 help his lord against ms father, or a father 
against his son ? 


[Ch. xxxv.] 


My fifth question is whether a vassal is bound to help his lord against his 
father, or a father against his son. The gloss on xxii, q. v, ch. de forma, puts 
the question and holds that he ïs. For a son is bound to his father only by the 
tie of nature, but à vassal is bound to his lord by the tie of an oath; see the 
chapter de forma, above cited. The text in Vsus Feud., ch. quemadmodum feud. 
amit., proves this. The gloss on xi, q. iii, ch. quoniam milites, somewhat 
inclines to the contrary view. I should think that the quality of the assistance 
to be rendered should be considered. 
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Whether a citizen of two states is bound to help one against the other ? 


My sixth question is whether a citizen of two states is bound to help one 
against the other. Solution : Apply what was said of a vassal with two lords. 


Whether a vassal nd by his lord is bound to follow him in pars 
beyond the sea to fight against barbarians ? 


[Ch. xxxvi.] 


_ My seventh question is this: A lord wishes to go to remote parts, say 
beyond the sea, to fight with the barbarians ; is a vassal, summoned by him, 
bound to follow him to the war ? Solution: If the lord is of such status and 
condition that his predecessors and he himself have been accustomed to make 
such expeditions, and his vassals to follow him, then the vassal is bound, on 
the analogy of the freedman, who is bound to render the usual services ; ff. De 
operis lib., L. opere, and the last law but one ; ff. De pign. act, L. [qui] vel univer- 
sorum. À reasonable allowance for moderate expenses, however, will be made 
by the lord. But if his status is such that he cannot and has not been accus- 
tomed to make such expeditions, then the answer is the contrary; ff. De 
operis lib., 1. quod nisi, last section ; ff. De arbit., L. si cum dies, $ si arbiter. 
This subject is also treated in Speculum in Speculo, tit. De feudis, $ ipsum. 


Whether slaves are bound to follow their lord to war everywhere ? 
[Ch. xxxvii.] 

My eighth question is whether slaves are bound to follow their lord to 
war everywhere. About them there is no doubt, since the lord has full power 
over them, provided-he does not treat them with excessive cruelty ; ff. De his 
qui sunt sui vel alien. unis L'iandii 


Whether freedmen, when summoned, are bound to follow their 
patron lo war ? 


[Ch. xxxvin.] 


My ninth question concerns freedmen. Solution : Freedmen are bound 
to render the usual services, and unusual services cannot be imposed on them ; 
ff, De operis lib., 1. quod nisi, $ si vag.® ; ff. De procur., L sed haec, $ ï, 
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Whether cultivators, when summoned, are bound to follow their lord to war ? 
(Chaux) 


My tenth question is whether cultivators are bound to go to war when 
summoned by their lords. Solution : Cultivators are divided into “ ascripticii É 
and “censiti.” Those who are bound to the soil by a written document are 
called ‘ ascripticii,” and two documents are concerned, one to constitute, the 
other to prove, their status. By the first they promise the lord of the soil 
never to depart from it ; by the other they confess themselves “ ascripticii ” ; 
and as to these documents see C. De agric. et censitis, L. cum scimus. - And 
between these and slaves there is practically no difference ; C. same title, L. ne 
diu. And I say ‘“ practically,” because they do differ in this, that a slave may 
be alienated either with his ‘ peculium ” or without ; 1. #e diu ; an ‘“ ascrip- 
ticius,” only with the soil; C. same title, L. ii. Also, ‘ ascripticii ” may be 
ordained, even without the consent of their lord, in the possessions to which 
they are “ascripti” ; Authent., De sanct. episc., $ ascripticios ; but slaves 
may not. Also, “ ascripticii ” contract a marriage, with the knowledge and 
silence of their lord, without changing their condition ; C. De agricol. et censitis, 
last law ; but slaves who contract marriage, with the knowledge and silence 
of their lords, are freed from the servile condition ; Authent., De nupt., $ s2 
vero. From this it is as clear as day that the right which lords have over 
‘’ascripticii ” is a right related to the possessions to which they are “ ascripti.”’ 
And so it appears that, if they are summoned by the lord to extraneous 
personal services, they are not bound to obey, except by special agreement 
to that effect. “ Censiti,” however, are those who are bound to render some- 
thing certain annually ; C. Quib. caus. coloni, L. ii. They also differ from 
‘ascripticii ” in this, that “ascripticii””’ are bound to render something 
uncertain, for instance, a third or a fourth of the fruits, whereas ‘ censiti ” are 
bound to render a thing certain ; and our conclusion in their case is as above. 
We may infer from this that neïther “ coloni ”’ nor ‘“ inquilini ‘”’ can be compelled. 


Whether a lord may summon those who are allied with him 
lo help him in war ? 


[Ch. x1.] 


My eleventh question is whether a lord may summon those who are allied 
and leagued with him to war, so that they will be bound to help him. Solution : 
Allies are fully free, although they are bound to certain things by agreement : 
fl. De captivis, 1. non dubito. In these cases, however, the agreement and the 
mode of agreement must be considered and observed to the letter ; ff. Depositi, 
Li, $ si convenitur ; and De pactis, L. i. 
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Whether those who are subjects by reason of jurisdiction only 
are bound to participate in war ? 
[Ch. xli.] 

My twelfth question concerns those who are subjects by reason of juris- 
diction only, and are not vassals. Solution: They are bound to participate, 
nor will they have an action to recover their losses, because they act under 
an obligation. There is an exception to this rule in the case of certain persons 
who are excused from personal services, of whom some are excused on the 
ground of age, as minors and old people ; C. Qui ætate, in red and black ; some 
by infirmity; C. Qui morbo, throughout ; some by the number of their 
children ; C. Qui numero liber., throughout ; some because of their profession ; 


C. De profess. et medic.; some by their sex, as women, and so on. Otherwise 
the rule stands. 


Of persons not bound, who voluntarily participate in a war. 
[Ch. xli.] 


What I have said relates to persons who are in some sort bound. It 
remains to consider persons fully free who are summoned to war. In this 
inquiry we must observe that we confine ourselves to persons who go to war 
from no necessity or obligation, for those who go under obligation have been 
treated above. Some go out of mere generosity ; some because they are bound 
to return a service ; some to seek and win glory in war; some because they 
let out their services as mercenaries, if this can be called a contract of letting : 
some g0 simply in the hope of booty, like the so-called “ saccomanni,” persons 
who seize “ manu,” with the hand, and carry off in a sack ; and these persons 
we must consider. And first let us take the first class, those who go absolutely 
voluntarily. 


Whether those who voluntarily participate place him in whose service they go 
under an obligation to themselves, &c. ? 


And my first question is, whether those who voluntarily participate in a 
war place him in whose service they go under an obligation to themselves, if 
they incur loss ; as, for instance, if they lose their arms in the war, or horses, 
or are taken prisoners, even in going to or returning from the war. Solution : 
Here we must observe that voluntary participators are sometimes first sum- 
moned and asked by their lords ; sometimes they join on their own motion, 
without being so summoned. If they are summoned to go by a lord, then 
they have an “ actio mandati ” against him, if, as I said above, they happen 
to lose something, unless it appears that they are acting from a sense of duty, 
or humanity, or relationship ; xxiii, q. iii, non 1n inferenda ; xi, q. iii, si dominus, 
and ch. Zulianus. If you object, and say that the lord is not bound, because 
such loss is caused by accident, for which no one is liable, De homici., Zohanmnes ; 
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C. De pign. act., L. guæ fortuitis, the answer is that it is an accident which 
might have been and ought to have been foreseen, because such events are 
probable in wars, because the issue of war is doubtful ; and 50 Innocent notes 
in De iureiurando, ch. sicut. 


Whether a borrower is liable to the lender to replace horses and 
arms lost in war ? 
[Ch. xliüi.] 

My second question is, What if a man lends another arms and horses to go 
to war, and they are lost ; is the borrower liable to the lender ? And it seems 
that he is, by analogy with the last argument, since this, too, might have 
been foreseen, as above. Solution : In this case he is not liable, according to 
Innocent ; and the reason of the difference is that in this case the borrower 
did not exceed the terms of the contract, because he only put them to the use 
for which the contract was entered into, and so he is not liable ; ff. Commod., 
1. s2 ut certo, $ sed interdum. But in “ mandatum,” although a man might 
have known beforehand that he might probably lose them, yet he knew that 
an ‘‘actio mandati ”” would lie, because that follows from the nature of the 
contract. And this is always the rule, unless it is excluded by a special 
agreement. 


+ 


Whether a hirer is liable lo a letter to replace horses and arms lost in war ? 
[Ch. xliv.] 


My third question is, What of one who lets out horses and arms ? if they 
are lost in war, will the letter have an action against the hirer? Solution : 
Apply what I said of the lender ; the letter will have no action, because the 
hirer hired them for this purpose, and he has not exceeded the terms of the 
contract ; ff. Locat. et conduct., L. si quis domum. 


Whether, 1f one man summons another lo a war, and the other is robbed on his 
way to the war, the summoner can sue the robber by the 
“’achio vi bonorum raptorum ‘ ? 


[Ch. xlv.] 


My fourth question is, What if a man who has been summoned to a war is 
robbed of his arms, horses, and other things on his way to give assistance ? 
I have said that the “ mandator ” is liable to the ‘ mandatarius,” but has 
the “ mandator ” an action “ vi bonorum raptorum,”’ or an action of theft 
against the robber ? It appears that he has, because his interests are RS 
by the robbery, inasmuch as he is liable to the ‘“ mandatarius ” in an ‘“ actio 
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mandati.” Solution : These actions are not competent to him against the 
robber. And the reason is that the ‘“actio vi bonorum raptorum ” is only 
competent to the person upon whose goods the robbery was committed ; ff. Vi 
bon. rapt., L. ii, $ hac actione. For the ‘‘ actio vi bonorum raptorum,” or the 
action of theft, is only competent to one who had ownership, or possession, 
or detention, or some right in the thing, as has one to whom the thing was 
pledged and not yet delivered ; ff. De præscript. verb., L si gratuitam, $ si quais ; 
ff. De furt., 1. si ss qui rem, and I. is cwi. The persons robbed, therefore, have 
these actions, but they will be able to sue the “ mandator ” by an “ actio 
mandati,” and the ‘“ mandator,” when he has paid, will be able to call for 
a cession of the actions against the robber, and then, after the cession, he may 
sue, as a “ procurator in rem suam ” ; C. Mand., the last law but one, and the 
last law. This is also the view of Innocent in the chapter above cited, De 
iureiurando, sicué. 


Whether those who are not summoned to a war, but go of their own motion, 
place him in whose service they go under an obligation to themselves ? 


[Ch. xlvi.] 


My fifth question regards those who go without being summoned, and of 
their own motion. Solution : If they go with the intention of making a gift 
of their services, for example, from a sense of duty, or humanity, or relationship, 
the case is clear. Such persons will not have an action; xxiii, q. ii, #0n 1n 
inferenda ; xi, q. ii, st dominus, and ch. lulianus. But if they go with the 
intention of putting the person in whose affairs they engage under an obligation, 
then they will have the ‘‘ actio negotiorum gestorum ” ; and it is enough if the 
enterprise has been effectively begun ; ff. De neg. gest., 1. sed an ultro. 


Whether those who are not summoned to a war, but go of their own motion and 
make an effective start, place the person in whose service they go under an 
obligation to themselves, even though he may object to and forbid their going ? 


[Ch. xlvii.] 


My sixth question is, What if persons go to a war of their own motion, but 
after being expressly forbidden by those to whose assistance they go? Will 
such persons have an action, if they effectively begin the service, and if they 
complete it successfully, to carry the question further ? It appears that they 
will, on the analogy of one who drags an unwilling person out of a falling 
house ; xxiii, q. iv, 1psa pietas. Also, a benefit may be conferred on a man 
against his will; dist. xlv, ef qui emendat. Also, to forbid a man to help one 
seems to show that the other was mad; ff. De condi. instit., L gwidam ; De 
Pœnitentia, dist. iii, adhuc instant ; so the gloss holds of the doctor who treats 
a person against his will. This is noted in dist. Ixxxiii, in the summary. I 
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law ; but I do not on that account reject the gloss ; I believe that it is t 

the sick man and the doctor, becanse a sick man is presumed to be mad, if 
does not wish to be absolutely cured. But a man who forbids another to 1e 
to a war for his assistance, is not presumed to be mad, for it is possible that 


he does not trust him. amd suspects that he may betray him. D . 
that the gloss world apply to à case in which a sick man was anxious ! , be | 
well healed, but did not wish for that doctor, but for another ; then, : te 
opinion, the gloss would not apply, nor do the Peee cited abov. ee = 
it would. L à . 
So much for those wo perticipate voluntarily. . - 


Of those who participai: because they are bound to HS a service. Whether Pr +- 
pe ee N ne 
. (Ch. x xlviti.] 


# ; It remains to consider those = 2 go because they are bound to return | 
a service, for instance, because they have received the like or other assistance 2 
from the person whom they help. Will such a person have an actiontorecover 
his losses as above, agzimet the person whom he helps? Solution : If he goes 

in the way our case supposes, he goes with the idea of discharging a “natural” 
obligation, which, however, cannot be transformed into a “ civil ” obligation, 

nor used as an “exocpto ” in 2 trial; ff De petit. hæred., L. sed si lege, $ consu- 
luit ; De testamentis, cœm 5m Rss, And so we infer that he does not go 
with the intention of imposing an obligation, since the same act uniformly 
undertaken cannot bear contrary effects ; ff. De verbor. obligat., L si quis; 

fl. De condict. indebiti, L cww pars, $ si heres, and L. cum heres. And if you 
say that there is no need to discharge this obligation, because no obligation 
upon which either an action or an “ exception ” could be founded was ever 
created, and that which does not exist cannot be discharged, ff. De iniusto, 
rupto, irrito facto testam., L mew, and De dispensatione impuberum, ch. ad 
dissolvendum, the solution is ts: Although no obligation upon which an 
action or an “exception ” could be founded was created, yet, as I said above, 
there was created à “ natural” obligation capable of being discharged by 

a return of service ; see the laws just cited ; and this intention of discharging 
prevents the creation of an obligation, since intention is required in obligation ; 

f. De oblig. et act. ; L obligañionum ; and same title, L. non figura. 


Of those who barticibate for the sake of winning glory. 
[Ch. xbix.] 


It remains to consider those who participate for the sake of winning glory 
in war. 
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Whether such persons place the person to whose assistance they go under 
an obligation to themselves ? 


Do such persons place the person to whose succour they go under an 
obligation to themselves ? Solution: If this is their sole object in going, 
they do not ; for the lord would be liable either in an ‘ actio mandati ” oran 
‘‘actio negotiorum gestorum.” He cannot be liable in an ‘“actio mandati,”” 
since no mandate was given in the circumstances supposed by our question, 
and an “actio mandati” does not lie without a preceding mandate; for 
although some say that an “ actio mandati ” lies for negligence or deliberate 
wrongful act, when a mandate has once been undertaken, yet the preceding 
mandate is always required ; ff. Mandati, Li. Or if you say that the “actio 
mandati ” requires a preceding contract, that is more correct, as I show else- 
where in dealing with the ‘“ innominate ” contracts ; C. De rerum permutatione, 
1. ex placito. Again, he cannot be liable in an ‘ actio negotiorum gestorum,”’ 
because the other did not come with the intention of engaging in his affairs, but 
rather for his own purposes, although, as a necessary consequence, he does 
engage in them ; and so the “ actio negotiorum gestorum ” will not lie either. 


Of those who participate because they let out their services. 
[Ch. 1] 


It remains to consider those who let out their services, or, more accurately, 
those who are voluntarily enlisted at an agreed salary. 


Whether such persons have an action against their hirers ? 


Have the letters an action against the hirers? Solution: Such persons 
make a contract of ‘“locatio operarum et rei”’; and therefore, if the hirer 
uses them only for the purpose for which they are hired, he is not liable ; 
ff. Locati et conducti, 1. si quis domum ; and this is so, unless there is a special 
term in the contract, or a custom to the contrary, as there is in Italy, namely 
that compensation should be given for horses lost in the service of the hirer ; 
otherwise the rule stands, as above. 


Of those who participate with the intention of getting booty. Whether an achon 
is competent to such persons ? 


[Ch. li] 


It remains also to consider those who go with the intention of plundering ; 
and as to them, there is no doubt that no action is competent to them, since no 
obligation arises from a dishonourable transaction ; ff. De verbor. obligation., 
1. veluti, and 1. generaliter, and L* s2 ex plagns. 


* Supply Ad legem Aquiliam. 
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Whether clerks may participale in war ? 
[Ch. li] 

Further, we must see whether clerks may participate in wars. This question 
was determined by Gratian, xxiii, q. viii, convenior ; as the gloss there recites 
in the summary. There have been various opinions on it. For some say that 
clerks may use arms of defence, but not of offence, and so may make a defensive 
war. Others say that they may use all kinds of arms, provided that they 
attack at once, and only in defence of themselves, and not of others, and when 
they are placed in a position of imperative necessity ; De homicidio, ch. üi ; 
xxiii, q. viii, convenior ; and the same cause, q. i, at the beginning. But if they 
can escape by other means, then they may not ; De homicidio, ch. suscepimus. 
Others say that they may only do so with the authority of the Pope. Gandul- 
phus holds that they may not make war in person, but may do so vicariously. 
Gratian seems to be of the same opinion ; xxiii, q. i, $ 2n registro. 

We may conclude this question by saying that clerks summoned by the 
Pope may participate ; for the prince has authority to make war; xxiii, q. i, 
quid culpatur ; same cause, q. üi, ch. i, and q. üïi, ch. Maximianus. But in a war 
they may not kill even a pagan, because of the fear of “irregularity,” though 
they may encourage others to fight, and may even hurl stones and other missiles 
provided that none are killed by their shots. This is noted by Innocent, De 
restit. spol., olim ; and Ne cler. vel monachi, ch. sententiam. If summoned by 
others, especially by secular princes, they ought not to go to war. But for 
their own defence, when they cannot escape by other means, they may even 
kill, even without fear of “irregularity ” ; Clem., De homicidio, si furiosus. 
And I say defence of their own person advisedly ; it is otherwise if they are 
defending another, even on the instant, such as a father, a brother, and the like. 
The note of Innocent in De sent. excom., ch. si vero, i, where he holds that one 
who strikes a clerk in this case is not excommunicated, is not in conflict with 
this. For “irregularity ” is contracted even without fault, as where a judge 
puts a person to death lawfully ; dist. li, ch. i; and note on De sponsalibus, 
ch. 2nler opera. But excommunication is not incurred without fault ; indeed 
it must be preceded by some persuasion of the devil; xvii, q. iv, si quis 
suadente ; so Clement notes in the chapter quoted, si furiosus. 

But can a clerk be blamed who does not flee, but waïits for one who is 
attacking and kills him in self-defence ? It seems that he must be, by the text 
of Clement, where he says “ who could not avoid death by other means ” ; this 
is proved by ff. Ad leg. Aquil., L. scientiam, $ qui cum aliter, whence the passage 
in Clement was taken. And this is following the example of our Saviour, who 
fled into Egypt ; xxiii, q. iii, $i. And this is noted by Bernard in De homicidio, 
ch. suscepimus. 

I believe the contrary to be true on the authority of ff. Ex quibus causis 
maiores, 1. in eadem; for there these two things, not to be able to withdraw, 
and not to be able to withdraw without dishonour, are treated as the same. 
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I am confirmed by the consideration that danger might occur in flight, for 
instance, if he were to fall, as often happens in flight, and therefore he ought 
not to expose himself to such a danger; Vt lite non contestata, accedens, ii. 
But in this I think we must weigh all the circumstances, the danger of flight, 
the quality of the person fleeing, and of the person attacking, so that, if by flight 

a man would probably incur a danger of death, then he is not to be blamed ; 
otherwise he is. | 


Whether mercenaries enlisted in Germany, at a fixed salary by one who hires 
them, will have an action against one who, while 
they are on the way, &c. ? 
[Ch. lii.] 

Suppose mercenaries have been enlisted, at a fixed salary, with an engage- 
ment for six months, to come from Germany to serve an Italian, and, while 
they are coming, the Italian loses his status absolutely ; can the mercenaries 
bring an action for their salary ? 


Whether mercenaries enlisted in Germany by an Italian city, at a fixed salary 
yearly, if the city is seized by a tyrant, while they are on the way, 
may bring an action for their whole salary, &c. 


Suppose mercenaries have been enlisted in Germany by an Italian city, 
at a fixed salary, with an engagement for a year, and while they are on the 
way, the city is forcibly seized by a tyrant; can the mercenaries bring an 
action for the whole salary, or for a rateable part, or for what ? The following 
texts seem to prove that they can claim the whole : C. De annonis, Li; C. De 
agent. in rebus, L. matriculam ; C. De prox. sacr. scrinior., 1. si quis in sacris ; 
C. De primipilo, L. i ; ff. De legat., L. Zegatum ; ff. De var. et extra. cognitionibus, 
1. i, $ divus. 

On the contrary, the following texts seem to show that they can only 
claim a rateable part : C. De erog. milit. annon., L. his scholaribus, and the last 
law but one, at the end ; C. De advoc. divers. iudiciorum, I. post duos. 

Solution : In this case the debt does not arise from a pure contract, but 
rather from a disposition of a law, because the men are appointed to an office, 
and the salary is given by the disposition of a municipal law. Hence it is not 
merely a contract of ‘ locatio conductio.” And in such cases we must observe 
that persons are sometimes appointed to an office which requires labour, 
where the salary is given primarily for the labour ; and this is the case with 
mercenaries. Sometimes they are appointed to an office where the salary is 
given not for the labour only, but because high intellect and knowledge are 
required, as in magistracies and the like. Sometimes they are appointed to 
an office, and the salary is given for both ; that is to say, both for the labour, 
and for high intellect, and knowledge, as in the case of ambassadors. 
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In the first case, it is given rateably according to the time of service rendered ; 
C. De erog. milit. annonæ, last law but one. In the second case, if a single act 
was done in performance, then the whole is due; see the laws quoted above 
to the contrary. But if there was no performance at all, he ought to have the 
salary for the year in which he entered on the office; C. De advoc. divers. 
iudiciorum, 1. post duos. 

In the third case, what is given as remuneration for labour and skill is 
sometimes indivisible, as in the case of advocates, doctors, and ambassadors ; 
and then the whole is given as above. Sometimes it is divisible, asin the case 
of the constable of the standard ; for there the man is chosen on both grounds, 
for his skill and for his labour, and these admit of division ; so that mercenaries 
will receive a rateable part, whereas skilled persons, chosen by reason of their 
skill, have the whole, the distinction being as above. 

I may add a fourth case, where a man is chosen primarily for rank, as the 
attendant of a prince. Then he has the whole; C. De proxi. sacr. scri., L si 
quis in sacris; C. De agent. in rebus, L. matriculam ; De principibus, L. 1. And 
the salary passes to his heirs ; C. book xii, De domesti. et protect., last law. 
This solves the question of Count Landi, captain of a company of brigands, 
who was several times engaged as a mercenary by Italian lords, with an engage- 
ment for a fixed time and at a fixed salary. 


Whether mercenaries ought to be paid at the beginning or ai 
the end of a month ? 


[Ch. liv.] 


A further question is, When ought mercenaries to be paid, at the beginning 
or at the end of a month? There are some glosses dealing with an advocate 
who also acts as a soldier, which seem to show that it is due at the beginning ; 
C. De advoc. divers. iudicio., 1. advocati. This is supported by ff. De extraordin. 
cognitionibus, I. i, $ divus; C. De iudiciis, L. properandum, $ in honorariis ; 
and ff. Locat. et conducti, 1. qui operas, $ ï. C. book xii, De principibus, L. i, 
is to the contrary. Solution: Sometimes money is given rather for expenses 
than as the pay for labour, and then it is due at the beginning. Take as an 
illustration the case of ambassadors ; ff. De legationibus, L. Zegatum ; ff. Mand., 
L si vero non remunerandr, $ si mandavero ; C. book x, De legationibus, L. ii. 
Sometimes money is due as pay for labour, and then we must consider the 
intention of the parties, express or implied ; for if there was an implied inten- 
tion to that effect, then it seems that it is due at the beginning. For instance, 
if a man cannot perform his promised services unless money is given him, 
then it appears to have been impliedly agreed that it should be due at the begin- 
ning, for in such cases we always look for what is the more probable ; ff. De 
regul. ïur., 1. semper in shipulationibus. But if this probability does not appear, 
then the rule is, that in obligations arising out of contract the salary is due at 
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the end of the time ; C. Locat. et conduct., L. cadem ; and ff. De stip. servorum, 
1. si servus communis Mævii, last section. But if the money is due by disposi- 
tion of law to persons appointed to office (as to whom see above), as it is in the 
present case, then, if there is one single salary, it should be paidat the beginning; 
Îf. De var. et extraor. cognitionibus, 1. i, $ divus. And if the glosses to this 
effect are noticed, the salary may be either annual or monthly, as it is in the 
case of the mercenaries of whom we are speaking, who have seven florins a 
month, and then it is due at the beginning ; C. De advoc. diver. iudic., L. posé 
duos ; and C. book xii, De principibus, L. i. I think, however, that mercenaries 
cannot retain it except rateably for the time for which they serve, as I showed 
above; and they are bound to restore the residue, even when the impediment 
is caused by an extrinsic event. 


Whether mercenaries who absent themselves for a time, even with the 
hcence of their lord, lose their salary for that time ? 


[Ch. lv.] 


Suppose that mercenaries during the time of their service withdraw for 
a time ; will they lose their pay for that time ? And suppose that they do so 
with the licence of their lord? Solution : We must observe that services are 
sometimes defined with respect to a time that is not specified. Take the case 
of advocates of a church, who have a fixed salary to cover any cause which 
may affect the church during the year ; in that case there is no doubt that 
there is a single obligation, because there is a single duty imposed, although 
there may be several acts of performance. Therefore the whole sum is due ; 
see the passages cited above ; ff. De extraor. cognitionibus, L. 1, $ divus. Some- 
times services are defined with respect to a specified and fixed time, as in the 
case of a learned doctor employed to read a certain book in a certain time. 
And then either the whole salary is promised at once, although payment may 
be distributed over the period; and even then there is a single obligation, 
as above ; ff. De rebus creditis, L. Zecta. Or sometimes payment is made by 
the year or by the month, and then there are as many obligations as there are 
months ; 1. post duos; and payment cannot be claimed for the whole time, 
but the instalments become payable severally for each month of service. 


Whether mercenaries, who wilfully refuse to serve the whole time of their 
engagement, lose their pay for the whole time, or only 
for that which they have not served? 
| [Ch. ivi.] 
Suppose they wilfully refuse to serve the whole time, will they lose their 
salary for the whole time, so that they will have nothing even for the time which 
they have served, or should they only lose it for the time they do not serve ? 


C26] 
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Solution : There are some offices to which a man is appointed, which are so 
indivisible that if one thing is left undone, the rest is of no avail, and in such 
cases the whole salary is lost. Take the example of ambassadors, C. De lega- 
tionibus, 1. ii. There are other offices which are divisible to the extent that, 
if one thing is left undone, the rest is of value. Take the example of a mer- 
cenary. He need not return the whole, but only the part attributable to the 
future ; yet he is liable for any damage caused by his refusal to serve in the 
future, so that if no damage is caused, he pays nothing ; ff. Locat. et conduct., 
1. si fundus, $ verisimilis; and notes on ff. De annu. legatis, 1. Maævia. 


Whether a mercenary may serve by a substitute? 
[Ch. Ivii.] 

What if he wishes to serve by a substitute ? It appears that he cannot, 
because he was enlisted for his personal skill; ff. De solut., L. inéer arti- 
fices ; C. De caduc. tollend., the single law; and Sext, De offic. delegat., 
the last chapter, and ch. is cui. On the other hand, any one can do by another 
what he can do by himself ; rule potest quis, and similar passages. Solution : 
The mode of appointment should be considered ; for sometimes a lord or a city 
appoints a constable, and gives him a standard and pay, and the constable has 
to enlist for himself those whom he will have to serve under the standard; 
in this case no question runs between the city and the mercenaries, because 
the city enlists nothing except the skill and labour of the constable, yet the 
mercenaries are themselves bound. Sometimes a city enlists mercenaries for 
itself and places them under the several standards, and then it chooses a con- 
stable for his skill and services. In respect of skill, a man could not give 
a substitute, as appears by the laws just cited. The mercenaries are chosen 
only for their services and labour ; and persons who are chosen for services, 
and not for skill, may appoint a substitute, as Innocent notes in De re 
iudicata, ch. cum Bertholdus.  Hostiensis has an opinion to the contrary in 
that passage. I think Innocent is right, having regard to the laws just cited 
and their true intent. But it is safer to do it with the lord’s consent, so that 
both opinions may be respected. 


Whether a mercenary loses pay during the time when he is ill ? 
[Ch. Iviüi.] 
What if a mercenary is ill? Solution: He is deemed to be serving, so 
that his salary is due ; ff. De statuliberis, 1. si Heres, $ Stichus®. | 
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Of spoils and captures in war. Whether one who makes a capture in war becomes 
owner of the person or thing captured, and whether the doctrine of 
postliminium ” applies ? 

[Ch. lix.] 


Fifthly, it remains to consider spoils and captures made in war. 

And in the first place I ask whether one who captures anything in war 
becomes owner of the person or thing, and whether the doctrine of “ post- 
liminium ” applies. Solution: In a public war, made by the authority of 
a prince, which I have discussed above, this is so. For the captor becomes 
owner ; the persons captured become slaves ; ff. De captivis, 1. hostes ; and ff. 
De verb. significatione, 1. hostes. But if the war does not proceed from the 
edict of a prince, although it may be otherwise lawful, as when it is in defence 
of one’s own property, then, if he who declares war has jurisdiction over him on 
whose account he declares it, he may decree that any one capturing anything 
in the war shall become owner of things captured, and shall detain persons until 
he can present them to his superior. So Innocent holds in De iureiurando, ch. 
sicut, referring on this subject to the note on De sent. excommunicationis, 
ch. a nobis. Innocent adds that even without making any decree, he may 
condemn him for invading the bounds of his jurisdiction ; Authent., qua in 
provincia, C. Vbi de crim. agi oporteat. He adds that if the person declaring 
war has no jurisdiction, but is merely defending himself and his property, 
then he may not capture and detain the assailant, because he is only allowed 
to defend himself, and that only within the limits of justifiable defence ; C. 
Vnde vi, Li; De restit. spoliat., om. He adds that if he attacks the property 
of his assailant, the assailant cannot succeed in an ‘‘ actio vi bonorum raptorum”” 
nor in an ‘‘ actio iniuriarum,”” because he may be met with an ‘ exceptio paris 
criminis,”” setting up a like offence on his own part. All this, as I said, is noted 
by Innocent in De iureiurando, ch. sicut. I think Innocent’s first statement is 
true without qualification, because a lord may punish an offence by a decree 
depriving a man of the ownership of his property and transferring it to another. 
But I think the second statement requires qualification. I think, rather, that 
if a state which recognizes no superior in fact, and so is an enemy of the Roman 
people, declares war on another, which also recognizes no superior, no decree 
is required, any more than in a war declared by edict of the prince ; for this 
rule comes from the law of nations, which is derived from ancient customs, 
except that the part which concerns persons no longer holds, because in modern 
times persons captured in wars of that kind do not become slaves and are not 
sold, and the doctrine of “ postliminium ”’ does not apply in such cases to-day. 
On reading his third statement, I have sometimes been led to disapprove of 
that decretal for the following reason : One who has been despoiled is entitled, 
above all things, to restitution, and the ‘“exceptio criminis ” cannot be set 
up against him; De restit. spoliatorum, ch. in liferis, and ch. item cum quis. 
The person first despoiled, therefore, will not be able to set up the ‘‘ exceptio 
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criminis,” nor any other even more stringent exceptio.” Now, as I write, 
I think that Innocent’s gloss may be saved in two ways. First, because 
Innocent does not speak of a case in which the person last despoiled brings the 
interdict ‘“ unde vi” ; he speaks, rather, of a case where he brings the ‘ actio 
vi bonorum raptorum ” or the ‘“ actio iniuriarum,” which are obviously very 
different. Or, secondly, we may say that Innocent does not mean that an 
“ exceptio criminis ” in the strict sense is set up, but an “ exceptio ” alleging 
the other’s act of spoliation, which is allowed even against one who brings a 
‘“ recuperative ” interdict, so that he may be defeated by an “ exceptio spolia- 
tionis,”’ as the text in De ordine cognitionum, ch. super spolsatione, proves. 


Whether persons captured in a war between two states become slaves, and 
whether ownership is acquired over them ? 


[Ch. Ix.] 


When one state makes war against another, can men be called “ enemies,” 
in the sense that if captured they will become slaves, and ownership over them 
be acquired? It appears not ; ff. De captivis, 1. si quis ingenuam, at the end. 
On the contrary, a state of itself makes a people, and so it appears that they 
are ‘‘enemies,”” just as are the Christian and the Saracen peoples. Solution : 
When the dispute is between two states which are under the same lord, the 
rules of captivity and ‘“ postliminium ” do not apply; ff. De captivis, L. si quis 
ingenuam. But when it is between two states that do not recognize a superior 
—and I assume, to remove all doubt, that one is an enemy of the Empire, as 
being rebellious—then, by the law of nations, which is derived from ancient 
customs, the rules of captivity and “postliminium” apply,except that, according 
to the customs of modern times, and the practices observed among Christians 
from an early age, “ postliminium ” does not apply to persons, and persons 
are not sold, and do not become slaves. 


Whether things captured in war become the property of the captors ? 
[Ch. Ixi.] 


Do things captured in war become the property of the captors ? It seems 
that they do, by f. De captivis, L ss quid in bello. The contrary seems to be 
proved by the same title, 1. si captivus. Solution : The law si quid in bello 
speaks of movable things ; the law opposed to it of immovables. But it is 
objected that movables become public property ; xxiii, q. v, ch. dicat. Solu- 
tion : I say that they become the property of the captor; but he is bound to 
assign them to the general of the war, who will distribute them according 
to deserts. And this rule applies wherever the doctrine of “ postliminium ”’ 
does not apply ; ff. De captivis, L ïi. 
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Whether trichery is allowed in wars ? 
[Ch. Ixii.] 

A further question is whether one may use trickery to win victory in wars. 
It seems that one may ; for Augustine says, in the book of Quæstiones, “ when 
a lawful war is undertaken, justice has no concern with the question whether 
one fights in the open or by trickery.”’ This is supported by Joshua, ch. vi. 
To the contrary seems to be what is written in Deuteronomy, ch. xvi, “ that 
which is just shalt thou follow justly.’ But to follow a thing by trickery 
is to follow it unjustly, since it savours of deceit, and such practices are 
restrained by the ‘“actio de dolo ” ; ff. De dolo; C. same title, throughout. 
Moreover, trickery is opposed to happiness, and it breaks the faith, which should 
be kept even with an enemy ; see Augustine to Boniface, quoted in xxïïi, q. 1, 
ch. noli; xxxiüi, q. v, quod Deo pari consensu. Moreover, it is written in 
Matthew, ch. vii, ‘‘ whatsoever ye would that men should do to you, do ye even 
so to them,” and in the beginning of the Decretum. And this rule must be 
observed towards all our neighbours. Since, therefore, no one would wish 
trickery to be used to himself, it follows that he ought not to use it to others. 
Solution : We must observe here that the word “ trickery ”” properly means 
anything which tends to deceive another ; but there are two ways in which 
a person may be deceived by the word or act of another. One way is if a false 
statement is made in order that another may be deceived, or in order that 
some promise may not be observed, and such a use of trickery is always un- 
lawful ; for between enemies there are certain bonds which must be observed, 
as Ambrose says in the book De Officiis. In the other way, a man may be 
deceived by our words or acts merely because we do not disclose to him our 
intentions or our secrets. This mode of deceit is lawful ; for not even the secrets 
of Holy Scripture are at all times to be disclosed, lest men scoff at them, accord- 
ing to the passage in Matthew, ch. [x]vii, ‘Give not that which is holy unto the 
dogs.” Moreover, it is a special instruction among military documents, that 
secrets are not to be revealed to enemies, and so, too, the Blessed Thomas lays 
down in the Second book of the Second part, question xl; and the gloss on 
xxii, q. ii, ch. dominus, says without qualification that we may use this kind 
of deceit, provided we do not break faith ; same cause, q.i, ch. no. The gloss 
on xxii, q. ii, Ch. wfilem, is to the same effect ; it quotes dist. xliïi, can. ## man- 
datis ; ff. De capt., 1. miMl interest ; C. De commerc., L.ü; xiv, q. v,dixt; De 
consecra., dist. 11, dixit dominus. 


Whether it is lawful to make war on feast days? 
[Ch. Ixiii.] 
The next question is whether one may make war on feast days. And 
it seems that one may not, for feast days were introduced in order that one 
might have leisure for divine things ; De consecra., dist. üi, $ pronuntiandum ; 


272 THE LAW OF WAR 


De feriis, last chapter ; C. same title, 1. dies, and the last law ‘and this is 
supported by Exodus, ch. xx. Moreover, in Isaiah, ch. Iviii, those who claim 
debts on days of fasting, and engage in quarrels, smiting with their fists, are 
reproved. Much more, then, should those who make war on feast days be 
reproved. Further, no irregularity may be committed in order to avoid a 
temporal inconvenience. Therefore, &c. Moreover, the text of De treug. et 
pace, ch. i, seems to confirm this view. 

On the contrary side, we read in 1 Maccabees, ch. ïi, “they took counsel 
laudably saying, Whosoever shall come against us to battle on the sabbath 
day, let us fight against him.” Solution : The Blessed Thomas, in the Second 
book of the Second part, question xl, holds that one may make war on feast 
days in case of urgent necessity, but on the necessity ceasing, one must cease 
from the war ; and he supports this by the passage in John, ch. vii, “ are ye 
angry at me, because I have made a man every whit whole on the sabbath 
day?” And so he argues that doctors may heal for the sake of a man's private 
health, but the public advantage is an object of much greater importance. 
Goffredus and Hostiensis, in De treug. et pace, ch. i, say that on Thursday 
we should not make war, because on that day the Lord ascended into Heaven, 
and made the supper with the Disciples ; De consecra., dist. i, porro ; and De 
consecra., dist. ii, Lteris; nor on Friday, out of reverence for the Passion of the 
Lord ; nor on Saturday, because the Disciples on that day hid for fear of the 
Jews, and because the body of the Lord lay in the sepulchre : De consecra., 
dist. iii, Sabbato ; nor on Sunday, because the Lord did almost all His notable 
acts on that day ; dist. Ixxv, quod die ; and out of reverence for the Resurrec- 
tion. I believe that the urgency of the necessity must be considered, as men- 
tioned above. The text of Pope Nicholas is in xxüii, q. viii, ch. si nulla. 


Whether one who has recovered in a war the whole of his 
loss, may shll, G:c. ? 
[Ch. Ixiv.] 


The next question is, What if a man has recovered in a war the whole 
of his loss; may he still bring an action against his adversary, or may he 
still declare war against him ? It seems that he may bring an action; for 
what is captured in war is the penalty of contumacy, and so it would seem 
that he may bring an action none the less : ff. De tab. exhib., L. Zocum, the 
penultimate section. Also, the thing was not paid in satisfaction of a debt, 
but the ownership of it was obtained by war ; xxiii, q. v, dicat; and q. vil, 
si de rebus ; ff. De acquir. rer. dom., L. naturaliter. Also because, against one 
who is contumacious, an oath may be taken an unlimited number of times : 
Îf. De rei vind., L. qui restituere. The gloss on xxiii, q. ii, ch. dominus, holds the 
contrary, on the authority of ff. De reg. iuris, rule bona fides. 

I do not think that the gloss is true without qualification, but a distinction 
should be drawn according as the loss was recovered from the same person 
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or from others. If from the same, the opinion of Johannes holds: if from others, 
or . . . , and then the rule is the same; C. De evict., L. emptori; orhe might 
have a right of recourse against the first ; C. De usur. rei iudic., L. ii, the last 
section. But otherwiseit is allowable for the same debt to be paid several times 
over ; ff. De tab. exhib., I. iii, $ condemnatio; and Instit., De legat., $ si res. 
So the gloss notes on ff. De reg. iur., rule bona fides; and so, too, notes 
Io. Faventinus © on the ch. dominus, already quoted. | 


W hether those who die in war are saved ? 
[Ch. Ixv.] 


Are those who die in war saved ? Solution : Those who die in a war for 
the defence of the Church obtain the heavenly kingdom. Two texts in par- 
ticular prove this, xxiii, q. viii, ch. omuni, which was addressed by Pope Leo to 
the King of the Franks; and xxiüii, q. v, ch. omnium, which was addressed by 
Nicholas to the army of the Franks. But those who fall in other lawful wars 
are also saved, provided they die without mortal sin ; but if they fall in an 
unlawful war, though that be their only mortal sin, they perish ; De Pœn., 
dist. v, fratres. 


Whether it às lawful to wage corporeal war on behalf of the property 
and possessions of the Church, &c.? 


[Ch. Ixvi.] 


Is it lawful to defend the possessions of the Church by corporeal war, 
and for this purpose to assemble troops ? Obviously it is. It is proved by 
the texts xxiüi, q. it, ch. Maximianus; xv, q. vi, auctoritatem; dist. Ixiii, 
Adrianus ; xxiüi, q. vit, ch. igitur, and ch. hortatu ; and the gloss magistra on 
xv, q. vi, ch. auctoritatem. Also by the text of Sext, De sent. excom., ch. dilecto. 


Whether bishops may go to war without the licence of the Pope ? 
[Ch. Ixvii.] 


May bishops go to war without the licence of the Pope? Some say they 
may not, without any qualification, on the authority of canons which appear 
to lay this down expressly ; xxiii, q. viii, quo ausu, and ch. si vobrs, and ch. si 
quis episcopus. Though those chapters admit of various meanings, yet I 
think this is true, if they are summoned, or if they join of their own accord in 
the wars of others, particularly secular wars ; otherwise, if they are defending 
their own rights. 
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Whether prelates, for the temporalities which they hold from the 
Emperor, &c.? 


[Ch. Ixvii.] 
Are prelates bound to pay tribute for the temporalities which they hold 


from the Emperor for wars declared by him? We must say that they are, as 
is proved by xxiii, q. vi, $ ecce, with the two following sections, down to 


$ quamuis. 


% 


Whether mercy should be shown to persons captured in a lawful war? 
[Ch. Ixix.] F 


Should mercy be shown to persons captured in a lawful war ? We must 
say that it should, unless by sparing them there is fear of a disturbance of 
the peace. This is proved by xxiii, q. i, ch. nok, at the end; and on the 
authority of that chapter, as understood by Hugolinus, Conradine was be- 
headed. 


Whether the Church should declare war against the Jews ? 
{[Ch. Ixx.] 


Should the Church declare war against the Jews? We must say not, 
since everywhere they are prepared to serve, and do not persecute, Christians. 
Otherwise of the Saracens, who do persecute Christians. This is the text, 
xxiii, q. vili, dispar; and the gloss there notes that it would not be necessary 
to declare war even against the Saracens, if they did not persecute Christians. 


Whether those who attend in a war, but who cannot fight, &c.? 
[Ch. Ixxi.] 
Should those who attend in a war, but who cannot fight, enjoy the im- 


munities of combatants ? Say that they should, provided that they are useful 
in counsel in other ways ; see the note on De voto, ch. ex multa. 


Whether prelates, by reason of temporal jurisdiction, may, &c.? 
[Ch. Izxüi.] 
May prelates declare wars, and take part in them, and encourage others 


to battle, by reason of their temporal jurisdiction ? Say that they may, as 
Innocent notes in De pœnis, ch. guod in dubins. 
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Wheiher a prelate, for the injury of a subject, may, Ec.? 
[Ch. Ixxii.] 
May a prelate declare war for an injury done to his subject, for which 
justice is not done, and capture in the war persons other than the Wrong- 


doers ? Say that he may, as Innocent notes in De appellat., ch. dilectis ; and 
De iureiurando, ch. sicut. 


Whether the Pope’s delegate may declare war ? 
L [Ch. Ixxiv.] 


That is to say, may he invoke the secular arm? The question has been 
much discussed, and is treated in De offic. deleg., ch. significasti, by Innocent. 


Whether wars declared by the Church against excommunicated 
persons are meritorious ? 
[Ch. Ixxv.] 


Are wars which the Church declares against excommunicated persons 
meritorious ? We must say that they are, and it is lawful for prelates and 
individuals to encourage others to fight in them. This is proved by the texts 
xxili, q. v, ad omnium, and the following chapter ; and q. viii, ch. igitur, down 
to $ ecce; and q. iv, ch. sicut excellentiam. 


How many are the kinds of corporeal wars ? 
[Ch. Ixxvi.] 


The next question is how many are the kinds of corporeal wars which are 
recognized in law. Solution : Seven kinds are recognized by law. 

The first is called “ Roman,” and is that which the faithful wage against 
the infidels ; and this is lawful; De hæreticis, excommunicamus, ü. And it is 
called Roman, because Rome is the head of the Faith ; xxiv, q. i, hæc est fides, 
and ch. guoniam ; De summa Trin., the penultimate chapter. And in this 
sense may be understood ff. De captivis, L. hostes. 

The second is that which is made on the authority of a lawful judge, 
having mere jurisdiction against the contumacious and rebellious ; ff, Quod 
met. causa, l. continel ; ff. De iurisd. omn. iudic., L. ïii, and L iv: C. Ne quis 
in sua causa, the single law. And these are not strictly called enemies, for 
although that which we acquire from them becomes ours, yet the converse is 
not true ; ff. De captivis, L. v, $ in pace. 

The third is called “ presumptuous ” war, and is that made by persons 
who disobey a judge ; De Pœn., dist. iii, $ i, at the end ; De maiorit. et obed., 
ch. si quis venerit; ff. De rei vind., L. qui restituere; ff. Ne vis fiat ei qui in 
pos. missus, L. iii; C. De seditiosis, L. i, at the end. 
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The fourth is the war which is lawful whenever it is allowed by authority 
of law. Andit is lawful as regards the person to whom the authority is given ; 
xxiii, q. ii, ch. si dominus; De sent. excom., si vero, i, $ nec ile; C. Quando 
lic. unicuique sine iudi. se vindicare, L. i, and L üi; and also his relations and 
neighbours ; Sext, De sent. excom., dilecto. 

The fifth, which is unlawful, is war made against the authority of law, as 


where a man defends himself contrary to the authority of a judge and of the 


law ; De sent. excom., perpendimus, and ch. contingit, and ch. in audientia. 

The sixth, or “ voluntary ” war, is that which the secular princes of our 
time make without the authority of the emperor. And this is unlawful, because 
without the authority of the emperor it is not even lawful to bear arms; C. book 
xi, Vt armor. usus, in red and black; Authent., coll. ii, De man. prin.; 
Authent., coll. vi, De armis. Moreover, those who do so violate the lex Tulia 
maiestatis ; ff. Ad leg. Iul. maiest., IL. iii. 

The seventh, which is called ‘ necessary ”” and lawful war, is war made 
by the faithful, when they defend themselves by the authority of the law 
against those who attack them ; for to repel force by force is lawful ; ff. De 
iustit. et iure, 1. wi vim, and similar passages. On these subjects see Hostiensis, 
Sext, De homicidio, pro humani ; and the Archdeacon, xxiii, q. ii, ch. 2ustum. 

From this we see what wars are lawful, and what are unlawful. For 
wars are said to be lawful by reason of the person declaring them, the person 
against whom they are declared, the thing, and the cause, and the law which 
allows them; and they are unlawful in the converse cases. But generally 
there is one justifying cause, the contumacy of one who resists unlawfully. 
Forwhen justicecannot be had fromonewho is liable, then war maybe declared, 
for recourse is had to that instrument for help ; xxiii, q. i, quid culpatur, and 
ch. noh; xxii, q. vit, st nulla ; ff. De usuf., L. si ususfructus. And on this 
question of what wars are lawful, there are notes by Innocent, De resti. spol., 
cum olim, 1; by Hostiensis, in Summa, De treu. et pace, $ quid si iustum ; by 
the Blessed Thomas, in the Second book of the Second part, question xl, the 
first, second, and third articles ; and by Ægidius, in the book De regimine 
principum, at the end. 


Of particular war which is waged in self-defence ; being the Fourth Treatise 
of the Third Principal Part. 


[Ch. Ixxvi.] 


Universal corporeal war having been considered above, in the third pre- 
ceding principal treatise, it now remains to consider, fourthly, particular war 
which is waged in self-defence ; and in treating it I shall proceed as follows : 
I shall first show what it is. Secondly, how many are its kinds. Thirdly, 
by what authority it was introduced. Fourthly, who may use it. Fifthly, 
against whom. Sixthly, on whose behalf. Seventhly, in what manner. 
Eighthly, what is its end. 
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What is particular war ? 
[Ch. Ixxvui.] 


As to the first question, what is the war declared ‘“ particularly ” in 
self-defence, I say that it is ‘a contention arising on account of something 
alien presented to human desire, proceeding from the infliction of particular 
violence, and tending to its exclusion.” This definition is supported in sub- 
stance by the text of ff. De iustit. et iure, L. wé vim ; ff. Ad leg. Aquil., L. [qui] 
scientiam, $ qui cum alter ; €. Vnde vi, Li; ff. De vi, L. ïïi, $ st quis,; and De 
resti. spol., ch. olim. I said “ contention,” for contention is taken as the genus, 
as it was in the definition of war undertaken generally, in the first treatise 
above, at the beginning. Secondly, I said ‘‘ arising on account of something 
alien,” &c. ; this supplies its differentia, for herein it differs from universal 
war, and other species of war. Thirdly, I said “ tending to its exclusion.” 
This is the final cause of the war itself. 


How many are the kinds of particular war ? 
[Ch. Ixxix.] 


As to the second question, which asks how many are its kinds, I say 
that they are two ; for I divide it into “ lawful,” and “ unlawful,” as I also 
divided universal war. But lawful particular war is of two kinds. For one 
kind is waged in defence of the true body, or what belongs to or concerns 
the true body. This I shall discuss in the present treatise. Another kind is 
waged in defence of a mystical body, or a part of it, meaning a community, 
which is called a body, and the individuals who compose it are called its limbs 
and parts ; ff. Quod cuiuscunque univer., 1. i; ff. Ad municip., L quod maior ; 
ff. De in ius vocand., L. sed s1 hac, $ qui manumittitur ; De excess. prælat., L cum 
dilecta, anä the note on that passage. If, therefore, a community declares war 
in defence of one of its citizens, who is oppressed by a stranger, in default of 
justice being rendered by the judge of the oppressor, this is called  Particular 
War in defence of the mystical body, or a part of it”; and this is called 
‘ Reprisals,” as to which see Authent., Vt non fiant pignor., throughout ; 
Sext, De iniur., the single chapter, throughout. And this war will 
be discussed in the treatise next following. But lawful particular war, 
declared in defence of the true body, is a contention arising on account of 
something alien presented to human desire, proceeding from the infliction of 
particular violence by a private or public person, acting unlawfully outside 
his office, tending to its exclusion, within the limits of justifiable defence ; and 
this is supported by C. Vnde vi, L. i, with the note on that passage. But it is 
unlawful when the foregoing conditions, or any of them, are wanting, as will 
be shown in the following discussion. 
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By what law was particular war introduced ? 
[Ch. Ixxx.] 


As to the third question, which asks from what law this war proceeds, 
and what law makes it competent, the gloss on ff. De iustit. et iure, 1. wi vim, 
on the word ‘ iure,” says, ‘‘ by the law of the courts, not by the law of heaven.” 
If the gloss means that this war proceeds from the law of the courts, I think 
that the gloss is not true. Ifit merely means that the law of the courts allows 
it to be declared, I think it is correct. But when the gloss says, “ not by the 
law of heaven,” I think it is false. I return to the particular points; and I 
say that war in self-defence proceeds from natural law, and not from positive 
law, civil or canon. And that this is true may be proved as follows : For the 
nature that produces a thing tends to its conservation, so long as the strength 
of the natural agent lasts, and strives to expel anything hostile to it ; and if 
this is not so, the cause is a failure of the strength of the natural agent, and an 
excess of those acting against it. But this is not caused by intention of the 
natural agent, productive and conservative, but contrary to intention, since 
it always resists its opposites, so far as it can. This is obvious from experience, 
if we argue by natural instances. For it is obvious in the elements, which act 
and are acted upon in turn. For a thing acted upon resists the thing acting, 
and reacts upon it, solely to the end of its own conservation, and the destruction 
of the thing acting against it. And a material corporeal agent is always acted 
upon in acting itself, as the Philosopher says in the third book of the Physics, 
and the second of De generatione. This is obvious in inanimate things, such 
as plants, for their special nature tends to their own conservation and life, 
and to the expulsion of their opposites ; and also in animals, and why not 
also in a rational creature ? in whom, rather, the process is even more marked, 
because the creature himself is nobler, and other things are ordained to his 
service, as their end ; ff. De usuris, L. in pecudum. Defence, therefore, pro- 
ceeds from natural instinct. The text of Clem., De sententia et re iudicata, 
pastoralis, $ ceterum, supports this. The text there speaks of defence which 
proceeds from natural law. This seems to be the meaning of the gloss on ff. 
Ad leg. Aquiliam, L. scientiam, $ qui cum aliter. The gloss there says that the 
laws permit, in that they do not forbid. This is supported by the text of 
ff. Ad leg. Aquiliam, I. sfaque. The text there says that natural reason allows 
one to defend oneself against danger. I conclude therefore, from this reasoning, 
that this war, limiting it to war declared in defence of one’s person, proceeds 
from natural law and one’s own instinct, but that positive law approves it, 
or does not forbid it, as the gloss on I. scientiam, $ qui cum aliter, says. For some 
things which proceed from natural instinct are punished by positive laws, as 
in carnal intercourse ; for intercourse, as such, proceeds from natural instinct, 
yet some unions are condemned by statute. And in this positive law limits 
and qualifies acts which proceed from natural law. So in other instances of 
acts proceeding from nature ; for one naturally desires food and drink, and 
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yet the canon law limits this desire. For it forbids certain foods at certain 
times. It is true that positive law also qualifies the mode of defence, as appears 
in C. Vnde vi, L. i, and as will appear in the citations below. We conclude, then, 
that this war proceeds from natural law, but that it is approved by positive 
law, both civil and canon, and also qualified and regulated by them. And 
perhaps if understood in this way the gloss on 1. wé vim may be saved. 
Secondly, the gloss said, “not by the law of heaven.” The gloss seems 
to mean that the divine law does not allow violence to be repelled by violence. 
This view of the gloss seems to be supported by certain texts ; for it is written 
in Luke, ch. vi, ‘ unto him that smiteth thee on the one cheek offer also the 
other”; xxiii, q. i, at the beginning. It is also written, ‘“ whosoever shall 
compel thee to go a mile, go with him twain ” ; Matthew, ch. v. It is also 
written in Romans, ch. xii, ‘“ avenge not yourselves, but rather give place 
unto wrath.” Christ also said to Peter, when he wished to defend Him, “ put 
up again thy sword into his place,” Matthew xxvi; quoted in xxiii, q. i, at the 
beginning. These passages might move us to agree with the gloss in holding 
that it is forbidden by the law of heaven. But I think that the gloss is wrong, 
as may be clearly shown. And first as follows. An act which is consonant with 
charity is lawful by divine law, and defence of oneself is such an act. There- 
fore, &c. The major is proved ; for charity excludes any act which is at 
variance with divine law, since it is incompatible with such an act, being itself 
the foundation of everything that is lawful. This is proved by De Pœnit., 
dist. ii, [si] radicata, and ch. caritas est, ut mihi videtur. And the second point, 
the minor premise, is proved by the same ‘ distinctio,” ch. quia radix. For 
the chief act of charity is to love one’s neighbour as oneself, as appears in the 
next canons, and De Pœnit., dist. ii, ch. caritas est, $ proinde; therefore it 
implies self-love and self-conservation, and if so, self-defence. Therefore the 
law of heaven allows one to defend oneself. Moreover, the divine law allows 
one to defend one’s neighbour from death, even against his will. Therefore 
much more does it allow one to defend oneself. The consequence follows by 
the reasoning last given. The antecedent is proved by the text in xxiii, q. iv, 
ipsa pietas, and ch. displicet. Moreover, the divine law forbids a man volun- 
tarily to strive after his own destruction. What I mean by that is merely 
this: that if he duly strives after some other thing approved by the divine 
law, even though in gaining that thing self-destruction follows as a consequence 
—that is not forbidden ; as where a man, in order to obtain the state of eternal 
blessedness, afflicts his own body, no one doubts that the affliction is destructive 
of the body, yet this is not its final end, but the avoiding of carnal vices, and 
the obtaining of the eternal state. The same might also be said of those who 
have allowed themselves to be slain for the sake of the catholic faith ; for their 
final purpose is not the destruction of their body, but the defence of the faith, 
for the sake of which they voluntarily expose themselves to temporal death, 
which the divine law allows. But one who does not defend himself from death, 
when he can, voluntarily kills himself and compasses his own destruction ; 
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and so this is forbidden by divine law. The major is proved ; for those who 
kill themselves in this way are regarded as condemned by the divine law, as we 
say of Judas and those like him. The minor is proved; for one who does not 
defend himself from death, when he can, and does not come under the cases 
above mentioned, and does not fail to do so merely from cowardice, desires 
his own death, and kills himself by another’shand; which is just as if he killed 
himself by his own hand, according to the rule qui per alium, Sext, De reg. 
iuris. Moreover, the divine law does not absolutely forbid acts which proceed 
from natural law, but modifies and controls them. This is clear rom illustra- 
tions ; for it does not altogether forbid food and drink, or sexual intercourse, 
or the like, but modifies and controls those actions, rejecting extremes, and 
the divine law were absolutely to forbid self-defence, since that action proceeds 
from an instinct of nature, it would absolutely destroy an act of nature, which 
is absurd, for the reasons given above. Moreover, the canon law allows ÉtS 
therefore the divine law does not forbid it. The antecedent is proved by De 
restit. spol., ch. om; Clem., De re iudic., pastoralis, $ ceterum; and more 
cleariy by Clement, De homicidio, si furiosus. The consequence holds ; for 
the canon law is interchangeable with the divine law, and so they cannot 
contradict one another ; for they tend to the same end, though in different 
ways. For the canon law treats of the government of the earthly kingdom, 
that human society may be preserved in the world, which is also the subject 
of the civil law ; but the canon law goes further, for it disposes and prepares 
for the state of eternal happiness, to which the divine law leads ; and so it is 
necessary, if we observe the identity of their end, that everything which the 
divine law forbids, should be forbidden by the canon law. Accordingly, we 
may pass over other arguments which might be adduced without number, and 
conclude that the gloss is not correct in saying that the law of heaven does not 
allow self-defence. 

To the authorities cited to the contrary, the true answer is that given 
by Gratian in xxiii, q.i, $ his ita. The answer is, that they are to be understood 
to refer to the inner preparation of the heart, not the conduct of the body; 
for a man ought to have humility of heart within, as Augustine shows in the 
Sermon on the Centurion’s Son, when he says, ‘a man ought to be prepared,’ 
&c. See xxiii, q. i, ch. paratus. 

This discussion gives us the answer to our third question as to whence 
this war arises, and what law allows it. 


What persons may declare this particular war ? 
[Ch xx] 
We must consider the fourth question, namely, Who may declare it ? 


On this subject TI begin by saying that it is one thing to ask who may defend 
himself, and another to ask who may declare the war above defined, the object 
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of which is defence. If we ask to whom defence is allowed, I say that it is 
allowed to all natural created and corruptible beings. And I say “ created 
and corruptible,”” because it is not allowed to the heavenly bodies, because 
they cannot be acted upon by any hostile agent, since their bodies are not 
receptive of foreign impressions, as the Philosopher says in De Cœlo et Mundo, 
book ii, since they are not composed of the matter which is the matter of 
generation and corruption. And so there is no need of defence, since they 
cannot suffer. But to all material things defence is allowed by natural first 
principles, since they are accessible to suffering ; and such defence proceeds 
from natural law, which is a force inborn in things, creating like from like. 
For by creating its like a thing preserves itself in its kind, which cannot be 
done for ever in the individual ; and also by its individual action it strives to 
destroy its opposite, which resists it, and conversely. And this is the first 
mode of natural law, as to which see the gloss on dist. i, can. us naturale ; and 
it is commonly noted in ff. De iustit. et iure, L. 1, $ us naturale. So, then, 
self-defence is allowed naturally to all material things ; and it proceeds from 
the strength placed by. nature in any being, as any one may perceive by his 
senses by taking natural illustrations. But if we ask who may make the war 
above defined, then I say that men only may do so, and not other creatures, 
as the definition of the war proves, when I said, “ something alien presented 
to human desire,” &c. And now we must ask whether all men may make it. 


_ Whether clerks may declare this war ? 
[Ch. Ixxxii.] 


And first, I ask whether clerks may declare this war. That clerks may 
not do so is proved by De homicidio, ch. suscepimus ; by dist. xlvi, can. sedi- 
tionarios ; and by the texts of xxiii, q. viii, ch. i, and ch. cum a Tudæis, with 
the chapters following, down to ch. his. Such is the answer given. It is proved 
by ch. convenior, in the same cause and question. That they may do so is 
proved by De restitution. spol., ch. olim ; De sent. excom., ch. si vero, and 
ch. ex lenore ; dist. i, us naturale ; ff. De iustit. et iure, 1. wi vim; ff. De 
vi, L. iii, $ si quis. The text in Clem., De homicidio, st furiosus, is clearer. On 
this there have been the opinions recited by the gloss on xxiüi, q. 1, in the 
summary, and the same cause, q. viii, in the summary ; for some have said 
that no one, not even a lay person, is allowed to repel force with force by striking 
back, but only by preventing. This opinion is disapproved by Clement, De 
homicidio, si furiosus. Others say that laymen may strike back, but not 
clerks, and this view suffers from the same defect. Others say that if force is 
used to a person, it is lawful to repel it, even by striking back, and even for 
clerks. This is approved by Clem., si furiosus, provided the conditions which 
he mentions are satisfied. But if the force is used to things, then the answer 
is otherwise. But whether this second statement is true, ! shall discuss below. 
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Hugo refused to say that a man ought in no circumstances, however great the 
necessity in which he was placed, and even if he could not escape by any other 
means, to kill another, but rather to allow himself to be killed. He has a note 
to this effect on dist. 1, can. de his. The gloss there notes the contrary; and on 


De homicidio, ch. sicut dignum. 1 do not insist on this, since, as I said, there 


is the text in Clem., De homicidio, si furiosus ; and even if there were no text 
on the subject, expressly deciding it for or against, we should be led to the same 
conclusion by the reasons which I adduced to prove that it is not forbidden 
by divine law. ù 


Whether, although a clerk may defend himself even by killing another, 
he may do this in a church ? 


[Ch. Ixxxiii.] 


Secondly, I ask whether, if a clerk may defend himself in this way, even 
by striking back and killing another, he may do this in a church. . And it seems 
that he may not ; for although a law may permit certain acts generally, yet 
they may be forbidden by reason of the place, so that the general permission 
is restricted by the special provision ; ff. De pœnis, 1. sanctio legum; ff. De 
alim. leg., L alimenta, $ basilice ; ff. De legat. iii, L. wxorem, $ felicissimo ; 
and De rescriptis, ch. pastoralis. Sext, rule generi, suffices. That many acts 
are permitted generally by a law, which are none the less forbidden in special 
circumstances, is proved by the texts of Sext, De immun. eccles., ch. decei ; and 
i, q. [i] ïï, ch. vendentes. So, therefore, in the case proposed, and much more, 
since this is an act by which the church may be polluted ; De consecr. eccles. vel 
altaris, ch. proposuish ; and Sext, same title, the single chapter. Moreover, 
quarrels and brawls generally are forbidden in churches ; ch. decet, just cited. 
Therefore this act must be forbidden, since it is a kind of brawl. To the con- 
trary, it may be urged that the laws which permit it speak in general terms, 
and therefore they ought to be so understood ; ff. De lega. præstandis, L. i, 
$ generaliter. This part I believe to be true, since the action arises from 
natural law, and it is not disapproved by divine law, and the reason of the 
law sanctioning it is of general application, without distinction of places. 
For natural law introduced it in order that a man might preserve himself as 
long as the strength of natural first principles lasts, and this reason applies 
in a church as much as anywhere else. It is easy to answer the authorities 
cited to the contrary, for the acts forbidden in a church are either acts which, 
from their nature, belong to the class of bad acts, or which belong to the class 
of permitted acts, such as contracts. Yet their exclusion from a church does 
not cause great danger on the ground of delay, since they may be performed 
equally well outside the church, at the pleasure of the contracting parties, 
since they have their origin in the will of the parties ; C. De act. et obliga- 
tionibus, 1. sicut. But in the present case, if a man were not allowed to repel 
force with force in a church, the danger would be immediate, because he would 
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easily be killed at once. As to the other argument, that pollution might 
follow, the solution is this: The preservation of a man, which cannot be 
restored, is more to be considered than a church, which may be resanctified. 
And perhaps we might say that, for a church to be polluted, the spilling of 
the offender’s blood is necessary ; see the note on Sext, De consecra. eccle. vel 
altaris, the single chapter. 


e 


Whether a clerk, attacked in the act of celebration, may defend himself, 
and kill his assailant, and so continue to celebrate the office ? 


[Ch. Ixxxiv.] 


_ Thirdly, I ask whether, if a clerk is attacked in the act of celebration, 
he may leave the office, defend himself, and kill the assailant ; and whether, 
if he kills him in thus defending himself, he may continue to celebrate the 
office. As to the first point, it appears that he ought not to leave the office, 
but that he is bound to perform it as long as he can; see the text in vii, 
q. i, tlud, and ch. nihil: Moreover, temporal things are to be postponed to 
spiritual ; xii,-q. i, præcipimus; De pœnit. et rem., cum infirmitas ; C. De 
episcop. et cler., L. sancimus. The contrary view is supported by other texts : 
for an office begun may be left uncompleted because of some physical impedi- 
ment supervening, and for that reason the laws provide that the priest should 
not be alone in a church where there is a store of temporal goods. This is 
proved by the texts in the chapters just cited ; vii, q. i, 1lud, and ch. mihil. 
The object of this is that one man may take the place of another and continue 
the celebration, when the other has left it ; De consecratione, dist. ii, the last 
chapter ; unless the words of the mass have been begun and not completed, 
because then he is bound to begin again, since they must not be divided, as 
in baptism and ordination ; dist. xxiii, quorundam, and note the gloss there, 
and ch. #1, where the gloss should also be noted. But if a man attacks the 
celebrant, to kill him, this is an impediment, nay, it is clearly a mortal danger 
to the celebrant ; and therefore he may leave the office, and consequently may 
rid himself of the danger threatening him, if he can, even by killing the assaiïlant. 
The authorities quoted to the contrary are easily answered ; for although 
it is true, as a general rule, that spiritual things are to be preferred to 
temporal, yet in this case the celebration of the spiritual office is not to be 
preferred, since the law allows this, on account of the irreparable damage that 
would follow, and it does not result in the postponement of the spiritual office, 
because the office may be completed by another, or by the same celebrant, 
after the danger has been averted. As to the second point, I say without 
arguments that if he does kill the assailant in defending himself, he may 
resume the celebration of the office, provided the conditions mentioned in 
Clera., si furiosus, are satisfied. For what he has done is no sin, since he did 
it by the authority of the law, and by that authority no man sins ; xxiii, q. iv, 
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ch. qui peccat ; hence he does not commit an irregularity ; see the passage 
of Clem., si furiosus, above cise4. So there seems to be no impediment to 
prevent him celebrating, 2s Clement proves in the passage quoted. 


Whether one who is aflwheÂ while babtizing, ordaining, confirming, anointing, 
or celebratins he severe] sacrwments may postpone the celebration of those 
sacramenis, thou£sh bezws ? - CA 

ÎCs. Rev] 

In the fourth place, the s2me question, arguments, and solution apply 
to one who is baptizins, ordsiming, anointing, or celebrating the several 
sacraments. May he postpons their celebration for the sake of his own 
protection, even 1 he h2s besum #2? And in all these cases the answer is the 
same as above. 


LA 


Which is Lo be preferred, {hs deals of à briest who is attacked wnle he 1s baphraing 
a child at the point of 4safls, or the ternal life of the child, lest he should die 
without bapiism ? 

(Ch. Erxrvi.] 

My fifth question $s fs: À priest is baptizing a child who is at the 
point of death, and 20 2ti21X 55 made on him with intent to kill him ; which 
should he rightly chovse, to finish the celebration of the sacrament, that the 
child may not die wifhout beptism, and himself to be killed ? or, on the 
contrary, should he chose to szve lis own life, and to allow the child to die 
without baptism ? In the s2:m< way, put à question of a priest delaying the 
Body of Christ to a sick person at the point of death. 

As to the first question, £t zppezrs that the priest ought rather to allow 
himself to be killed 122 the cili to die without baptism. For if the child 
dies without baptisre, be des <termally, as Augustine proves, writing to Peter 
the Deacon, De consecrzt, dist. vw, frmissime, and ch. regenerante, and ch. 
nulla, in the same “ distimctio” The Apostle shows, in the Epistle to the 
Ephesians, ch. iv, that All 21e condemmed for the offence of one. Thus original 
sin, if its effect is not extineuished by the sacrament of baptism, leads to 
eternal damnation ; but the priest only dies temporally, provided that he 
has the other requisifss for <termal salvation ; but temporal death is to be 
accounted less than sprl So Augustine argues ; xxiii, q. iv, displicet, 
and ch. 1psa pielas ; fherekore the priest should rather choose to die, in order 
that the child may not persh eternally. Moreover, of two evils the less is 
to be preferred; dist. 225, sweroi testiculorum, and similar passages ; but 
temporal death 1s 2 less evil 1522 etermal ; xxiïi, q. iv, ch. ipsa pietas, and ch. 
displicet. And the dezth of the child is eternal; De consecr., dist. iv, ch. 
firmissime, and ch. nulle, and ch. regenerante. But the death of the priest 
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is temporal, and therefore to be preferred. Moreover, the greatest act of 
charity is that one should love one’s neighbour as oneself ; De Pœnit., dist. ïi, 
proximos, and $ proinde, and ch. caritas est, ut mimi videtur. But if this 
priest should prefer his own temporal life to the eternal salvation of the child, 
he would not be loving him as himself, and so would lack charity, as is proved. 
For eternal life excels temporal life beyond all comparison. Therefore, by 
preferring temporal life for himself to the eternal life of his neighbour, he loves 
himself far more than his neighbour, and so abides without charity. Moreover, 
that course which is followed by the fewer evils is to be preferred ; but the 
death of the priest is followed by a less evil than the death of the boy without 
baptism ; therefore the death of the priest is to be preferred. The major is 
proved. For the rule in morals is this, that more evils, other things being 
equal, are worse than fewer evils, and more to be avoided. This is proved by 
dist. xii, can. nervi. The minor is proved ; for if the priest’s life should be 
preferred, two evils follow, namely, the eternal death of the child, as I showed 
above, and neglect of the cure of souls, which is a mortal sin; De æta. et 
qualitate, can. cum sit ars. But if the priest’s temporal death should be pre- 
ferred, only one evil follows, namely, temporal death, which, if regard is had 
also to the quality of the act in itself, is beyond comparison a less evil than 
perpetual death ; and so we must conclude as above. 

The contrary view seems to be supported by the texts which speak in 
general terms of allowing any man to defend himself in case of necessity. 
I need only quote Clem., si furiosus, a passage often cited above. This is 
confirmed by the laws which say that charity begins with oneself; C. De 
servit. et aqua, L. præses ; and De iureiurando, ch. petiho. 

Solution : In the examination and solution of this question we must 
examine cases which are free from doubt. For there are such cases in the 
problem before us. Thus, if we suppose that the child might be baptized 
by another, even a layman or a woman, in case the priest should leave the 
celebration of the sacrament, there would be no doubt that the priest ought 
to prefer his own safety ; for where the child might probably live until the 
danger had been dealt with, and where this is practically certain, I should 
consider it beyond all question that the priest should prefer his own safety ; 
nor do the reasons cited conclude the case to the contrary. Let us suppose 
the question to arise, not in the case of an infant, but of an adult, who, though 
he does not receive the baptism of water, will none the less die, if he has the 
true faith, with the baptism of water. Still I should not consider the question 
doubtful, but I should rather say, as above, that the safety of the priest should 
be preferred. But we have to discuss the case of a child who is certain to die 
without baptism, if the priest leaves the ceremony. Or the question might be 
doubtful, where there was a probable doubt on the matter. 

In the first case, where the matter is certain, 1 should consider that the 
temporal death of the priest should be preferred, on the authority of the 
laws above cited : and I base my opinion on vii, q. i, $ hoc etiam, the words cum 
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vero specialiter, arguing from the converse case, and the note of the gloss there. 
For where the question is of a single bishop, and the church cannot be pre- 
served if he flees, he ought to expose himself to death for its sake, as in the 
passage cited. This applies with great force to the case of a priest and his 
own parishioner, and I am moved to this conclusion by the reasons above 
given. 

But where there is a reasonable doubt whether the child will die or will 
live until the danger is over, whereas the death of the priest, if he should 
not leave the ceremony, is certain, I should still think that the death of the 
priest is to be preferred, since, when matters are uncertain, there is no certain 
place for conjecture ; ff. De verbor. obligationibus, 1. continuas, $ 1llud. But 
where there is reasonable doubt on both sides, I should be of the same opinion 
as in the first case above, as regards the sacrament of baptism. 

But in the sacrament of the Body of Christ, if the gloss on De pœnis et 
remiss., ch. quod in te, which says that the viaticum is not a sacrament of 
necessity, were true, then the question would not be very doubtful. But 
that gloss is not true, and is contradicted by another gloss on De transaction., 
ch. veniens, the first gloss ; and the latter is true, as is noted on De sacrament. 
non iterand., in the rubric. The text of De pœn. et remissionibus, ch. ommis, 
seems to support this. Nevertheless, even assuming it to be true that it is 
a sacrament of necessity, I should still say that the temporal life of the priest 
should be preferred. I am moved by the consideration that, even if a man 
dies without receiving the Body of Christ, the omission not being his own 
fault, nor due to his contempt, he does not die eternally, as in baptism. For 
this reason the present case is not concluded by the reasons above given. I 
should say the same of the sacrament of penance, because a man who dies 
even without oral confession, where this is not his own fault, is saved by the 
virtue of repentance alone, as is noted in De Pœnit., dist. 1°), in the summary, 
and in $ is sa. I should say exactly the same of the sacrament of unction. 


Whether a monk may defend himself without the licence of his abbot ? 
[Ch. Ixxxvii.] 


Sixthly, I ask whether a monk may defend himself without the licence 
of his superior. It seems that he may not. For a monk does not meditate, 
and ought not to meditate, an act of volition, except by the leave of his 
superior, because without his leave he lacks the faculty of willing and not 
willing ; xii, q. i, nolo, and ch. non dicatis; Sext, De electione, quorundam, 
and ch. s? religiosus ; and Clem., De procuratoribus, religiosus. But this 
act of defence proceeds from mere free choice, because a man can choose 
not to defend himself ; therefore he may not do so without the leave of his 
superior. Moreover, a monk is dead to the world ; Xvi, q. i, Monachi, and 
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ch. placuit ; therefore acts which tend to the defence of life are not com- 
petent to him. Moreover, even acts which tend to good are forbidden to 
a monk without the leave of his superior, such as making vows, travelling 
abroad, and the like, by the laws just cited. An argument to the contrary 
is that the defence of one’s own person is an act arising from natural instinct, 
and not disapproved by law divine or other ; therefore it is lawful for a monk, 
since he is not dead to natural acts, but only to civil acts, as appears from 
the laws above cited. 

Solution : I think that if a monk can obtain the leave of his superior to 
defend himself without the delay being dangerous, he ought to ask it. This 
is proved by the laws cited in the first part of the discussion. But if he can- 
not obtain the leave of his superior, because the latter is not present, and 
there is danger in delay, then he may defend himself without the leave of 
his superior. My reason is, that this is an act allowed by natural law, which 
the superior could not without cause absolutely forbid, perhaps even the 
Pope could not, since nature has sanctioned it, and in these matters he is not 
regarded as being subject to his superior, any more than he would be if the 
superior were absolutely and without cause to forbid him food and drink. 
I rely on the gloss on xii, q. i, ch. non dicatis. For the gloss there asks 
whether a monk may give alms to a poor man who will die of hunger, unless 
he receives aid, without the leave of his superior, and it holds that he may. 
For he is bound, in a case of necessity like this, to provide, if he can, for the 
life of another by an act otherwise forbidden to him ; how much more, then, 
may he provide for his own life by an act dictated to him by nature! I see 
no reason why he should not ; and Raymond even, in the summary of De 
negot. sæcularibus, $ sed queæritur circa hoc, says that if the abbot should 
forbid him, he still ought to do it, because then he would be obeying, not 
man, but God; dist. viii, quo ture. 


Whether a slave may defend himself without the command of his master ? 
[Ch. Ixxxvüi brs.] 


The seventh question is, whether a slave may defend himself in this 
way without the command of his master. It seems that he may not. For 
the acts of slaves are deemed null; €. De rei vind., 1. servum ; ff. De iudic., 
1. vx certis ; ff. De acquir. hæreditate, L. si quis mihi bona, $ tussum. On 
the contrary, at the present day masters have no power of death over their 
slaves ; ff. De his qui sunt sui vel ali. iuris, L i. This is confirmed. For a 
master cannot absolutely forbid natural actions to his slave, if the prohibition 
would cause the death of the slave ; see the law last above cited. Solution: 
as in the last chapter in the case of a monk. 
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Whether persons outlawed, who may sometimes, according to the statutes 
of states, be killed with impunity, may defend themselves ? 


[Ch. Ixxxvii.] 


The eighth question is, whether persons whom any one may kill with 
impunity, such as outlaws, concerning whom municipal laws sometimes 
ordain that they may be attacked with impunity, may defend themselves. 
It seems that they may not. For if violence is lawfully.inflicted by a private 
person, it is not lawful to defend oneself; ff. Ad legem Aquiliäm, 6 iv. 
But here it is lawfully inflicted, because a law gives authority ; ff. De acquir. 
possessione, 1. iuste. This is confirmed thus: If violence is inflicted by a 
public person, it is not lawful to defend oneself; ff. De iniur., L. inIuriarum, 
$i; ff. De rei vindic., L. qui restituere. But here the private person is in a 
quasi-public position ; for a law makes him its servant by allowing him to 
punish ; and a law can do this—I mean, it can give jurisdiction to a private 
person ; ff. De iurisd. omn. iudic., L. ef quia ; and Ne prælati vices suas, ch. i, 
where the point is noted. Therefore, we may infer that it is not lawful for 
him to defend himself. 

To the contrary is the argument that this is a private person ; and even 
if he were a public person, it appears that violence is inflicted unlawfully when 
it is inflicted without the due course of law being observed ; C. De sent., 
L. prolatam ; and De probationibus, ch. quoniam contra. | 

Secondly, I think the words of the law must be considered; for some- 
times a law permits a thing in the sense that no law forbids it; xxxi, q. i, 
hac ratione.  Sometimes a law permits a thing contrary to human ordinances, 
as formerly to contract a marriage in the fifth degree ; xxxv, q. iii, quædam. 
In a third sense, a law permits a thing in the sense that it tolerates it ; it does 
not make an act otherwise unlawful lawful, but it does not punish an unlawful 
act which remains unlawful, as the text says in dist. iv, can. denique. For 
those who eat flesh at midnight of Sunday are not punished ; and the text 
says the act is permitted, meaning that it is not punished because of the numbers 
and the scandal. So in other cases adultery is permitted, in order to avoid 


homicide ; xxxili, q. iii, st quod verius ; and yet adultery is not made lawful 


by the law which permits it in this sense, but the act remains unlawful, and 
only the penalty is remitted. So in the case proposed ; if the law permits the 
act in the sense of tolerating it, and remitting the penalty, the act remaining 
unlawful, because of the odium attached to the outlaw, then I should think that 
the outlaw may defend himself; and the citations given above do not conclude 
this question. But if the law should permit the act in the sense of positively 
making it lawful instead of unlawful, then the answer would be different. 
These modes of permission are noted by the gloss on dist. iii, omnis autem lex. 
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Against whom may this particular war be declared ? 
” [Ch Ixxxix.] 


We must consider the fifth question, which is, against whom this par- 
ticular war is allowed. And as to this, many questions arise, 


Is it lawful against a superior ? 


And the first question is, whether a man may declare this war against 
his own superior. The gloss on ff. De iustit. et iure, L. wé vim, says not; itis 
based on ff. De rei vindic., 1. qui restituere ; and ff. De iniuriis, L. 2niuriarum, 
$ 1. The text of xi, q. ïïi, ch. qui resistit, supports this. I think that the 
gloss, as it stands, is not quite accurate, but that a distinction must be 
drawn. Eïither it is clear that the superior is acting unlawfully, or it is 
clear that he is acting lawfully, or there is a doubt. In the first case, I think 
resistance should be offered; C. De iure fisci, L prohibitum ; and C. De 
metatis, L. devotum. And this is especially so when what he does is something 
outside his office, not concerning himself. In the second case, resistance 
should not be offered ; ff. De rei vindic., 1. qui restituere ; and ff. De iniuriis, 
1. qui iniuriarum, $ ï. In the third case, it should only be offered if what 
has been done is something which cannot later be repaired. For such things, 
when once done, cannot be regarded as undone ; ff. De captivis, 1. 2n bello, 
$ fact. For in such cases the law which forbids an appeal before final judge- 
ment allows an appeal, as is noted in C. Quor. app. non recipiuntur, L. ante 
sententiæ tempus. 


Is nt lawful against a judge, even if he acts unjustly ? 
[Ch. xc.] 


Secondly, the gloss on the said law, wi vim, asks, What if a judge or 
magistrate acts unjustly ? Martinus answers that no resistance should be 
offered, relying on ff. De iniurtis, 1. #niuriarum ; but action should be brought 
against the magistrate, during his term of office if he is one of the lower magis- 
trates, or after it is over if he is one of the higher ; ff. De iudic., L. pars lite- 
rarum ; and ff. Quod met. causa, L. it. I do not think this gloss is true where 
the act is an irreparable one. Suppose that a judge attacks me with the 
intention of killing me, and that he is one of the higher magistrates, am I to 
wait until his term of office is over ? or, if he is one of the lower magistrates, 
must I wait until my complaint can be brought before the president ? Certainly 
not ; because such acts, as I said above, are irremediable ; ff. De captivis, L. in 
bello, $ fach. 
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Is it lawful for a son against a father ? 
[Ch. xci.] 


The third question is, whether it is lawful for a son against a father. 
It seems that it is not, because of the right of ‘“ patria potestas ” ; C. De pat. 
potest., throughout. This view is confirmed. For a son may not attack 
himself, therefore he may not attack his father, since they are regarded as 
one person ; C. De impub. et aliis substit., the last law; Instit., De inutil. 
stip., $ ei qui ; C. De agric. et censi., I. cum scimus ; Authent., De iureïurando 
a moriente præstando, $i. To the contrary is the argument that this mode 
of defence comes from natural law, as I proved above in the third principal 
part ; and it is not disapproved by any law, but rather approved by all, as 
I there showed. Therefore “ patria potestas,”” being an institution of civil 
law, does not destroy this right belonging to a son, since natural rules are 
not destroyed by civil. Instit., De iure nat. gent. et civili, $ naturalia; dist. 
v, us naturale. 

Solution : I say that if a father does something to the son to correct 
him, the act being one that is permitted by the right of “ patria potestas,” and 
does not exceed that right, the son may not defend himself, because herein 
the civil law which introduced ‘ patria potestas ”” limits natural law, which 
it can do, as I showed above. But if the father does something to the son 
which exceeds the rights allowed him by “ patria potestas,” then I should 
think that he may defend himself. And this applies to a son living in “ patria 
potestas ” ; for if a son has been emancipated, the question is simpler. The 
answer to the citations to the contrary appears from what has already been 
said. 


Is nt lawful for a monk against his abbot ? 
[Ch. xcü.] 


The fourth question is, whether it is lawful for a monk against his 
abbot. It seems that it is not, for a monk cannot exercise his will without 
the licence of his abbot ; xii, q. i, nolo, and ch. non dicatis ; De statu monach., 
cum ad monasterium. But this act is controlled by the will, since the monk 
can refrain from it; and the superior does not give his licence, but rather 
a tacit and implied prohibition, which has more weight than a verbal one : 
ff. De ædilit. edict., 1. si {amen, $ ei quod ; ff. De legi., L. de quibus, at the end ; 
De appellationibus, ad audientiam, and ch. ut nostrum, and ch. dilech. This is 
confirmed thus : For a monk is dead to the world ; xvi, q. i, monachi, and ch. 
placuit ; and Authent., C. De sacr. sanct. ecclesiis, ingressi. Therefore an 
act in defence of his earthly life is not competent to him. 

On the other hand, it appears that this act proceeds from natural law, 
and that no positive law disapproves of it, although it is limited thereby. 
Therefore it is not denied to a monk, who, though he is civilly dead, yet is 
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not so naturallÿy, as appears from the laws above cited. Solution : If the 
Superior attempts to do something to the monk which the common law allows 
him to do, by way of correction or the like, or in accordance with the rules 
of the order, then the monk may not resist; nor in this case should he even 
be heard on appeal ; De appell., cum speciali, and ch. de priore. But if the 
Superior attempts to do something to the monk which does not belong to his 
office, as regulated by law or by the rules of the order, then he may defend 
himself, especially where delay would be dangerous, as if the abbot should 
attack the monk to kill him on the spot; which is only natural when we 
remember that a monk may even lay an accusation against an abbot, if he 


does anything contrary to his duty ; De accusat., ch. ex parte, and same title, 
ch. cum olim. 


Ts it lawful for a slave against a master ? 
[Ch. xcii.] 


The fifth question is, whether it is lawful for a slave against a master. 
It appears that it is not, since a master has absolute power over a slave : 
#. De his qui sunt sui vel alieni iuris, L. i. This is confirmed thus: For 
a slave is bound to help his master in war ; otherwise he is punished ; ff. De 
S. C. Silaniano, L. si quis in gravi.  Therefore he may not attack him ; De nat. 
ex lib., the single chapter ; and De restit. spol., ch. conquærente ; ff. Si servit. 
vind., L. aléius ; ff. De condic. indebit., L. frater a fratre; dist. xxvi, una 
tantum ; dist. xxv, the last canon ; xvi, q. i, Silvester ; ff. De fideiuss., 1. #utor ; 
ff. De admin. tut., L. quotiens. 

To the contrary : At the present day the power of masters over slaves 
has been restricted ; ff. De his qui sunt sui vel alieni iuris, L i. For to-day 
they have no power to put them to death, nor to treat them with extreme 
severity. Therefore, &c. Solution: As I said of the monk, so here, if the 
master attempts to do something to the slave which the laws permit him to 
do, the slave may not defend himself. For in this an act which proceeds 
from natural law is limited by positive law, which limits the power of masters 
over slaves. But if he attempts to do something which is beyond what the 
law allows, then the answer is otherwise, because here, although slaves are 
not recognized as regards civil acts, yet as regards natural acts they are, and 
this is a natural act. 

This helps us to the solution of similar questions. Is it lawful for a 
vassal against his lord? a pupil against his master ? a soldier against his 
officer ? a wife against her husband? These questions admit of a uniform 
solution, which is, that if the act attempted is one which the law permits, 
defence is not lawful. If it goes beyond this, and is contrary to legal duty, 
then otherwise, as I showed fully above. This brief discussion shows us 
against whom defence is lawful, and the rule above given will solve an infinite 
number of questions. 


[29] 
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On behalf of what persons is it lawful to declare this particular war ? 
[Ch. xciv.] 


The sixth point which we have to consider is this: On whose behalf 
is it lawful? And first as to the persons on whose behalf it is lawful. And 
I take it as undoubted that it is lawful in defence of oneself. This is proved 
by the text of ff. De iustit. et iure, L. wé vim ; and ff. De vi et vi armata, L. i, 
_ Svim vi ; and Ad leg. Aquil., L. iv ; and the same title, L. scientiam, $ qui cum 
aliter ; and clearly in Clemen., De homicidio, 1. Othér cases are examined 


below. 


Ts it lawful for a father on behalf of his son ? 
[Ch. xcv.]| 


And first I ask whether it is lawful for a father on behalf of his son. 
Treating subjects which admit of no doubt without arguments, we must say 
that itis. For a father loves his son as himself ; ff. Quod met. causa, L 554 
quidem. For the son carries on his personality into the future ; ff. De verb. 
sig., L liberorum, at the end ; also because they are regarded as one person ; 
C. De impub. et aliis substit., the last law ; Authent., De iureiur. a moriente 
præstito, at the beginning ; Instit., De inutil. stip., $ ec quem. This point is 
clear. Equally so is the converse case of a son on behalf of his father. 


Is it lawful for a husband on behalf of his wife ? 
[Ch. xcvi.] 


The second question is, whether it is lawful for a husband on behalf 
of his wife. Clearly it is, for an injury-inflicted on a wife is inflicted on the 
husband, and he may bring an “ actio iniuriarum ” for it ; and even a be- 
trothed person may do so; ff. De iniuriis, 1. fem apud, $ [si sponsum 
sponsum]. And a husband may kill a wretch found committing adultery 
with his wife ; ff. De adulteriis, 1. marito, and 1. capite quinto ; C. the same 
ütle, L. Gracchus ; even one who gossips with her after being warned, according 
to the Authentics, and he does not contravene xvii, q. iv, st quis suadente. 
As to one who lays violent hands on a clerk for this cause, see De sent. 
excommunicationis, ch. s2 vero, $ nec ille. 


Is ot lawful on behalf of a brother, sister, and other relations ? 
[Ch. xcevii.] 
The third question is, whether it is lawful on behalf ofa brother, a 
sister, and other relations, and persons who are not related. And the gloss 


on ff. De iustit. et iure, 1. wé vim, says that the affection should be considered. 
It quotes ff. Quod met. causa, 1. isti quidem ; and ff. Mandati, L. cum servus. 
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Others prefer to say that it is lawful on behalf of all relations. Their argu- 
ment is, that if a man does an injury to one relation, he is régarded as doing 
it to all, although the others cannot bring the ‘“ actio iniuriarum ” ; ff. De 
iniuriis, 1. lex Cornelia, at the beginning. They confirm this view by the 
argument that it is lawful to repel force by force in defence of property ; 
C. Vnde vi, L. i; and ff. De vi et vi armata, L. iii, $ ewm igitur. And one who 
wishes to repel force by force in defence of his property may summon his 
friends and relations. Therefore he may help his friends and relations. And 
so they conclude that it is lawful on behalf of a relation, without any qualifica- 
tion. This opinion seems to be confirmed. For man owes a duty to man; 
ff. De servis exportandis, 1. cum servus. Therefore, in accordance with that 
duty, he may help him. This is confirmed by C. De appell., 1. addictos ; 
better by ff. De appell., 1. non tantum ; where, too, a stranger appeals on behalf 
of a person condemned in a criminal trial, even against that person’s wish. 
This is supported by C. De liberali causa, L. ii. Jacobus Buttrigarius, on the 
law ut vim, draws the following distinction: Eïither I desire to defend the 1in- 
jured person of my own motion, and without request from him, and I can do 
this by way of legal process, but not by an act ; and in this sense are under- 
stood the laws just quoted, addictos, non tantum, and C. De lib. causa, L iii; or 
I desire to do this, not of my own motion, but at the request of the injured: 
person, and then I may do so even by an act; ff. De vi et vi armata, L ii, $ euwm 
igitur. Others draw a distinction. Either the assistants belonged to the 
company of the injured person, and then they might repel an injury inflicted 
on his person; the proof of this is in ff. De iniuriis, L. sem apud, $ si quis 
virgines ; otherwise they may not, as the gloss on Vnde vi, L. i, lays down 
without qualification, where Cinus quotes this opinion in the antepenultimate 
question. Others, like Jacobus of Ravenna, say without qualification that 
it is lawful ; and they give this reason : Another may help me in my affairs ; 
ff. De negot. gestis, L. i Much more may he help my person, since the person 
is to be preferred to things; C. De sacrosanctis ecclesiis, 1. sancimus. He 
quotes in support C. De adulterio, 1. Gracchus ; and if you say that in that case 
it was a son, he meets the difficulty by ff. Ad leg. Aquiliam, L. iber homo. 
No difficulty is raised by ff. De vi et vi armata, L. cum fundum. For there 
the person wished to act after an interval of time, which even the injured 
person himself would not have been allowed to do. No dificulty is raised, 

according to him, by ff. De iustit. et iure, 1. wé vim, where it says, “for the 
protection of one’s own body.” He meets this by ff. De servis exportandis, 

1. si servus. This opinion seems to be followed by Cinus in CVNnde-vr 11, 

in the antepenultimate question. . 

In this conflict of authority, I should think we ought to consider, inas- 
much as I have framed the question to refer indifferently to relations and 
to strangers, whether a relation or a stranger may repel violence done to 
another with force, as he might violence to himself, while avoiding the 
penalty of irregularity whether it be a clerk or a layman w ho kills or wounds 
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another in this case. A question may also be asked, in both cases, whether 
they may do so without incurring some other penalty of statute or canon. If 
we take the first question, I say that according to Clement., De homicidio, 
si furiosus, a man only avoids the penalty of irregularity if he does the 
act in defence of himself, not in defence of another, even a father or son. 
The text shows this by the words, ‘we hold the same of one who, not being 
able to avoid death otherwise, kills or wounds his own assailant.” It speaks, 
then, of his own assailant, not of the assailant of another. This is also noted 
by the gloss there on the word ‘“ suum ”. In this case, then, I.think the 
answer plain, as it is in the text. But if we ask whether he may act in this 
way, and avoid other penalties, statutory or canonical, we must first make 
a distinction. Either we speak of the penalty of excommunication, if a man 
strikes a clerk in this way, in the act of forcibly repelling violence done to 
another ; and then I agree with Innocent that, if he is defending father, 
mother, wife, son, or daughter, he escapes the sentence of excommunication. 
He quotes ff. Quod met. causa, 1. sé quidem ; and ff. Des. C. Silaniano, L. i, 
$szvir. And the reason of the difference between this case and the’ one 
preceding is, that irregularity may be contracted even without wrongful 
intention, as may be seen where a judge gives a lawful order for a man to be 
put to death ; dist. li, qui in aliguo. But excommunication under that canon 
requires an instigation of the devil; xvii, q. iv, ch. si quis suadente. But ïf 
the person is assisting a stranger, he does not escape the penalty of that canon, 
though he may have acted at the request of the injured person a thousand 
times over. Or we may speak of another penalty, personal or pecuniary; and 
then I draw a distinction, according as those who desire to repel force from one 
who has suffered violence are related to him or are strangers. If they are 
related, I follow the gloss on ff. De iustit. et iure, L. wé vim; limiting it by 
ff. De iudic., L in privahis ; and ff. De iniuriis, L. Jex Cornelia, at the beginning. 
If they are strangers, then they may either be members of the company of the 
person who suffered the violence, and then it is lawful ; ff. De injuriis, L. 24m 
apud Labeonem, $ si quis virgines ; or they may be not members of his company, 
or they may desire to repel the violence after an interval, and then they 
cannot do it ; ff. De vi et vi arm., 1. cum fundum ; because not even the injured 
man himself could do so. What I have said applies to defence by act. But 
they might make a legal defence even after an interval, where the laws allow 
this ; ff. De appell., L. non tantum; De liber. causa, L. ïi; and C. De appella- 
tionibus, 1. addictos. And for this reason I do not think that the opinion of 
Jacobus Buttrigarius is true, when he says without qualification that they 
may make a legal defence. For this is not true without qualification. For 
there are cases in which a third party may not bring an action or an 
accusation on behalf of one who has suffered injury. I take an ordinary 
example in private delicts. So, then, it is true only where the law allows it. 
If, however, the defenders desire to repel the violence at once, then I should 
draw the same distinction as Jacobus. Eïther they are summoned by the 
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person who has suffered the violence ; and then it is lawful. For one who 
suffers violence may summon his friends to defend his property ; ff. De vi et 
vi armata, L. ii, $ ewm igitur ; therefore he may do so to defend his person, 
which is far more important ; C. De sacrosanct. ecclesiis, L sancimus. Or 
else they are not summoned, and then it is lawful. The text is in Sext, De 
sent. excom., ch. dilecto. This is supported by xxiii, q. ii, non inferenda, and 
ch. fortitudo ; De sent. excom., quantæ. Also by the notes on C. De commerc. 
et mercatoribus, L. ii. And so I think that in this matter the opinion of Jacobus 
of Ravenna is true. The text is in ch. diecto, already cited. For the text 
there says, “ since any one is allowed to give his help to his neighbour or 
relation, to repel an injury from him.” 


Whether a man is bound to defend another against being killed ? 
[Ch. xcvüii.] 


The fourth question is, whether one who sees that another is about to 
be killed unless he helps him, is bound to help him. It seems that he is by 
ff, De agnoscendis liberis, L. necare. This is confirmed by the duty which one 
man owes to another ; ff. De servis exportandis, 1. servus. It is confirmed 
again thus: An error which is not opposed seems to be approved; dist. 
Ixxxi11, error, and can. consentire, and can. quid enim. For one may receive a 
reward for relieving another from duress ; ff. Quod met. causa, 1. metum, $ sed 
licet. This is confirmed thus : In some cases there is a special provision that 
a man is bound so to help another ; ff. De $. C. Silaniano, L. i, $ hoc autem ; 
and C. the same title, the last law. Therefore the common law is the converse ; 
ff. Ad municipalem, I. i; and ff. De legibus, L. 2us singulare. A gloss holds 
that a man is bound to help by word, but not by act; ff. De reg. iuris, rule 
culpa. Nor is the duty which one man owes to another an objection, because 
he only owes it if he can act without danger to himself; ff. De oper. lib. L. habet ; 
and ff. De verbor. significatione, 1. Nepos Proculo. 


The fifth question relates to those who are bound to defend others from violence. 
[Ch. xcix.] 


And as to this many questions arise. 


Whether a vassal is bound to help his lord ? 


= 


And the first question relates to a vassal. And there is no doubt that he 
is bound to help his lord ; otherwise he loses his fief ; see the Usus Feudorum, 
Quæ fuit prima causa beneficii amittendi, ch. prima autem causa, $ item qui 
dominum, and the following section. 
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Whether a slave is bound to helb his master ? 
[Ch. c.] É | 
The second question relates to a slave; and it is clear that he is bound 


to help his master, from the text of ff. De S. C. Silaniano, L. i, $ hoc autem ; 
and C. the same title, the last law. à 


Whether a soldier is bound to defend an officer in a war ? * 
[Ch. ci] 


The third question relates to an officer in a war ; and it is clear that 
a soldier is bound to help him, if he can ; otherwise he is punished with death ; 
see the text of ff. De re milit., L. omne delictum ; and ff. the same title, L. ii, 
the last section. 


Whether a vassal, seeing his lord attacked on one side, and his 
father on the other, &c. ? 


[Ch. ci] 


The fourth question is this : A vassal sees his lord attacked on one side, 
and his father on the other, and each is equally in mortal danger unless 
he is helped, and the vassal can help only one of them; whom should he 
help, his father or his lord? The gloss on xxii, q. v, de forma, says that a 
vassal is bound to help his lord against his own son. The argument is that 
a son is bound to his father by the law of nature, but a vassal is bound to 
his lord by the bond of his oath; Vsus Feudorum, Quæ fuit prima causa 
benefic. amittendi, the single chapter ; and according to this the question 
would be decided, because he would be bound to help the lord, to whom he 
is more closely bound. On this question I should say the opposite. And 
I am moved by the consideration that a son is bound by a natural bond to 
the father, of whom he was begotten. He is also bound by a civil bond, 
because he is under his “ patria potestas ” ; but he is bound to his lord by 
a civil bond only, as appears from xxii, q. v, ch. de forma, already quoted. 
But two bonds are stronger than one ; Authent., De consanguin. et uterin. 
fratribus, at the beginning. This is confirmed by reason of the priority 
of the obligation, for the paternal bond is prior to that of the lord. There- 
fore he is bound first to help his father ; ff. Qui potior. in pign. habeantur, 
L. potior, and I. qui balneum. This is confirmed thus: The oath to the 
lord is understood to save any precedent obligation; for a right acquired 
by one person is not destroyed by a second obligation; see the passages 
quoted, 1. qui balneum, and 1. potior. It is also confirmed by De iureiurando, 
ch. pehtio ; for in swearing to help his lord, he is not taken to have sworn not 
to help himself before his lord, because that is his first duty ; C. De servi- 
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tutibus, 1. preses. But by fiction of law the father is the same person as the 
son ; C. De impub. et aliis substitutionibus, the last law, with others to the 
same effect. Therefore, &c. | 


Whether a clerk, seing his bishop attacked on one side, and his father on 

the other, each being equally, &c. ? 
[Ch. ci] 

The fifth question is this: Suppose a clerk sees his bishop attacked on 
one side, and his father on the other, and each is equally in mortal danger 
unless he is helped, and the clerk can help only one of them ; whom should 
he help, the bishop or the carnal father ?  Hostiensis, on De excess. prælat., 
ch. gravem, argues from the word “ fratri,” which is there used, that clerks 
are more closely bound to their spiritual, than to their carnal fathers. He 
supports this by De translatione, ch. ïi. If that opinion were true, the 
question would be solved. But on this question my own view is the same as 
on the last. I cite De postulatione, the last chapter®. For the text there 
says, if a clerk brings an action against the Church, and not on behalf of his 
own kindred, he loses his benefice ; therefore it is clear that he might do so 
on behalf of his own kindred. I cite De iureiur., ch. petitio, arguing as I did 
on the last question ; and I am moved by the reasons given in the last question ; 
and the gloss on xxx, q. ii, ch. pittacium, on the words “ multo magis,” holds 
that in rendering temporal services we are more bound to a carnal father than 
to a spiritual. But in rendering reverence, the contrary is the case. The 
same point is noted by the gloss on dist. xxx, can. i. This is supported by 
the notes on dist. Ixxxvi, non satis ; and dist. xlii, can. quiescamus. 


For what things is it lawful to declare war ? 
[Ch. civ.] 


As we have considered above in this part of our subject whether, and 
for what persons, it is lawful to declare this war, our next question now is, 
whether it is also lawful to declare this war for the defence of things? And 
many questions arise about this. 


Whether nt is lawful for things lawfully possessed ? 


And first as to things lawfully possessed ; and as to these there is no 
doubt. The text is in C. Vnde vi, Li. It is supported by L. iii, $ si quis autem, 
the words eum igitur. Besides these, there is a section in ff. De vi et vi armata ; 
and De restit. spoliatorum, ch. om. 
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Whether it is lawful for things unlawfully possessed ? 
[Ch. cv.] 


The second question is, whether it is lawful for things unlawfully pos- 
sessed. The gloss on C. Vnde vi, L. i, treats of this question. And it seems 
that it is not, arguing from the converse sense of that text, which is a valid 
argument ; ff. De offic. eius cui mand. est iurisd., 1. ï, $ hwius rei ; De regulari- 
bus, ch. cum virum ; and dist: xxxii, can. hospihiolum. Arguments to the 
contrary are afforded by ff. De vi et vi arm, L. i, $ qui vi a me ; and.the same 
title, L. cum fundum ; and ff. Quod met. causa, L. si cum exceptione, $ Pedius. 
Solution : For this apparent conflict of the laws, the gloss on the said 1. ï gives 
several solutions. The first is, that the word ‘ maxime ”” is to be understood 
there ; and this gets rid of the contradiction, because it makes it lawful even 
for a wrongful possession. The second is, that the beginning of the law is to 
be taken with the ending, so that it reads, “ recte licet.” But the objection to 
this is that the law says in the middle, ‘‘ sine vitio.”” Therefore it implies that 
the result would be different when the possession is ‘“ cum vitio.” The third 
is, that it is always lawful for a lawful possessor, but not always for a wrongful 
possessor. For if the owner should come at once, a wrongful possessor may 
not resist him ; ff. De vi et vi armata, L. ïïi, $ ewm igitur. The fourth is, that 
the correct interpretation is, “ neither by force, nor secretly, nor by licence ” ; 
but this gloss is not approved. Jacobus of Ravenna, however, follows it so 
far as concerns one who wishes to defend his possession, so that if force is used 
by the person from whom the other is wrongfully detaining the possession, the 
other may defend it at the time, but not after an interval. But if he is wrong- 
fully detaining it from another, then he may defend it at any time. And 
this is what the law means by saying that wrongful possession is good against 
strangers ; ff. Vti possid., L. ii; ff. De acquir. poss., the last law; ff. Si 
servit. vind., 1. locz corpus, $ competit. Here Jacobus seems to think that 
I may eject a clandestine possessor, if his clandestine possession is against 
me, because clandestine possession is wrongful; ff. De acquir. poss., 1. 
cum quis. For this opinion he cites ff. Quod cum eo, 1. si servus. This 
opinion seems to be shared by the gloss on ff. Vti poss., L. i, $ 2nterdictum, in 
the middle of the big gloss on that passage, “nec tamen volo,” etc. Cinus 
there holds the contrary, on the ground that no law can be found which provides 
that I may eject a clandestine possessor. Moreover, the law says I may repel 
force with force ; but one who enters clandestinely does not use force, since 
secrecy and force differ ; ff. De acquir. possessione, 1. clam possidere, $ qui ad 
nundinas. The opinion of Jacobus might be true of a possessor by licence, 
after he has refused to restore possession. For then he appears to be robbing 
the owner, as is noted in C. De acquir. possessione, 1. vifia. 

In this variety of opinions, I should think the second solution of the 
gloss would be true ; and this is also the one followed by Petrus de Bellapertica, 
on the said I. ï, who, however, amplifies it as follows : “I, who wish to repel 
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force, possess either lawfully, or unlawfully. If lawfully, either I wish to repel 
_ it at the time and within the limits of justifiable defence, and this I can do: see 
the said L i ; and ff. De vi et de vi arm., 1. i, $ vim vi ; or after an interval, and 
then I cannot doit ; ff. De viet vi es L in, $ si quis autem, the words eum 
igitur. In the second case, that is to say when I possess unlawfully, either I 
possess unlawfully as against you, whose force I wish to repel, or as against 
another. If against you, then my possession is either forcible, or secret, or by 
licence. If forcible, then either you come to recover it at once, in which case 
I may not resist you, as appears from C. Vnde vi, L. i, if we argue from the con- 
verse sense.” And thisisits true and correct meaning, if it is rightly considered, 
together with the passages cited to the contrary. But if you come after an 
interval, then I may resist you, because you may not recover it on your own 
authority after an interval, and you would even incur a penalty by doing so; 
C. Vnde vi, L. si quis in tantam ; and understand the phrase ‘‘after an interval ”’ 
in the sense given by the gloss on ff. De vi et vi arm, L. ii $ ewm igitur. But 
if my possession is not forcible, but by licence, then after I have refused to give 
it up you may at the time repel force with force, and I may not resist. For by 
my refusal [ am deemed to rob you; C. De acquir. poss., L. vifia ; and from 
that it follows that you may repel force with force ; but before my refusal, you 
may not, although I may revoke the licence : ff. De precario, 1. cum precarium. 
But if my possession is clandestine as against you, then whatever the gloss on 
ff. Vti poss., Li, $ interdictum, and Jacobus of Ravenna on C. Vnde vi, L. i say, 
I agree with Cinus that you may not eject me, but you may enter, and if I do 
not admit you, my possession thereupon becomes forcible ; ff. De acquir. poss., 
L. clam, $ qui ad nundinas ; and then you may eject me. But if my possession 
is not wrongful as against you, but as against a third person, then if you try 
to use violence against me at any time, I may repel your force with force ; ff. 
Ex quibus ca. in poss. eatur, L Fulcinius, $ quid si adversus. 1 have put 
forward these views with all respect to the opinion of the many distinguished 
persons who dispute on this doubtful point, submitting the opinions of all alike 
to corrections which seek after truth. 


Whether one who has a right to defend property, and defends it within the 
limits of justufiable defence, escapes the penalty of irregularity, 
if he hills or wounds another ? 
[Ch. cvi] 

The third question is whether, if a man, in repelling force with force in 
defence of his own property, happens to kill or wound the assailant, he escapes 
the penalty of irregularity. And I suppose him to act within the limits of 
justifiable defence ; otherwise the question would not arise. And it seems that 
he does escape it. For one who is defending his person escapes that penalty ; 
Clem., De homicidio, si furiosus. Therefore the conclusion applies to the defence 
of property. For the laws which allow force to be repelled with force do not 
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distinguish between person and property, but allow it in either case ; C. Vnde 
vi, Li: and ff. De viet vi arm, L i, $ vim wi; and if. Ad legem Aquiliam, 1. 
scientiam, $ qui cum aliter. Opposed to this is the passage in Clemen., De 
homicidio, si furiosus, quoted above. For the text there speaks strictly of the 
killing or wounding of one who is himself a killer. And think this view 1s 
true, for the following reason: For a man commits irregularity by killing or 
wounding, even without a guilty intention, as appears in the case of a judge : 
dist. li, qui in aliquo ; even by killing accidentally, as is noted in dist. 1, de his ; 
and De homicid., ch. sicut dignum ; and Ne cler. vel monach., ch. senéentiam ; 
and De raptoribus, ch. in archiepiscopatu. Any one, therefore, who kills in 
any manner whatsoever, becomes “ irregular,” except in the cases excepted 
by law. So when the case of defence is excepted, the exception must be under- 
stood strictly and in a limited sense ; for the law makes an exception only when 
the law is anomalous, and so the exception is to be strictly understood ; Sext, 
De reg. iur., rule queæ a ture. 


Whether a man incurs excommumication by laying hands on a clerk, in 
defence of ms own property ? 
[Ch. cvii.] 


The fourth question is, whether a man incurs excommunication by laying 
hands on a clerk in repelling force with force, in defence of his own property. 
It appears that he does, by xvii, q. iv, ch. si quis suadente ; and De sent. ex- 
communicationis, ch. #wper, with the notes to that passage. This is confirmed. 
For he incurs the penalty of irregularity, as in the last question. Therefore 
he should incur this too, since both are spiritual penalties, and one incurs 
excommunication more easily than irregularity, as is obvious. Solution : 
Innocent, in De restit. spoliatorum, ch. olim, holds that one who repels force 
with force does not incur excommunication, provided that he cannot repel it 
otherwise than by laying hands on the assailant, and that he acts within the 
limits of justifiable defence. I think this opinion true ; and my reason is, that 
to incur excommunication by the violent laying of hands on a clerk, there must 
be present the persuasion of the devil, as is proved by the text of xvii, q. iv, 
ch. ss quis suadente diabolo. And if you rightly examine the laws which inflict 
the penalty of excommunication on one who lays hands on another, you will 
not find that the laying of hands on a clerk in this case is one of the cases for 
which the laws declare this penalty. For the laws punish violence ; xvii, q. iv, 
ch. si quis suadente, already quoted ; and De sent. excom., throughout. This 
is not violence, but repelling violence. They punish recklessness ; De sent. 
excommunicationis, ch. contingit. This is not such; indeed, by permission 
of a separate law, they punish it as if it were violence; the same title, ch. 
nuper. This is an honourable and permitted act. They punish murder, as when 
instructions are given for a man to be smitten ; ch. wmiversitatis ; and Sext, 
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the same title, ch. cwm quis. They punish intention, as when one ratifies what 
was done in one’s name ; ch. cum quis, above. They punish negligence ; the 
same title, ch. quante. Here none of these conditions is present. 

The citations to the contrary are easily answered. The answer to the 
canon si quis suadente has been given above. As to what is said about irregu- 
larity, the reason of the difference is clear. For no one incurs excommunica- 
tion without wrongful intention; but one may incur irregularity, as to 
which see the penultimate gloss on Clem., si furiosus, often quoted above. 


Whether one may summon ones friends to help in the defence of 
one’s property ? 
[Ch. cvii.] 

The fifth question is, whether one may summon friends to repel violence 
done to one’s property, and whether they may give help. The gloss on ff. De 
vi et de vi armata, L iii, $ ewm 1gitur, notes that this is allowed, even when the 
violence is done to property. I think this is true ; and my reason is, that one 
may oppose an error, as the laws say, wherever it is possible to oppose it. 
Otherwise, one who does not oppose seems to consent to it > dist.:IxxxI, éyror, 
and * ch. qui consentit, with the following chapter. Therefore friends may help 
their neighbour in this, as I said above, because to do so proceeds from the 
root of charity ; De Pœnit., dist. ii, ch. proximos. And if this is allowed, the 
question is at once solved which might ask whether a man incurs excommunica- 
tion by laying hands on a clerk, while defending the goods of a neighbour 
against violence. Because he does not incur it, since this is not one of the things 
which are punished by the canon, but rather permitted. 


Whether, in defending property, one may repel force with force against all 
those against whom one may use force in defending persons è 


[Ch. cix.] 


The sixth question is whether, in defending property, one may repel 
force with force against all those against whom one may use force in defending 
persons. Solution : One may do so, among persons capable of holding property ; 
I exclude slaves, monks, and the like. But I admit that the limits of defence 
ought to vary with the various quality of persons. For one should act differently 
and more gently against a father than against an absolute stranger ; and so 
with each relationship which comes up for consideration, all the circumstances 
are to be regarded, since these are not defined by law ; ff. De iure deliber., 
1. i, at the end ; and De offic. iud. delegati, ch. de causis. 


* Supply xi, 4. li. 
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Whether one may repel force with force in defence of things 
deposited or lent ? 


ICRA 


The seventh question is, whether one may repel force with force in defence 
of things deposited and lent. And it seems that one may not, by C. Vnde vi, 
1. i, which speaks of things possessed, and rightly. But these things are not 
“ possessed ” by a borrower or depositee ; therefore he may not repel force 
with force in such cases. Solution : In these and the like cases we elaim that 
a man may repel force with force ; for the interdict ‘ vi bonorum raptorum ” 
is allowed to a depositee or a borrower if such things are forcibly seized ; ff. Vi 
bonorum raptorum, l. prætor ait que est lex, $ in hac actione. Much more, then, 
is a right of defence allowed them ; ff. De reg. iuris, rule snvitus, $ cui damus ; 
and ff. De fonte, the single law ; Sext, De reg. iur., rule qui ad agendum ; also 
because they are under à liability. . Therefore, &c. C. Vnde vi, L i, is not . 
opposed to this, because although it uses the phrase “in possessione,”” yet it 
does not exclude other forms of ‘ detention,”” for which the laws allow actions 
to the detainers, as above. Or we may say that the word “ possidere ”” is to be 
taken in a wide sense, to include lawful detention ; ff. De rei vindic., L. officium ; 
and the note on De causa possessionis et proprietatis, ch. pastoralis. 


How may this particular war be declared ? 
[Ch. cxi.] 


We must consider the seventh principal question, which is, how force may 
be repelled with force. 


How may force be repelled with force within the limits of 
justifiable defence ? 


And the text answers this by saying that it is allowed within the limits of 
justifiable defence. 


What are the “ limits of justifiable defence,” and what is 
required therein ? 


But the meaning of these words is ambiguous ; what are the conditions 
required for these limits ? Doctors agree that they are those which equal the 
violence inflicted, in quality of arms, and in length of time. Also there must 
be equivalence in the violent act itself, lest, by exceeding, it be regarded 
as revenge ; but this is a doubtful point. 
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Whether a poor and feeble man may defend himself with a sword against 
a Strong and vigorous man who strikes him only with the fist ? 
| [Ch. exii.] 

And in the first place suppose a strong and vigorous man strikes me with 
his fist, and I am a poor fellow who cannot stand up to him with the fist. May 
I defend myself with a sword? It seems that I may, because equality is 
always to be regarded ; C. De fruc. et lit. expen., the last law; ff. De arbitr., 1. si 
cum dies; Sext, De reg. iuris, rule 2n iudiciis. On the other hand, if a man 
tries to rob me by violence, and I, being no match for him in strength of body, 
strike him with a sword, that would be compensation on a person for injury to 
property, which ought not to be ; C. De sacrosanct. ecclesiis, the last law. 

Jacobus de Arena draws a distinction. One wishes to repel either violence 
to the person, or violence to property. In the first case I may use arms and 
any means whatsoever, if matters cannot otherwise be set right ; C. De appell., 
1. si quis. For if I may kill a thief when I do not recognize him, or when I 
cannot get a judge to help me as to the stolen goods ; ff. Ad legem Corneliam 
de sica., L. furem ; much more may I kill a man when that is the only way of 
saving my person. [In the second case, of violence to property, either the violence 
done may be redressed by resorting to law, in which case I may not defend my 
property in any way I like, but only with certain arms, and not with acts, 
because I ought not to strike a person in défence of a thing, even when the thing 
cannot be saved in any other way, provided the wrong is capable of being 
redressed by law. But if it is not, then I may defend my property in any way 
whatsoever, even by killing the assailant ; ff. Ad legem Corneliam de sicariis, 
1. furem. And in this sense is understood C. Vnde vi, Li; and ff. De vi et vi 
arm., L. it. $ ewm igitur. Understand, therefore, the phrase “the limits of 
justifiable defence ”” in this sense. 


Assuming that a man may defend himself ‘* incontinenti,” in what sense 
is the phrase “ incontinenti ” to be understood ? 


[Ch. cxiii.] 
The second question relates to the passage of time, because the texts say 
that it must be done ‘incontinenti.” What does this phrase mean ? Some 


say that an act is done ‘ incontinenti ” if it is done while the offence is being 
actually committed, but if the injury has already been inflicted, then we ought 
to resort to a judge. Others say it is done ‘ incontinenti ”’ even if it is done 
afterwards, before one turns to other business ; ff. Ad leg. Tul. de adultertis, 
1. quod ait, at the end. Jacobus and Petrus draw a distinction. Eïther we speak 
of violence to the person, and then we are said to repel it “ incontinenti ” if 
we do so during the actual commission of the act. In this sense is understood 
ff. Ad leg. Aquil., L scientiam, $ qui cum aliter ; De iustit. et iure, L. wé vim. Or 
we speak of violence to things, and then we are said to repel it ‘“ incontinenti ” 
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even after the commission of the act, provided we do so before turning to other 
business : ff. De vi et vi armata, L. qui possessionem ; and the same title, lit, 
$ eum igitur. The reason of the distinction is, that injury to the person cannot 
afterwards be repaired, but a thing taken away can be recovered ; and so if 
one has not turned to other business, even if one seeks one’s friends and returns 
to recover the thing, one is said to act “ incontinenti,”” as is noted by the gloss 
on ff. De vi et vi armata, L. ii, $ eum igitur, already quoted. Understand the 
limitation in the passage of time in this sense. 


4 


Of equivalence in the act of violence itself. How should the act be done ? 
[Ch. exiv.] 


The third question relates to limitation in the matter of equivalence in the 
violent act ; that is to say, it must be defensive, not vindictive. And although 


the subject is treated in various ways, it should be considered throughout in 


relation to the conditions of the persons. 


Am I deemed to have acted vindictively, and not defensively, if IT have expelled 
my despoiler from my possession, when, before I expelled him, he offered 
to give security for the restoration of possession ? 


[Ch. exv.] 


The fourth question is this: A man has expelled me from possession, 
and after the expulsion he is prepared to give security for its restoration, 
if it should appear that he has not acted lawfully ; but none the less I expel 
him ; am I deemed to have acted vindictively ? The gloss on C. Vnde vi, 
L. i, holds that TI am; but the gloss is generally disapproved. For one ought 
not to trust oneself to that weak security ; ff. Ad Treb., L. quia poterat, and 
l. nam quod, and similar passages. 


Whether I ought to await one who 1s prepared to strike me, or to 
anticipate him ? 


[Ch. exvi.] 
The fifth question is whether, if I see a man prepared to strike me, I ought 


to wait for him to strike me, or to anticipate him. The gloss on L. i, quoted 
above, argues for and against, and determines that I ought not to wait for him. 


Petrus says that in interpreting the gloss we must distinguish between persons. 


For some are bold and ready to strike, and such persons are not to be waited 
for ; others are timid, and these are not at once to be anticipated ; and in this 
way he limits a clear gloss; C. Si quis Imperatori maledixerit, L. i. 
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Whether a soldier attacked by his neighbour is deemed to repel force with force if he 
waits for him, and strikes him, although he might run away ? 


[Ch. exvii.] 


The sixth question is this: A good soldier is attacked by his neighbour, 
and might avoid him by running away ; but thinking shame of that, he waits 
for him, resists him, and strikes him : is he deemed to repel force with force ? 
It appears that he is not, by ff. Ad leg. Aquiliam, L. scientiam, $ qui cum aliter. 
Modern jurists hold the contrary, on the authority of ff. Ex quibus caus. 
maiores, 1. in eadem. The section qui cum aliter is not inconsistent, because 
the man could not avoid him without injury to his own repute and honour, 
which are things that cannot be repaired by a judge ; ff. Si quis omissa causa 
testamenti, 1. Zulianus. 


If a wounded man, after the wounds have been inflicted, pursues his assailant, and 
strihes him, should he be punished as “ malicious,” or as “ culpable ” ? 


[Ch. cxvii.] 


The seventh question is this : À wounded man, after the wounds have 
been inflicted, pursues his assailant, and strikes him, which is not lawful ; 
ff. Ad leg. Aquiliam, I. si ex plagis, $ 1, and I. qua actione, $ si in colluctatione ; 
is he to be punished as “ malicious,” or as “ culpable  ? Some say as “ cul- 
pable,” because an unpremeditated heat does not involve “ calumnia ” ; ff. 
AdS. C. Turpil., L i, $ queært ; ff. Ad leg. Corn. de sica., L. iv, $ cum quidam ; 
ff. De pœnis, I. respiciendum, $ delinquunt. Others say as “ malicious,” since 
he ought not to have revenged himself. Jacobus de Arena says that the first 
view is more humane ; ff. De pœnis, L. 2nferpretatione ; ff. De reg. iur., L. in 
totum ; and the second is stricter ; C. De iniur., IL. si non convici. I think the 
first is truer, even as a matter of law, on the authority of the laws first cited. 


Whether violence to he person may be repelled by friends ? 
[Ch. cxix.] 


The eighth question is, whether violence to the person may be repelled 
by friends, like violence to things, as the gloss on $ euwm igitur notes. The 
gloss on C. Vnde vi, Li, says not, on the authority of ff. De vi et de vi armata, 
1. cum fundum. Others draw a distinction. Either the friends were attendant 
on the person who suffered the violence, or they were not. In the first case 
it is lawful; ff. De iniuriis,.1. 2/em apud Labeonem, $ si quis virgines. In the 
second case it is not lawful. Jacobus de Arena holds that it is lawful in any 
case. For if others may help us in our affairs, as appears from ff. De neg. 
gest., L. i, much more may they help our person, which is preferred before 


306 THE LAW OF WAR 


things ; C. De sacrosanct. ecclesiis, 1. sancimus. The text of C. Ad legem 
Tuliam de adulteriis, 1. Gracchus, seems to support this. The law cum fundum 
is not inconsistent, because there the mandate was given after an interval, 
which would not be lawful even for the principal. The text of 1. wé on is opposed 
to this view, when it says ‘ for the protection of one’s own person,” and Clernx., 

De homicidio, si furiosus. 


Whether a slave is excused, who kills his master's wife on the, order 
of his master ? 


[Ch. cxx.] 


The ninth question is this : Suppose a man orders a slave to kill his wife, 
whom he suspects of adultery, and threatens that otherwise he will kill the 
slave, and the slave kills her ; is he excused ? It seems that he is not. For 
one ought to bear all evils rather than consent to evil; ff. Quod met. causa, 
1. isti quidem, at the end. This seems to be supported by ff. Ad leg. Aquiliam, 
1. scientiam, $ qui cum aliter. To the contrary is ff. De iustit. et iure, I. wé vem ; 
for he did the act in defence of his own person. Therefore, &c. Jacobus of 
Ravenna draws a distinction. Either the woman would have perished in any 
case, or she would not ; ff. Ad leg. Aquil., L si quis fumo ; and ff. Quod vi aut 
clam, L. s1 alèus, $ est et alia. Petrus holds that the slave is excused in any case, 
because he did it in defence of his own person ; 1. wi vim ; also because charity 
begins with oneself ; C. De servitut. et aqua, L. preses ; also because it is 
lawful to redeem one’s own life ; C. De transactionibus, L' #ansigere. 1 should 
think a distinction ought to be made. If the danger of his own death would 
inevitably befall the slave unless he killed the wife of his master, then I should 
think the opinion of Petrus true. If there should be some hope of his safety, 
even if he resisted his master, then I should be of the contrary opinion, on the 
authority of the laws above cited. 


What is the end of particular war ? 
[Ch. cxxi.] 


As regards the last principal question, which is, What is the end of this 
war ? the solution of this question is clear from what has been said above. 
For the preservation of oneself and of one’s property is the end of this war, 
and this is its final tendency, and the reason why it is allowed, as clearly 
appears from the arguments above. 
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The fifth treatise of the third principal part, treating of particular war which 
is waged in defence of the mystical body, and called Reprisals. 


[Ch. cxxti.] 


Whence and in what have Reprisals their origin, and why were they introduced ? 
[Ch. cxxiii.] 


As I shall deal in some detail with the question and matter of reprisals, 
I will first set forth the foundation upon which the introduction of reprisals 
rests. Having done so, I will examine causes which need examination. 

Now the Most High Creator in the beginning created the heaven and the 
earth, and the things which are in them, and angelic and human nature, spiritual 
things and temporal things, and ruled them in His own person ; and to man, 
whom He created, He gave precepts, and on the transgressor He imposed a 
penalty ; Genesis, ch. ii. And how He ruled them in His own person is apparent, 
for He punished offences Himself, and not by a minister. For He punished 
Cain, Lamech, and certain other princes, as we read in Genesis, chs. iv and v. 
And this government of the world proceeded down to the times of Noah. But 
from the time of Noah He began to rule the world by ministers, of whom the 
first was Noah ; and that Noah was the ruler of the people is clear. For the 
Lord committed to him the government and administration of the Ark; 
Genesis, chs. v and vi. And by the Ark is signified the Church. And we read 
in Genesis, eh. ix, how the Lord committed the government to Noah and to 
his sons ; and although Noah was not a priest, yet we read that he exercised 
the office of priesthood, before laws were given to the people ; Genesis, ch. viti. 
But in this government and vicariate succeeded Patriarchs, Kings, and Judges, 
who were for a time rulers over the people of the Jews. And that government 
lasted to the time of Christ, Who was our natural Lord and King, of Whom 
we read in the Psalm, ‘ O God, give thy judgement to the king.” But Christ 
Himself put two lights on the earth—a greater light for the day, which is the 
supreme Pontiff, and a lesser light for the night, which is the Emperor of the 
Romans, to whom He committed the administration and government of the 
world, to the one in spiritual matters, and to the other in temporal. In the 
early time, when the Lord governed in His own person, there was no need of 
reprisals, since justice was administered by the Lord. In the time of Noah and 
his successors in the government of the people of the Jews, there was no need 
of reprisals, since justice was administered by ministers, and subjects among 
the people recognized a superior whom they obeyed. In the early days of the 
supreme Pontiffs and the Roman Emperors, when all were in subjection both 
in law and in fact, there was no need of reprisals, since the complement of 
justice was administered by princes, with observance of the due order of law. 
But when the Empire began gradually to be exhausted, so that now there are 
some who in fact recognize no superior, and by them justice is neglected, the 
need arose for a subsidiary remedy, when the ordinary remedies fail, but which 
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is on no account to be resorted to when they exist ; ff. De minor, 1. on cause ; 
ff. De oper. nov. nunci., L. in provincial. But this extraordinary remedy had 
its origin in the law of nations. For it is a form of lawful war. For it is lawful 
to take arms in defence of one’s own body ; ff. De iustit. et iure, L ui vim ; 
C. Vnde vi, L i: De restitut. spoliat., ch. olim; and not only in defence of 
one’s private and individual body, but also of the mystical body. For a com- 
munity is one body, whose parts are the several members of the community ; 
ff. Quod cuiuscunque universit., L i; and so a community may defend the 
parts of its own body. It had its origin, too, in divine law, as we read in xxiii, 
q. ii, ch. Dominus Noster. From all that has been said, we may infer the reason 
of the introduction of this remedy. For its final object is that justice may 
obtain its due effect, and its occasion is when there is a failure of remedy, 
arising from the neglect of those who govern and rule peoples, and the absence 
of recognition of superiors in fact, at which time this extraordinary remedy 
is needed. From this we infer that even to-day this remedy rarely claims 
a place. For if the secular judge neglects his office, recourse is to be had to the 
ecclesiastical ; De foro competenti, ex tenore, and ch. licet, and ch. ex parte ; 
Qui filii sint legitimi, per venerabilem ; although he also is in fact ill obeyed. 
After this preface, it remains to examine what are the causes of reprisals, as 
follows. 


Of the causes of reprisals. 
[Ch. cxxiv.] 


What is the efficient cause ? the formal cause ? the final cause? We 
must also consider certain questions arising on this subject. 


Of the efficient, or productive, cause of reprisals. 


The first question, What is the productive cause ? is the same thing as 
asking who may declare reprisals. Here we must observe that, as was said 
above, no positive law, canon or civil, ordains that reprisals should be declared. 
For both laws ordain a mode of obtaining the effects of justice. It is even for- 
bidden to seize one’s own property ; C. Vnde vi, L. si quis in tantam ; and ff. 
Quod met. causa, L. exstat. Moreover, they are even expressly forbidden by 
civil and canon law; Authent., Vt pign. non fiant ; and Sext, De iniur., the 
single chapter. But when the remedies of positive law fail, it has been necessary 
to resort to this device of a declaration of war, lest justice should perish. But 
this declaration of war belongs only to one who has no superior ; ff. De captivis 
L. hostes. For one who has a superior cannot violate the remedies of law on É- 
own authority. Therefore only one who has no superior, both in law and in 
fact, may declare reprisals. Also he against whom they are declared should 
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have no superior, or, if he has, that superior should neglect to do ustice. From 
which some people infer that the magistrate of a state which recognizes no 
superior in fact, cannot declare reprisals unless he is specially empowered 
to do 50, but that recourse should be had to the community, with whom the 
full sovereignty resides, and they should be declared on its authority. I do 
not think this is true where a community has transferred all power to a ruler ; 
for then he can do anything that the community can do, as we say where the 
ruler has general and unlimited power ; ff. De procuratoribus, 1. procurator qui. 
Otherwise, if the power transferred is limited. They also argue that if a count, 
margrave, or the like is subject to the Emperor, reprisals cannot be declared 
without the Emperor’s authority, arguing from the rule mentioned above in 
De restit. spoliatorum, ch. olim. And this holds if we speak of common law. 
For if we speak according to the disposition of municipal laws, according to 
which the right of declaring reprisals is allowed, we must say that those persons 
may declare them to whom a municipal law grants the right. And they are 
granted, as I said, on the ground of urgent necessity, just as sometimes the 
civil law, on the ground of necessity, grants a man the right to take the law 
into his own hands ; ff. Quæ in fraudem cred., 1. ait prætor, $ si debitorem ; ff. 
Quod vi aut clam, L. alius, $ bellissime. From what has been said, we may infer 
by what law a declaration of reprisals is obtained. For as “condictions ” are 
granted by force of a statute, so this privilege is obtained from a law; ff. De 
condict. ex lege, the single law. But if we refer to the disposition of the common 
law, some say that neither the action nor the office is intended. Their reason 
is, that this power is granted only by the law of nations, and that by that law 
all things were directed by the power of a king ; ff. De orig. iuris, L. üi, at the 
beginning. So they say that to-day the hand of a king is required, according 
to the divine statutes and by the law of nations. I do not think this is true. 
I admit that there is no power unless the traditional form is observed. For 
recourse must first be had to the ordinary remedies, and only if they fail, to 
this remedy ; and this should be ascertained by a judge who is asked to declare 
reprisals ; and if the person against whom they are claïmed appears after notice 
given, he is heard for the defence, as will be shown below, and judgement follows, 
either awarding or refusing the declaration. Fourthly, the action or the office 
was necessary, for the form of the judgement ought to follow the mode of peti- 
tion : ff. Communi divid., L. wé fundum ; and De simonia, ch. licet Heli. This 
is confirmed. For although this power proceeded from the law of nations, yet 
it has been approved by the civil law, by implication, though not by express 
words. For the civil law implies, or rather it expressly declares, that rebels 
and those who disobey the law may be proceeded against by military force ; 
ff. De rei vindicatione, L. qui restituere. And so it has provided a remedy by 
way of request to a magistrate to allow recourse to be had to this military force, 
when the appropriate remedies fail. 
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Of the material cause of reprisals. 
[Ch. cxxv.] 
It remains to examine the material cause. As to the material cause, then, 


we must consider the ‘“ matter in which,” the “ matter about which,” the 
‘“ matter against which,” or the object, and the “ matter from which. 


What is the ‘matter in which”? 2 


The “ matter in which ” is the person or subject to whom this power is 
granted. 


What is the ‘‘ matter about which” ? 


The ‘“ matter about which ” is the things about which this power is 
granted. 


What ss the ‘ matter against which”? 


The ‘“ matter against which,” or the object, is that against which it is 
granted, as, for instance, a state, or other community. 


What is the “matter from which”? 


The “matter from which ” is the cause from which the power is granted. 


Returning to the examination, I ask to whom this power of taking reprisals 
is granted. Solution: It is granted to citizens for the reason given above. 
For citizens are a part of the mystical body, that is, of the state; ff. Quod 
cuiuscunque universitatis, 1. 1. Hence the state is called ‘ civitas,” as being 
a unity of “ cives,”” as is noted in Sext, De sent. excom., ch. si civitas. And, as 
was shown above, any man is allowed to defend his own body ; ff. De iustit. et 
iure, L. #é vim ; and C. Vnde vi, L.i. And this is true alike of the mystical and 
of the individual body. As to this questions arise. 


Aye reprisals to be granted to residents ? 


And the first question is, whether they ought to be granted to residents. 
Some authorities draw a distinction here, and say that if the residents bear the 
burdens of the state, then reprisals ought to be granted to them ; if they do 
not, then they ought not to be granted. The reason of the second statement 15, 
that one who does not share a burden ought not to share a benefit either ; 
C. De furtis, 1. manifestissimi, $ sed cum in secundam: f#. De regul. iuris, rule 
secundum naturam ; and Sext, rule qui sentit. It is supported by C. [De episc. 
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et clericis] De collegiatis, book xi, 1. qui sub prætextu; and ff. [C.] De collegiis 
[book xii, L. il, col/egia si que fuerint illicita. It is further supported by the rule 
that a man does not enjoy the privileges of an office, unless he has in fact held 
it: C. book xii, De consulibus, L. nemini ; [C.] ff. De excusat. [tut.], L. sed ef 
milites, $ quæsitum ; ff. De testam. mil., the penultimate law. I do not think 
this opinion true without qualification, but I think a distinction must be made 
as follows. Either a resident bears no burdens by reason of his contumacy, 
because, although called upon, he will not bear them, as heis boundto do. For 
between a state which admits a man to reside and the resident, there arises an 
implied contract, binding on both sides, whereby the resident is bound to bear 
burdens ; ff. Ad municip., L. i, and I. #ncola ; and the state is bound to protect 
him ; ff. De offic. præsidis, L. 1/licitas, $ ne potentiores. And in this case, if he 
refuses to fulfil the contract on his side, the state, for its part, is not bound to 
defend him, nor can he demand that it should ; ff. De act. empti, L. Zwlianus, 
$ offerri. Or, again, the resident bears no burdens because the state, which 
was able to remit the burden, has conferred this privilege on him; C. De pactis, 
1. si quis in conscribendo ; and De episcop. et cleric., vel a Principe. And then 
reprisals ought to be granted to the resident, for privileges granted in his 
favour should not result in injury to him; C. De legibus, L. quod favore ; 
Sext, rule quod ob gratiam. And you must understand this to refer to à 
privileged person after the assumption of his privileges. 


Whether reprisals should be declared for citizens who are not subject to the 
jurisdiction of a state, and are otherwise not part of it ? 


[Ch. cxxvi.] 


The second question is, whether reprisals should be declared for citizens 
who are not subject to the jurisdiction of a state, and are otherwise not part 
of it. Some authorities draw a distinction. If they are excepted from the 
jurisdiction by privilege, like clerks ; Authent., 1. ii; C. De episcop. et cleric., 
statuimus ; or because of secular rank; C. Vbi senat. vel clarissimi, L 11; ff. 
De vacat. mun., throughout : reprisals should be granted them. If they are 
not subject by reason of their own contumacy, then reprisals should not be 
granted. The reason of the first statement is, that a privilege introduced in 
their favour should not result in injury to them, and because among citizens 
an obligation is formed at birth between the citizen and the state, which cannot 
be changed ; ff. Ad municip., 1. assumptio. Otherwise with a mere resident, 
because in his case an obligation is formed only by his admission ; ff. Ad muni- 
cipalem, L. i. The reason of the second statement is their own contumacy ; 
ff. Ex quibus cau. maior., L. sed eisi per prælorem, $ sed si dum. 
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Whether reprisals should be granted to a citizen “ by convention ” against 
the state of his origin ? 


[Ch. cxxvii.] 


The third question is, whether reprisals should be granted to a citizen 
“by convention ”’ against the state of his origin. It appears that they should 
not : for where I claim a right from some fact, I am not under a liability if I 
acquire the right ; ff. De usufruct. legato, 1. sed ef si quais, $ et regulariter. But 
if an injury is done to this citizen, the state of his origin acquires a right of 
declaring reprisals ; therefore reprisals cannot be declared against it. This view 
is confirmed by the rule that the state of origin is preferred ; ff. Ad municipalem, 
1. assumptio. Also by the consideration that the state of origin might have 
legislated for its own subject, before he became a citizen of the other state by 
convention, and his state by convention cannot complain. It is confirmed by 
the analogy of the usufructuary, who may make an “operis novi nuntiatio ” 
to all except the owner ; ff. De oper. nov. nuntiatione, L. i, at the end. It is 
confirmed by a further analogy. For one who has the Publician action may use 
it against all except the owner ; ff. De Publiciana, the last law. The text of 
ff. Ad municipalem, L. de sure, supports this. For the relations between a citizen 
and a state should be put in suit only before a judge of that state. This is 
confirmed. For reprisals are an extraordinary remedy, as I showed above; 
but extraordinary remedies are not given to a son against a father ; C. Qui et 
advers. quos, the last law. But the power of a state over a citizen is greater 
than that of a father over a son ; ff. De iustit. et iure, L. ïi; and ff. De captivis, 
L postliminium, $ filius ; ff. De castrensi peculio. 

The contrary view is supported by the consideration that if two have the 
same subject, each may defend him against injury inflicted by the other. For 
a state punishes a father who offends against his son ; ff. De patri., throughout. 
This is confirmed thus : For if two have rights over a thing, although one right 
may be weaker than the other, yet the man who has the weaker right may 
bring an action against the man who has the stronger, if he injures the thing 
in which those two rights meet ; ff. Ad leg. Aquil., L. item Mela, the last section ; 
and the same title, 1. s2 dominus seroum. It is confirmed thus : For if two men 
are owners of the same slave, and one does him a wrong, he may be restrained 
by the other ; ff. Ad leg. Aquil., L. i. It is confirmed thus: For, to repel an 
injury, friends may be summoned ; ff. De vi et de vi armat.. L. ïti, $ ewm igitur ; 
and De homicid., significasti ; Sext, De sent. excom., dilecto. Solution : Some 
authorities say without qualification that reprisals may be declared, their 
reason being that the power of declaring reprisals takes the place of defective 
jurisdiction. But if a state injures a citizen, he may appeal to a superior ; 
fl. Quod met. causa, L. metum, $ animadvertendum. Therefore, when jurisdiction 
fails, there is a place for reprisals. This is supported by ff. De dolo, L. sed si ex 
dolo._ It is confirmed thus : For any power is deemed to be legitimate, when 
it is rightly used, but not when it is used for spoliation ; ff. Pro emptore, 1. 
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ei qui fundum, $ si tutor ; ff. De furt., L. 2néerdum, $ qui tutelam ; and so they 
say the citations on one side and on the other hold. I do not think this conclu- 
sion is true in this unqualified form ; but I think we must distinguish between 
cases where the injury inflicted by the state of origin arises from some act 
prior to the convention, whereby the man became a citizen of the other state, 
and cases where it arises from something done afterwards. In the first case, 
reprisals may not be granted by the state of convention. For the man ought 
to be a part of the body to be defended, at the time when he suffers the injustice. 
For this right does not pass to the new state ; ff. De servo corrupto, I. doli, the 
last section ; ff. Depositi, L. i, $ si servus ; and ff. De oblig. et actionibus, L. 
quæcunque. From which I infer that reprisals ought not to be granted to one 
who becomes a citizen by convention after the injustice is committed. In the 
second case, the solution above given holds. 


Whether reprisals should be granted to citizens, and to those who are 
regarded as citizens, but whose citizenship rs limited ? 


[Ch. cxxviii.] 


The fourth question concerns citizens and those who are regarded as 
citizens, but whose citizenship is limited. As to the power of a state to determine 
who is a citizen, see C. De incolis, L. cives. Even mercenaries are included, when 
they earn pay ; ff. Ad municipalem, L. municipes, the last section. Also students, 
to the extent that they receive protection from the rulers of states ; ff. De 
pecunia constituta, i; and Authent., habita, C. Ne fil. pro patre. Are reprisals 
to be granted to such persons ? Some say that limited reprisals should be 
granted on their behalf, and in those matters in which they are regarded as 
citizens, as where an injury is done to a student in matters regarding his studies, 
and to a soldier in matters regarding his service ; but not in other matters, 
since in other matters they are not regarded as members of the body. 


Whether a state may grant reprisals to the citizens of another state, who 
by agreement or statute are treated as its own citizens ? 


[Cherexxix. | 


The fifth question is whether, if by agreement or statute the citizens of 
one state ought to be treated as citizens .of another, reprisals should be granted 
to them by the state in which they ought to be so treated. Solution: The 
words of the agreement and statute are to be weighed. For those words say 
they are to be treated as citizens ; they do not make them citizens ; ff. De 
verb. significat., 1. . .. appellatione ; and the note there by Jacobus de Arena 
should be observed. Those words, then, are understood as meaning that they 
are treated as citizens in matters belonging to the common law ; ff. Pro emptore, 
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L. ei qui fundum, $ si tutor. This is one solution. I do not accept this conclusion, 
and I even believe that reprisals should be declared for them. For I admit that 
those words do not make a man a citizen, but they give him a right to all that 
the citizen has a rightto. For this is proved by the words, which ought not to 
be departed from, nor deprived of their proper meaning ; ff. Qui et a quibus, l. 
prospexit ; ff. De leg., iüi, L. #on aliter ; and ff. De exercitoria, L. i, $ 2s qui 
navem. Hence, there should be granted to him all that is granted to a citizen; 
but reprisals are granted to a citizen, as I showed above. Therefore, &c. Nor 
is this inconsistent with saying that there should be granted to him all that 
belongs to a man by the common law; for this remedy, if the due formalities 
are observed, is not forbidden by the common law. 


Of the ‘‘ matter about wmch.” 
[Ch. cxxx.] 


€ 


It remains to consider the ‘“ matter about which ” they are granted, 
which is property ; and this is clear. For they affect the property, movable 
and immovable, of those against whom they are granted, which is found in 
the territory of the state which grants them. But in regard to this many 
questions may be raised. 


Whether reprisals can be declared against the property of those whose persons 
cannot be seized on the strength of reprisals ? 


And firstly, can reprisals be declared against the property of those whose 
persons cannot be seized on the strength of reprisals ? Solution : If they are 
persons who cannot be seized on account of some difficulty caused by reason 
of age, or madness, or the like, then reprisals can be executed against their 
property ; ff. De in ius vocando, L. satisque ; Authent., Vt nulli iudicum, $ neces- 
sarium. But if they cannot be executed against the persons because of some 
privilege allowed them by law, as in the case of students and ambassadors 
then the reprisals cannot be executed on the property necessary for ne 
studies or embassy, which they bring with them, but on their other property 
they may ; ff. De publican., I. si publicanus. This also affords a solution of 
a third question : If an ambassador or a student brings with him property 
belonging to others, can reprisals be executed against this ? We must say that 
they cannot, if the things are necessary to them, as horses and the like : ff. De 
verb. significatione, L. censoria ; otherwise they can. 
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Whether a simple declaration of reprisals may be executed against property exist- 
ing in the territory of the state against which the reprisals are declared, so 
that it may be seized and brought into the territory of the state declaring 


them ? 
[Ch. cxxxi.] 


The second question. is, whether a simple declaration of reprisals may be 
executed against property existing in the territory of the state against which 
the reprisals are declared, so that it may be seized and brought into the territory 
of the state declaring them. Some say it may not, because the property is 
‘outside the territory ” ; ff. De iurisdictione [omn. iud.], 1. extra territorium ; 
and ff. De rebus auctor. iudic. possidend., 1. cum unus, $ is cuius ; and Sext, 
De constit., ch. ii. Moreover, to enter the territory of others is allowed to 
be a cause of greater disturbance. Therefore, as the point is doubtful, it does 
not seem to be allowed ; ff. De reg. iuris, 1. non est singulis. TI cannot accept 
this conclusion ; for resort is had to the royal authority on account of a failure 
of jurisdiction, because the formula of a solemn judgement has failed ; and 
accordingly this may be done anywhere, because a man may anywhere defend 
his own body ; ff. De iustit. et iure, L. #é vim ; and C. Vnde vi, Li. Also,ina 
simple and general grant the words ought to operate generally according to 
their tenor ; ff. De leg. præstan., L. i, $ generaliter ; also the result might be 
that reprisals would have no effect, as when they are used against a distant 
state, whose citizens have no property in, and do not come to, the state declaring 
them. Hence the declaration must be understood in a sense in which it may 
have its effect in any event ; ff. De legat., ï, 1. si quando ; ff. De reb. dub, 1. 
quotiens ; De reg. iur., 1. quotiens. 


Whether, if one state declares reprisals against another, the ruler of the state 
declaring them, after writing to the ruler of the other, may execute 
the reprisals against property situated there ? 


[Ch. cxxxii.] 


The third question is whether, if one state declares reprisals against 
another, the ruler of the state declaring them may, after writing to the ruler 
of the other state, execute the reprisals against property there situated. Some 
authorities say that, although this may be done in execution of a judgement ; 
see ff. De re iudicata, 1. a divo P10, Si; and De rebus auct. iudic. poss., L. cum 
unus, Si; yet in this case it may not. And their reason is this : For a declara- 
tion of reprisals is a form of particular war, to which no one can compel 
another unless he is a subject : Vsus Feudorum, Hic finitur lex Conradi, ch. 
domino. I do not believe that this is the correct meaning. For it supposes that 
in the execution of a judgement the judge who gives the judgement can compel 
another judge, even one who is not a subject, to execute it, which is false, 
because equal has no power over equal; ff. De arbi., L. nam magistratus ; ff. 
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Ad S. C. Trebellianum, L. ile a quo, $ tempestivum ; De elect., ch. innotuit. 
None the less, the other does wrong if he does not execute it, so that he may be 
proceeded against before his superior on that account ; ‘for as long as justice 
can obtain its effect by observing due process of law, the rules of law should not 
be broken. Hence, in neither case is there a question of compulsion, but in 
each case the other will act rightly if he executes the judgement: because, 
just as when there is no failure of jurisdiction he ought to execute a judgement . 
on request, so, when there is a failure of jurisdiction, and reprisals are resorted. 
to, he ought to assist, though he cannot be compelled. But in federated states, 
as to which see ff. De captivis, L. non dubito, this is clearly admitted. 


Of the ‘ matter against which.” 
[Ch. cxxxii.] 


€ 


It remains to consider the “ matter against which ” reprisals may be 
executed, which is properly called the subject, as to which many questions 
arise. 


Whether reprisals, declared by one state against the men of another, may be 
executed against residents of that state ? 


And the first question is whether, if the state of Milan has declared re- 
prisals against the Bolognese, or the men of Bologna, the reprisals may be 
executed against residents in the state of Bologna. Solution: The words 
‘ Bolognese ”” and ‘ men of Bologna ”” have the same meaning ; ff. De excus. 
tut., L. sed reprobari, $ amplius, and the gloss there. But the word “ Bolognese ”? 
means the burgesses ; ff. Ad municipalem, Li; and the word “ burgess ” is 
the genus of “ citizen ”” and “ resident,” as is noted in C. De incolis, 1. caves. 
This is supported by the text of ff. Ad municipale, 1. fülir, $ municeps. There- 
fore, arguing from the first to the last, it follows from the nature of the words, 
that reprisals may be executed against the residents. And this is true, when 
residents bear the burdens of the state; Ad municipalem, 1. i. Otherwise, if 
they do not. 


The same subject continued ; whether, if one state has declared reprisals 
against the men of another state, they can be executed against men 
of that state living elsewhere ? 


[Ch. cxxxiv.] 


The second question, which continues the same subject, is whether, if, 
for instance, the state of Milan has declared reprisals against the men of 
Bologna or against the Bolognese, they can be executed against Bolognese 
living elsewhere. Some authorities say they can, because the place of origin 
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is not changed ; ff. Ad municipalem, L. assumptio. Others make a distinction 
according to whether the reprisals are declared against the men of a province ; 
and then, they say, they cannot be executed against those who live elsewhere, 
because they are not considered to belong to the province ; ff. De verbor. 
signific., 1. provinciales ; or against the men of a single state ; and then the 
first view prevails. A third party make a distinction according to whether the 
persons are living elsewhere, but within the same province ; and then, they say, 
the reprisals may be executed against them ; or in another province ; and then 
they may not. They rely on the reasons noted in the gloss on C. De adoptioni- 
bus, L. 2n adoptionem. A fourth party say that according to the proper meaning 
of the word, those who live elsewhere are regarded as Bolognese ; but according 
to the common use of speaking, they are not, and the common use prevails ; 
ff. De legat., ii, 1. Zbrorum, $ quod tamen Cassius ; and so reprisals cannot be 
executed against them. Others say they can be executed against Bolognese 
who live elsewhere, but who are subject to the burdens of Bologna. But if 
they are not subject, then otherwise ; ff. Ad municipalem, L. i ; ff. De excusat. 
tut., L. st duas, $ sed et reprobari, $ amplius ; and C. De agric. et censitis, 1. cum 
scimus, at the end. 


Whether reprisals can be executed against the citizens or residents of a state, who 
are subject to its burdens, but are also citizens of another state ? 


[Ch. cxxxv.] 


The third question is, whether reprisals can be executed against citizens 
or residents of Bologna, who are subject to the burdens of Bologna, but who 
are also citizens of Milan. It seems that they can be executed against them. 
For if a state can declare reprisals against one who is not its subject, much more 
may it declare them against a subject. This is confirmed. For an owner 
may claim that a usufructuary should forfeit his right of use on account of 
his misconduct, and conversely ; ff. De damno infecto, IL. si proprietarius, and 
L hoc amplius, $ si cum, and the following section. Similarly then here, where 
two states claim jurisdiction over the same citizen. Some hold the contrary 
opinion without qualification. Their reason is, that this right takes the place 
of defective jurisdiction. But a state can well exercise jurisdiction over its own 
citizen ; therefore he will not be subjected to reprisals ; ff. Si quis test. lib. 
esse iussus, L. i, $ w#ique®).  Moreover, a state is bound to defend its own 
citizen ; therefore reprisals, if declared, will not constrain him ; ff. De evictioni- 
bus, L vindicantem. Moreover, if a Milanese were to be constrained, then the 
state making the grant of reprisals would appear to be acting against itself, 
contrary to ff. De iur. fisci, 1. in fraudem, $ neque. This conclusion I cannot 
accept without qualification.. Nay, if a state cannot in fact constrain its own 
citizen, who is also a citizen of the state against which reprisals are declared, 
they will most properly be executed against him ; for they are declared because 
of a failure of jurisdiction, as has often been said above. But as a matter oflaw, 
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jurisdiction ought not to fail, since in law all are subject to the emperor ; ff. 
Ad leg. Rhod. de iact., l. deprecatio ; 1x, q. iii, ch. cuncta per mundum, and ch. 
per principalem. But in fact it fails, because in fact men do not recognize him. 
Therefore, just as in fact jurisdiction may fail when a non-subject does a wrong, 
so, too, one who in law is a subject may resist in fact, and so resort may be had 
to the extraordinary remedy. I admit, however, that they will not constrain 
a subject until he has been specially proceeded against by due process of law, 
and the process is ineffective because of his actual rebellion. 


Whether reprisals can be executed against [soldiers] women ? 
[Ch. cxxxvi.] 


The fourth question is, whether they can be executed against the [soldiers] 
women of Bologna ? It appears that they can, for the doctrine of postliminium 
applies to them; C. De fcaptivis] postliminio reversis, 1. 1. The contrary 
is true, for they cannot be seized in person ; C. De offic. eius qui vicem alic. 
iud. obtinet, Authent., sed hodie ; and C. De execut. rei iudicatæ, Authent., 
sed novo iure. And that power, allowed by the law of nations, ought to be 
understood according to the civil law ; ff. De servit., L. s2 cu. 


Whether reprisals can be executed against clerks and others, even 
married clerks ? 
[Ch. cxxxvii.] 


The fifth question is, whether they can be executed against Bolognese 
clerks ? The text says not, in Sext, De iniur., the single chapter. What 
about married clerks ? As to them we must follow Sext, De iniur., the single 
chapter. 


Whether, when a bishop neglects io do justice on his clerks, and recourse cannot 
be had to his superior, because the bishop is schismatic, reprisals can be 
declared against the same clerks by a.secular judge ? 


The sixth question is whether, if a bishop neglects to do justice on his 
clerks, and recourse cannot be had to his superior, because the bishop is schis- 
matic, reprisals can be declared against the clerks by a secular judge. Some 
authorities are doubtful on this point. We need have no doubt, because the 
laity have been granted no power over a clerk, however delinquent ; De sent. 
excom., Ch. confingit, and ch. in audientia ; and Sext, the same title, ch. si 
tudex laicus. They may therefore be coerced by their superior, and recourse 
may be had to a secular judge by way of invocation ; De offic. iud. ord., ch. i : 
XXII, q. V, regum, and ch. administratores, and ch. principes. 
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Whether reprisals can be executed against Bolognese students, or other 
students of Bologna, on their way to Padua for study ? 


[Ch. cxxxviii.] 


The seventh question is, whether they may be executed against Bolognese 
going to Padua for study, or even against students of Bologna. The text 
says not, in Authent., Ne fil. pro patre, ch. habita; and this applies if they 
study law in privileged places, by the privilege of the university, but not if 
they study law in other places ; ff. In proœmio, $ hæc autem tria. But in other 
faculties the instruction may be given anywhere ; ff. De excusationibus, L. s2 
duas, $ cum autem. And what has been said of students, applies also to writers, 
and bedels, and others who go for the sake of the students. This is proved by 
ff. De milit. testam. militis, L. i ; and De bon. poss. ex testam. militis, the single 
law. It also applies to a father and other relatives going to see a son and rela- 
tive in the university ; ff. De iudiciis, 1. ïi, $ tem, in the gloss on the word 
‘ venerit.” | 


Whether reprisals can be declared against ambassadors ? 
[Ch. cxxxix.] 


The eighth question is, whether they may be executed against Bolognese 
ambassadors. Solution : They may not; De legation., the last law; ff. De 
iudic., L. ii, $ legatis; and note C. De iurisd. omn. iud. et de foro competenti, 
the last chapter. 


Whether reprisals can be executed against those who are going to a festival, to 
the Church of St. James, or to other place of indulgence; also whether they 
can be executed against those at sea, and against those who cannot be summoned 
into court, and in many other cases ? 


[Ch. cxl.] 


The ninth question is, whether they may be executed against Bolognese 
on their way to a festival. The text in C. De nundinis, the single law, says 
not. Can they be executed against Bolognese on their way to St. James’ or 
on another pilgrimage ? I answer, no; De cleri. peregri., throughout ; XXI, 
q. iii, si quis Romipetas ; C. Communia de success., Authent., omnes ; there 
fully. The rule is the same for those going to a place of indulgence, because of 
the hospitality and the like which should be shown to persons going for an 
indulgence. Can they be executed against persons sailing to Bologna, who are 
carried by the wind to the state declaring them? I answer, no; Authent., 
navigia, C. De furtis. To the same effect, C. book xi, De naufragiis, L. 1 Or 
can they be executed against those who cannot be summoned into court, who 
are enumerated in ff. De in ius vocando, I. ii? I answer, no. The reason is, 
that if they should be condemned, they could not be seized ; much less could 
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this be done for the wrong or debt of another. From which it follows that if 
a Bolognese were appointed to an office at Milan, he could not be detained 
there on the strength of reprisals. So, too, if a Bolognese were to go to the city 
of Milan for the funeral of a relative. So, too, in similar cases which are 
enumerated in ff. De in ius vocando, L. ii, already quoted. 


Whether reprisals can be granted against a Bolognese magistrate of Milan, 
who does injustice there ? à 


[Ch. exli.] 


The tenth question is, whether reprisals may be granted against a Bolognese 
magistrate of Milan, who does injustice there. Jacobus de Belvisio, on Authent., 
Vt non fiant pignor., holds that they may, on the authority of ff. Quod quisque 
iuris, Li. Others draw a distinction. The injustice done may be one for which 
he cannot be sued during his office, or he may be a magistrate who cannot be 
sued ; ff. De iudic., L. pars literarum; ff. De iniuriis, 1. nec magistratus ; and 
then they cannot be declared. But when his office is finished, they can be 
declared, if leave has first been asked of the syndic ; nor ought resort to be had 
to a judge of his own state, because he ought not to be sued there for an act of 
this kind ; C. Vbi de ratiociniis agi oportet, L. i, and I. ïi; and C. Vt omnes tam 
civil. quam militares, I. i; and in Authent., Vt iudi. sine quoque suff., $ neces- 
sitatem. But if he is a person who can be sued, then reprisals may be declared. 
I do not accept the second part of this solution, for reprisals are declared to 
supply a failure of jurisdiction. If, therefore, he can be sued during his office, 
and in the place of the offence ; C. Vbi de ratiociniis, L. ïi ; and Vt omnes tam 
civil. quam militares, IL. 1; why are reprisals necessary ? Nor do I accept the 
first part, where it says that reprisals may be declared when the office is finished ; 
for when the office is finished, he may be sued, and the form of law observed. 
Hence this remedy is not necessary. I admit, however, that in either case, 
where there is no legal means of coercing him, recourse might be had to reprisals; 
and then it would not be necessary to resort to a judge of his own city, because 
such a judge has no jurisdiction in the case by the laws above cited. 


Whether reprisals can be declared against the officials of a magistrate or 
vuler who does injustice ? 


[Ch. cxlii.] 


The eleventh question is, whether reprisals may be declared against the 
officials of a magistrate or ruler who does injustice. Jacobus de Belvisio holds 
that they may. Others say that this is true where the officials have expressly 
taken an oath to the ruler to commit the act of injustice ; C. De advoc. diver. 
iud., L per hanc; C. book x, De excus. milit., the penultimate law). But if 
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the officials have expressly opposed it, reprisals cannot be declared against 
them ; De appellationibus, L. qguoniam. But if they neither consent nor oppose, 
because of absence or ignorance, then, too, reprisals cannot be declared ; ff. De 
magistr. conveniendis, 1. i, at the beginning. But if they are present, and 
neither consent nor oppose, then, if they are officials appointed to a mere 
office, who are not called to the counsels of the ruler—such as notaries, and 
associates, and accountants—then, too, reprisals may not be declared against 
them; ff. De magistr. conveniendis, L. i. And the reason is because they 
cannot oppose ; C. Vt omnes tam civil. quam militares, L. i, $ oficium. But if 
they are officials admitted to counsel, reprisals may be declared against them. 


Whether reprisals can be declared against the consuls and the leaders of a 
state, who refuse to do justice ? 
[Ch. cxliu.] 

The twelfth question is, whether they can be declared against the leaders 
and consuls of a state, who refuse to do justice. Jacobus de Belvisio says that 
they may. Others say that this is true only when such persons are present, 
but not if they are absent, because reprisals cannot be declared against them 
in their capacity of consuls ; ff. De magistr. conveniendis, I. i, at the beginning. 


Whether reprisals can be declared against private persons, who are absolutely 
innocent, because of an offence of their lord, or of another private 
person, for which justice is not done ? 

[Ch. exliv.] 

The thirteenth question is, whether they can be declared against private 
persons, who are absolutely innocent, because of an offence of their lord, or of 
another private person, for which justice is not done. Jacobus de Belvisio 
says not, because a man ought not to be punished for another’s offence ; Sext, 
De reg. iuris, rule non debet. Others take the opposite view, on the authority 
of xxiii, q. ii, ch. dominus. For individuals, even though innocent, are punished 
by a sentence of interdict ; Sext, De sent. excom., ch. si sententia. Also, in 
a lawful war innocent persons are made prisoners, but reprisals are a kind of 
particular war; also, although a prisoner may be innocent, yet the state 
has jurisdiction over him ; and this seems to be the rule. 


Whether reprisals can be declared against persons who are partrally, but 
not fully, subject lo a state ? 
| [Ch. cxlv.] 
The fourteenth question is, whether reprisals can be declared against 
persons partially, but not fully, subject to the state of Bologna. Solution : 
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Whether reprisals can be Hit against a certain class of persons, of persons, 
A en 1 Ve 
— [Ch. cxbvi] > 
The fifteenth question is, whether reprisals can be diet against : VA. 
certain class of persons, who refuse to do justice. chan = à 7 2 
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Of the “ matter from which.” 
| [Ch. cxlvii.] , = à 
It remains to consider the material cause from which a > arise. And - 
it is a failure of jurisdiction. For in the first instance a judse ought to be 
applied to ; and if he neglects to deal with the matter, and recourse cannot be 
had to a superior, then reprisals may be granted. But as to this many questions 


may be asked. x 
… 
Whether a judge ought to be required to do justice, before reprisals 
= are io ? 


And the first question is, Who ot to require a judge to do justice ? 
Solution : The party who has suffered the injury; and if the judge nmeglects 
to give redress, he ought to apply to the ruler of his own state, and make oath 
of lis requisition and the judge’s neglect, and ask the ruler again to require 
the judge to do justice ; and then, if he neglects, reprisals may be declared. 
But that a requisition from the party is required, appears in Authent., colL äüi, 
VE difier. tudices, at the beginning. 


Whether, when a man who has suffered an injury dares noë lifigaie in the state 
of the person infricting the injury, his own judge may write, asking to have 
the jurisdiction transferred to others, or arbitrafors chosen ? 
[Ch. cxlix.] 
The second question is whether, if a party should hesitate to litigate in 
the state of the person inflicting the injury, because of that person’s influence, 


MATERIAL CAUSE OF REPRISAIS . 323 


his own judge may write, asking to have the jurisdiction transferred to others, 
or arbitrators chosen by the civil law applying to certain persons in misfortune. 
It is clear that he may ; C. Quando Imperator inter pup. vel viduas, L. i, at the 
end. By canon law to-day a wider permission is given by Sext, De rescriptis, 
ch. séatuium, $ cum vero, as regards the article of request. 


What judge ought to be required to do justice ? 
[Ch. cl] 


The third question is, What judge ought to be required to do justice ? 
Solution : In the first place, a judge of the state of the wrong-doer ought to 
be required ; and then, if he neglects to do justice, the injured party will apply 
to the next superior ; and if he fails, he will apply to the prince ; in Authent., 
Vt differ. iudic., at the beginning. If all these fail, reprisals will be declared by 
his own state, which succeeds to the place of the jurisdiction which has failed. 
But if the judge does not neglect to do justice, but does injustice by pronounc- 
ing an unjust judgement, then, if the state has a judge of appeal appointed 
over him, he will be applied to by way of appeal ; and if it has not, reprisals 
will be declared. For some blame must be imputed to a state which has not 
appointed a judge of appeal. But if two judges of appeals do injustice, then 
it seems that the party is without any remedy, since no third appeal is allowed ; 
nor does it appear that reprisals may be declared, since there has been no 
failure of jurisdiction. But it may be said that if they pronounced unjust 
judgements from favour to the other party, then “restitutio in integrum ” may 
be claimed; ff. De minoribus, 1. præfecti pretorio. But if the reason was favour 
to the rulers, then they would be liable to the party for the loss caused him; C. 
Ne liceat potent., IL. i; and De his qui potent., Li; and accordingly they are 
liable for the loss in an ‘“‘actio in factum”’; ff. Pro socio, 1. nec quidquam. But 
if the unjust judgement arose from the judge’s sole motion, then the party 
is without any remedy, as I showed above. 


W hat degree of injustice is required before reprisals will be granted ? 
[Ch. cli.] 


The fourth question is, What degree of injustice is required before reprisals 
will be declared ? Solution : They are not declared for a slight cause, since 
this is an extraordinary remedy, which is not given for slight cause ; ff. De in 
integr. restit., L. scio ; and ff. De dolo, I. sz oleum. Also, a complete failure of 
justice is required. Otherwise, if the failure is partial only; C. De preci. 
Imperat. offerendis, 1. guotiens. For reprisals do not completely do justice ; C. 
De servis fugit., 1. mancipia ; and ff. De damn. infecto, L iv, $ in eum. 
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When is it to be said that resort to a superior is impossible, so that an 
occasion arises for reprisals ? 


[Ch. clii.] 


The fifth question is, When is it to be said that resort to a superior is 
‘impossible, so that an occasion arises for a declaration of reprisals ? Solution - 
When it is impossible both in law and in fact, then reprisals are necessary ; 
xxiii, q. ii, ch. dominus ; and C. De ludæis, L nullus. But if it is possible in 
law, but not in fact, because they do not obey, then the answer is the same. 
But if it is possible in fact, but not in law—as, for instance, because a tyrant 
has seized the government—then follow the note of Innocent on De electione, 
ch. mihil. But if it is possible in law, but difficult in fact—{or instance, when 
the Emperor is far away, and the party is very poor—then, too, occasion 
arises for reprisals ; ff. De pig. act., L. si servos ; ff. De divers. [et] temp. 
præscriptionibus. 


Of the formal cause. 
[Ch. clii.] 
It remains to consider the formal cause ; and this is twofold : for there 
is the form of declaring, and the form of executing, the reprisals. But the form 


of declaring them involves the form of defence of the party against whom they 
are declared ; and on this, too, many questions arise. 


By what law reprisals are granted ? 


And the first question is, by what law they are granted. Here some say 
that they are granted by those who do not recognize a superior. They should 
not be claimed from such persons by right of action, nor through an office ; 
but the royal power, whereby all things were disposed, should be invoked ; 
ff. De orig. iuris, 1. 1. For all that is required is that which the law of nations 
required, namely, that the cause for which they are granted should be true, 
without prejudice, however, to the defences of the person against whom they 
are granted, since this belongs to natural law; Clem., De re iudicata, pastoralis, 
$ ceterum ; and ît is enough for one who has obtained reprisals to show the 
grant, without other process of law. And there is a presumption that every- 
thing has been duly done, for it is like sacrilege to dispute a judgement of the 
prince ; C. De crimine sacrilegii, L disputare. And this is true in the territory 
of the authority granting the reprisals, though the nation against whom they 
are granted might retaliate ; ff. Quod quisqueiuris. And finally, any agreement 
on the subject ought to be recognized ; for example, to submit to an arbitrator 
or other person ; and the burden of proving that all things required by the 
law of nations have been duly observed would rest upon the person to whom 
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the reprisals are granted. Henceit is safer to have a legal process, and to reduce 
it to writing. This is the view of the Archdeacon in Sext, De iniuriis, the single 
chapter. For he holds that monition and sentence after the refusal ought to 
precede ; and Guido, Bishop of Concordia, agrees. But if reprisals are claimed 
by persons to whom the right has been granted by statutes, then, if the statute 
prescribes an order, that order ought to be observed. But if it prescribes no 
order, then, inasmuch as the power of granting reprisals proceeds from civil 
law, since statutes are civil law ; ff. De iustit. et iure, L. ommnes populi ; then 
the office of an official ought to be invoked, a statement of claim delivered, 
the party cited, and proceedings taken as the laws ordain. 


Who may appear to oppose the declaration of reprisals ? 
[Ch. cliv.] 


The second question is, Who may appear to oppose the declaration ? 
Solution : Any one who has an interest ; De testib., ch. veniens ; De re iudi,, 
ch. cum super. But the people against whom they are declared have an interest, 
50 that any person instructed on their behalf should be heard ; and any member 
of the people should be heard, even without instructions, because all have an 
interest ; ff. De novi oper. nunt., L. in provinciali, the last section. Also members 
of the people of the state declaring reprisals should be heard, because they are 
interested in preventing an unjust declaration, for fear of retaliation ; ff. Quod 
quisque iuris, in the red, and the black throughout. 


What defences are allowed to one against whom they are declared ? 
[Ch. clv.] 


The third question is, What defences are allowed to one against whom 
reprisals are claimed? Solution: He may plead as an “exceptio,” that 
the claimant has not the right to claim, either by reason of some personal 
incapacity, or of incompetency of the jurisdiction, or because he is ready to 
make amends ; xxii, q. ü, ch. Dominus Noster. Can this right be renounced 
by agreement ? For example, suppose a ruler of the state of Bologna is 
elected, who swears not to claim reprisals against a state, will this renuncia- 
tion be available by way of ‘“exceptio ’? Solution: If the claimant has 
suffered an injury by reason of an unjust condemnation, then he must resort 
to his own judge, by way of appeal, to supply the failure of jurisdiction ; 
but an appeal may be renounced in this way ; C. De temp. appellationum, 
the last law. But if he has suffered an injury, then the agreement has no 
effect, because a wilful wrong would thereby be remitted by anticipation ; 
ff. De pactis, L. si unus, $ 1llud ; ff. De pact. dotalibus, I. conventre. 
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How the commission of injustice, or the denial of justice, ts to be proved. 
[Ch. clvi.] 


The fourth question is, how the commission of injustice, or the denial 
of justice, is to be proved. Solution: By the records of the first judge, or 
by witnesses ; and the first judge may be required to produce his records, and 
if he does not do so, that is an act of injustice ; C. Vt lite pendente, 1. li. 


Whether, if property is seized on the strength of reprisals, it may be detained, 
by virtue either of the first decree, or of the second ? 


[Ch. clvii.] 


The fifth question is, whether, if property is seized on the strength of 
reprisals, it may be detained, by virtue of the first decree, or of the second. 


Solution : If, on the declaration of reprisals, the party was cited and ap- 


peared, and judgement was given on the matter, then it is detained by virtue 
of the judgement ; ff. De re iudic., 1. a divo Pio. But if he does not appear, 
then, in the first place, licence to seize will be given by the first decree, in 
order that the annoyance may induce the party to appear ; and if he remains 
contumacious, then licence to detain will be given by the second decree. 


Of the form of executing reprisals. 
[Ch. clvii.] 


It remains to consider the form of executing reprisals declared, and 
on this many questions arise. 


Whether one to whom reprisals are granted may, on his own authority, or 
by the servants of the magistrate granting them, seize persons 
against whom they are declared ? 


And the first question is, whether one to whom reprisals are granted 
may, on his own authority, or by servants, seize persons against whom they 
are declared. Solution: Jacobus de Belvisio holds that he may not seize 
persons or property on his own authority, but only by judicial authority ; 
ff. De re iudicata, 1. miles. Others add that this is true only if recourse can 
be had to a judge; otherwise he may act on his own authority ; ff. Quæ in 
fraud. cred., 1. ait prætor, $ si debitorem; C. De decur., 1. general. And 
Î think this true. Yet the conditions of the grant should be weighed and 
observed ; De rescriptis, cum dilecta ; and ff. Mandati, 1. diligenter. 
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Whether one who seizes persons and property is bound to present them to 
the judge, or may retain them for himself ? 
[Ch. clix.] 


The second question is, whether one who seizes persons and property 
is bound to present them to the judge, or may retain them for himself. Solu- 
tion : Jacobus de Belvisio holds that he is bound to present them to the 
judge ; ff. De regul. iuris, L. non est singulis ; the object being to prevent 
illegal exactions ; ff. De offic. præsidis, 1. //citas. Others say that this applies 
to persons captured, who ought to be brought before the judge ; C. De decur., 
1. generali; and coll. x®, De pace iuramento firmata. But property will 
be seized by reason of the judgement, on the strength either of the first 
or of the second decree, as was explained above, and will remain with the 
captor ; ff. Vt in poss. legatorum, 1. is cuius, $ qui legatorum. And for this 
there is no more need to go before a judge, for the first grant suffices. In all 
these matters I think the form of the grant should be weighed. 


Whether property seized on the strength of reprisals should be sold, and 
how, or whether 1t should be accepted in payment, or be valued ? 


[Ch. clx.] 


The third question is, whether and how property seized on the strength 
of reprisals should be sold, or whether it should be accepted in payment, or 
be valued. Solution : Some authorities say it is sold by the authority of 
a judge ; ff. De re iudicata, L. mules, $ 1. A valuation will be made by the 
judge on request ; C. De iure dot., 1. 1; and in arriving at the amount an 
allowance will be made for expenses ; ff. Ad. leg. Falc. L. in quanttate ; and 
C. De iure deliberandi, 1. scimus, $ in computatione. And in these matters, 
too, I think that the form of the grant should be observed, as above. 


Whether a declaration of reprisals can be executed on holidays ? 
[Ch. clxi.] 


The fourth question is, whether a declaration of reprisals can be exe- 
cuted on holidays. Solution : They can be executed on days which are holidays 
because of human necds, just as judgements can; C. De iudictis, the last law. 
But if the days are holy out of reverence to God, then some authorities say 
that this may be done to prevent the loss of the whole grant, for instance, 
if the persons against whom they are granted are . .., and only come on holidays. 
They quote ff. De fer., Li, and L. ïi; and C. the same title, Li. Otherwise not ; 
C. De ferüis, 1. dies. I cannot accept the second part of this conclusion. For 
things seized on the occasion of reprisals are seized by virtue either of the first 
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or of the second decree, or on the strength of the judgement, as was shown 
above. And all these are forbidden during such holidays ; 1. dies, already 
quoted. Also the law specially lays down that on holidays held for human 
needs, proceedings may be taken in those cases ; ff. De fertis, L. ï, and 1. ü. 
But on days which are holy out of reverence to God, no exception is made, 
and therefore the rule must be observed. 


If a man wishes to defend himself, or property seizéd on the strength of 
reprisals, what jurisdiction should be invoked ? 


[Ch. clxii.] 


The fifth question is, If a man wishes to defend himself, or property 
seized on the strength of reprisals, what jurisdiction should be invoked ? 
Solution : Some authorities say that if a full execution has been made—if, for 
instance, the property has been sold or given in payment—then the ordinary 
jurisdiction is the proper one, and a man will not be heard if he invokes 
the extraordinary ; ff. De re iudicata, L. a divo Pio, $ si post addictum. But 
if full execution has not been made, but is still pending, then he may invoke 
the extraordinary jurisdiction of the judge, which will cause an extract to 
be made of the records on the strength of which the reprisals were declared, 
and he may set up a defect in the claim of the person to whom they were 
granted, or a personal incapacity, or any of the other pleas which were 
mentioned above. They cite C. De edendo, IL. ii; and C. Vt lite pendente, 
Li; and'ff. De edendo, Li. And on this, summary jurisdiction will be done. 
I cannot accept the second part of this conclusion. For if, when the reprisals 
were declared, the party was cited, and appeared, and took the usual steps 
in the proceedings, then it is clear that this conclusion cannot stand, because 
those “exceptions ” should have been put forward from the first, and cannot 
be raised after judgement; C. Sent. rescindi non posse, 1. peremptorias ; and 
C. De except., I. si quidem ; and Extra., the same title, ch. pastoralis. But 
if, when they were declared, the party was contumaciously absent from the 
first or second decree, then the result is the same as that caused by the lapse 
of a year in a real action, because he will not be heard except by the ordinary 
procedure ; ff. De damn. infecto, 1. si finita, $ si plures ; and C. Quomodo et 
quando iudex, 1. consentaneum, and the note there ; and De dolo et contu- 
macia, ch. contingit. But it might be allowed at the first decree. 


Of the remedies of the person from whom the exaction is made. 
[Ch. clxiii.] 


The remedies of the person from whom the exaction is made belong 
to this part of the subject. And on this many questions arise. 
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Whether the person from whom the exaction is made has a remedy against 
the person for whose debt or wrong it was made ? 


And the first question is, whether the person from whom the exaction 
is made has a remedy against the person for whose wrong or debt it was 
made. Jacobus de Arena holds, on ff. De verb. oblig., 1. ii, that he has a 
remedy against the person on whose account reprisals were declared ; De neg. 
gest., L nam et Servius ; ff. Nautæ caup. stabul., 1. Zicef, the last section : ff. 
De his qui deiec. vel effus., 1. si vero, $ cum autem. Others say the contrary, 
on the authority of ff. De reg. iuris, L. si quis dolo, Si. For he suffered the 

exaction, not because of the private person, but because of the judge who 
denied justice, or did injustice. They say, therefore, that either the judge is 
the person from whom the exaction is made, because he did injustice, and then 
the judge has no remedy ; L. si quis dolo, above : or because he neglected to 
do justice, and then he has a remedy against the person of whom justice was 
required ; C. book x, De exact. trib., L missi, at the end. Or, thirdly, he is 
one of the people, and then the opinion of Jacobus holds: ff. Nautæ caup. 
stabul., L. Zicet, at the end, &c. 


Whether the person from whom the exaction is made has a remedy against the 
ruler, as well as against the principal debtor ? 


[Ch. clxiv.] 


The second question is, whether the person from whom the exaction is 
made has a remedy against the ruler, as well as against the principal debtor, 
as was shown above. Solution: The principal debtor must first be sued : 
and if he is not solvent, then the ruler, since he, too, himself becomes a debtor 
by refusing justice. That this order must be observed appears from ff. De 
magistr. conven., I. i, at the beginning ; and C. De conven. fisci debitoribus, 
L quomiam. Lastlÿ, resort may be had to the officials, who might have obliged 
the ruler to do justice, but neglected to do so ; ff. De tut. et rati. distrahendis, 
Li, $ nunc tractemus. 


Whether a person seixed on the strength of reprisals may, on his own 
authority, seize persons belonging to the state in 
which he was seized ? 
[Ch. clxv.] 


The third question is, whether a person seized on the strength of reprisals 
may, on his own authority, seize persons belonging to the state in which he 
was seized. And it seems that he may, from ff. Quod quisque iuris, the whole 
ütle. The contrary is the true view; for the title Quod quisque iuris applies 
in the execution of law, as, for instance, if one state has unlawfully declared 
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reprisals against another, the other may do the like against the first. But it 
does not apply in the execution of an act and say that if I have robbed you, 
you may rob me, because that would be allowing retaliation. Against this, 
ff. Ad leg. Aquil. L. scientiam, $ qui cum aliter.. He must return, therefore, 
to his own state, and demand reprisals against the state in which he was seized. 


Whether reprisals can be granted by statutes, in cases noi otherwise 
permitted by the common law ? > 


[Ch. clxvi.] 


The fourth question is, whether reprisals may be granted by statutes, 
in cases not otherwise permitted by the common law. Solution: A state 
may grant them against countries fully subject to itself, even in cases not 
permitted by the common law; but not against countries which are inde- 
pendent, or even allied, as to which see ff. De captivis, L non dubito. The 
reason is, that a grant of reprisals depends on the determination of a cause 
about injustice done, or justice denied, and in this one state cannot make 
rules against another, because “like against like,” &c. Secondly, it depends 
upon whether recourse can be had to a superior of the party refusing to do 
justice. And on this matter one state cannot make rules against another. 
For it could not make a rule that reprisals should be declared, without appeal 
having been made to the superior of the party refusing to do justice. For 
that would be to destroy the jurisdiction of the superior ; De iureiurando, 
venientes. Thirdly, the authority of the superior who declares the reprisals 
is required, this authority being one which does not itself recognize a superior ; 
and on this a state may rule that, without that authority being appealed to, 
one person may be seized for another’s debt ; C. book xi, De omni agro deserto ; 
just as there is a rule that in certain cases a wife is liable for the debt of her 
husband; C. In quibus [modis] causis pign. contrahitur, L. satis: and a son 
for his father ; C. book xii, De primipilo, the last law. 


Whether a statute of a state, which ordains that a son is liable for the wrong 
of his father, may be executed against a son living outside the 
territory of that state ? 


The fifth question is, whether a statute of a state, which ordains that 
a son is liable for the wrong of his father, may be executed against à son 
living outside the territory of that state. Solution: Either the son was 
born at the time of the father’s wrongful act ; and then either the question is 
whether the statute can be executed against the son living elsewhere, and it 
cannot ; ff. De re iudicata, I. & divo Pio, the penultimate section ;: and ff. De 
rebus. auctor. iudi. possidendis, 1. cum unus, $ [cum is] is qui ; or the question 
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is whether a ‘ condiction ”’ can be brought against him on the statute ; and it 
can, because an action follows the person against whom it lies; C. De longi 
tempor. præscriptione, the last law. This-is true, unless the son had acquired 
a domicile elsewhere before the commission of the wrong, or was absent by 
reason of a domicile of origin, because then the other state, as having priority, 
might protect him from the statute. But if the son is born after the com- 
mission of the wrong, then no action will lie against him. For the statute must 
be understood to refer to sons then existing ; ff. De noxal., L. 2n deliclis, $ si 
extraneus ; ff. De milit. testamento, I. [si] Titius. My answer is the same, 
if the statute ordains that one citizen is liable for the wrong of another. A 
person newly become a citizen is not liable for old debts; C. De decur., I. 
providendum ; and note Dinus on ff. Ad municipalem, I. incola. 


Whether it may lawfully be agreed that one person is to be liable for another ? 
[Ch. clxvii.] 


The sixth question is, whether it may lawfully be agreed that one person 
is to be liable for another. Solution : By express agreement of private persons, 
no ; in Authent., Vt non fiant pignorationes. Even if one agrees that another 
over whom one has jurisdiction is to beliable; C. Ne filius pro patre, throughout. 
And although a lord cannot do this, yet the lord’s judge may cause persons of 
such a condition to be seized. 


Of particular war waged for compurgation, which is called the “ duel.” 
[Ch. clxvüi.] 

It remains now to consider the duel, in treating of which I shall first ask 
what a duel is ; secondly, how many kinds of duel there are ; thirdly, by what 
law it is allowed, and by what forbidden ; fourthly, for what reason it is 
allowed, and for what forbidden ; fifthly, for what causes a duel is lawful ; 
sixthly, between whom it is lawful ; seventhly, how it should be waged. 


What is a duel ? 
[Ch. clxix.] 


As regards the first question, I say that a duel is a corporeal fight between 
two persons, deliberate on both sides, designed for compurgation, glory, or 
exaggeration of hatred. I said a “fight.” This is the genus to which it belongs. 
I said ‘“deliberate on both sides.” This distinguishes it from a fight in neces- 
sary self-defence, as to which see ff. De iustit.et iure, L. w#vim; C.Vnde vi, Li; 
ff. De vi et vi arm., L. i, 8 vim vi; ff. Ad leg. Aquil., L. scientiam, $ qui cum 
aliter ; De restit. spoliat., ch. olim, 1 ; and Clemen., De homicidio, s2 furiosus, 
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For in a fight of that kind there is ordinarily no deliberation on the part of the 
attacked, but only on the part of the attacker, or on the part of neither, 
as appears from Clemen., si furiosus, just cited. But in a duel there is 
deliberation on both sides. I said ‘“ between two persons,” because a fight 
is then properly called a duel, following the etymology of the word; Instit., 
De donat., $ est et aliud ; xvi, q. i, si cupis ; dist. xxi, cleros ; De præbend., 
cum secundum. “A fight between two persons,” to distinguish it from 
contracts formed between two persons by mutual agreement of the parties 3 
Instit., De obligationibus, with the rescripts following. And I said 
‘“ corporeal,” to distinguish it from a judicial fight, which also takes place 
between two persons, as plaintiff and defendant ; C. De iudic., L em 
non novam, $ patroni; and the same title, L properandum; and De 
verbor. significatione, ch. forus. For there the contest is not fought by 
the strength of the body, but by the laws ; see the laws just cited. I said 
‘“ designed for compurgation, glory, or exaggeration of hatred”’; for this 
touches the end, and indicates the kinds of duel, as follows below. This, then, 
concludes the description of the genus of duel. 


How many kinds of duel are there ? 
[Ch. clxx.] 


As regards the second question, it must be noted that the duel, as above 
described, is regarded generally, and, as I suggested at the end of the descrip- 
tion, the kinds of duel are indicated by the words placed at the end ; for there 
are three kinds of duel. For a duel is fought either for exaggeration of hatred, 
or to win public glory by the strength of the body, or for the compurgation of 
some accusation brought. 


How a duel is fought for exaggeration of hatred. 


It is fought then for exaggeration of hatred, when men are induced by 
mere hatred, natural in its origin, and of that singular naturalness which 
natural philosophers call the “specific form,” to exterminate one another. 
And I do not find that this duel is regulated by legal rules; but it springs 
from natural first principles, as I shall at once show, and because it is approved 
by sensual experience. 


How a duel is fought to win public glory. 


It is fought, secondly, to win public glory, as in public spectacles, when 
two men prove their bodily strength in various ways. I find that this form of 
duel is regulated by both civil and canon law. By civil law : ff. Ad leg. Aquil., 
L. kac actione, $ si quis in colluctatione ; C. book xi, De glad. toll., the single 
law ; C. De re iudic., L commodis ; ff. De his qui not. infam., L athletæ ; C. 
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De athletis, L. i; C. Quæ res pign. obl. poss., L. spem ; ff. De donat., L. dona- 
hones. Note the gloss on Instit., De hæredit. quæ intest. defer., $ interdum. 
By canon law: De clericis pugnantibus in duello. But there it is also for 
compurgation ; De torneam., throughout. But it is not properly the duel, but 
the “pancratium ”’; ff. Ad leg. Aquiliam, L. kac actione, $ si quis in colluctatione. 


How a duel rs fought for the compurgation of an accusation. 


It is also fought, thirdly, for compurgation ; that is to say, when an 
accusation is laid on a person, and the party challenging to the proof, either 
with or without other proofs, offers to prove it by his bodily strength, and a 
duel is fought, and the person challenged “ purges ”” himself in this way. And 
this also is regulated by law ; De cler. pugn. in duello, cited above ; De purga. 
vulgari, throughout ; ii, q. v, the whole question ; and in the Lombard law, 
to which I shall return when I discuss that part of the subject. 


By what law is the duel permitied, and by what forbidden ? 
[Ch. clxxi.] 


As regards the third question, namely, by what law the duel is introduced, 
it is well to explain the several kinds of duel above set forth, showing, as to 
each, by what law it is permitted, and by what forbidden. And first, of the 
duel which arises on account of exaggeration of natural hatred, as to which 
we must understand that this duel was introduced by natural law, in the sense 
of an instinct of nature proceeding from sensuality to some desired object, 
this being the second signification of the term, as the gloss notes on dist. i, 
ius naturale; and ff. De iustit. et iure, L. 1, $ us autem naturale. And the duel 
itself is forbidden by natural law, in the sense of an instinct of nature proceeding 
from rational intelligence, which is called natural equity. There is also a third 
meaning of natural law ; see the canon quoted, us naturale. It is also forbidden 
by natural law in the sense of the law containing the moral precepts of divine 
law, which is a fourth meaning of the term ; see the canon just quoted. This 
duel is also forbidden by positive law ; that is to say, by canon and civil law. 
Each of these points must be proved. 


How the duel which is fought for exaggeration of hatred is introduced by natural 
law, in the sense of an instinct of nature, proceeding from sensuahty towards 
some desired object. 


I said that this form of duel is introduced by natural law, in the sense of 
an instinct of nature, proceeding from sensuality towards some desired object. 
This is demonstrated as follows : Whatever is productive of the immediate 
cause of an effect is consequently productive of that effect. But this natural 
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law, originally inclining towards such desire, is the inducing cause of this 
sensual desire for duelling. Therefore it is the inducing cause of the duel. The 
major premise is proved. For whatever sufficiently impresses itself on the 
cause of the productive cause thus remotely, impresses itself on the effect ; 
ff. Ad leg. Corn. de sicar., 1. mihi}; C. the same title, L. si quis notandi ; dist.i, 
studeat ; and can. si quis viduam ; De homicidio, de cetero, and ch. presbyterum. 
The minor premise is proved. For from natural disposition, proceeding from 
natural first principles, both higher and lower, come the various inclinations 
of men’s desires. For, if any personal merit or demerit is eliminated, that 
which displeases me will naturally please you, and conversely ; and it is from 
natural disposition, if any accidental quality is eliminated, that à man loves 
and hates. Any one can test this in himself. But the,cause of this is easily 
discovered, if we observe the celestial bodies. For persons who, at the time of 
their birth and at the moment of their birth, have a uniform correspondence 
of the heavenly configuration, and whose paternal origins agree in complexion, 
are undoubtedly by nature the firmest friends. So if these signs are repugnant, 
they are one another’s bitterest enemies. For uniform effect must follow from 
uniform cause ; C. Ad leg. Falc., the last law; ff. Ad leg. Aquiïl., 1. 17ud ; ff. 
De fonte, L.i; De constit., #anslato ; and De translat. episcoporum, ch. inier 
corporalia. And yet here we must note that this natural enmity between man 
and man, as I said before, proceeds from a singular natural disposition, which 
natural philosophers call “ the specific form.” For if we observe the natural 
disposition of the human species, there ought to be friendship between men, 
on account of the uniformity of complexion related to the human form ; and 
on this account the laws say that between man and man there is a duty of 
humanity, to be observed on one side and the other ; ff. De servis expor., 1. 
si servus, at the end ; and C. De neg. gest., L. officio, and the gloss there. And 
so this does not arise from the natural disposition of the species, because we 
do not find it existing naturally if we refer to the several species of animals. 
For between the several species of brutes there is a sort of treaty of union and 
cohabitation, because of the uniformity of complexion related to the specific 
form. But between species and species there is sometimes the extremity of 
repugnance, inducing one to exterminate the other ; for instance, between 
hawks and birds that are good for fowling, cats and mice, dogs and hares. 
and so on. It procceds, therefore, from some individual disposition of repug- 
nance of first principles, higher and lower. Any one may experience the effect 
in himself, Yet this disposition does not ordinarily induce a duel immediately, 
but only through intermediate acts to which the persons quickly proceed, 
though TI believe that the repugnance of individual disposition might be so 
strong that men might proceed to a duel at sight. And this happens when men 
are ruled by sensuality alone, and not by any consideration of reason. From 
this discussion we may infer how this form of duel is introduced by natural 
law, understood in the sense explained. 
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How the duel which is fought for exaggeration of hatred, is forbidden by natural 
law, in the sense of rational intelligence, and by divine law, canon law, and 
civil law. 

[Ch. clxxii.] 


It remains to consider what I said in the second place on this subject. 
For I said that this duel was forbidden by natural law, in the sense of rational 
intelligence, and therefore by the law of nations ; and by natural law in so far 
as it contains the moral precepts of the divine law; and by canon law, and 
civil law. This may be demonstrated more clearly than day, beginning with 
the divine law. For one of the precepts of the Decalogue is, “ Thou shalt not 
kill ’ : and thus it is forbidden by the divine law, and this is the ordinary rule. 
And if the instance of Jephthah be cited, who killed his daughter, and yet did 
not sin, by divine law; Judges, ch. xi; xxii, q. iv, unusquisque ; XXI, 4. V, 
si non licet ; and of Samson, who killed many persons, and himself; Judges, 
ch. xvi; xxiii, q. v, si non licet ; they prove nothing to the contrary, because 
these acts were inspired by the Holy Spirit, as Augustine writes in the first 
book of the De Civitate Dei, quoted in xxüii, q. v, ch. si non licet. So, therefore, 
it is forbidden by divine law by the precept, “ Thou shalt not kill” ; Deutero- 
nomy, ch. v. It is also forbidden by canon law ; De homicid. volunt., dist. i, 
throughout ; xxiii, q. v, si non licet. It is also forbidden by civil law; ff. Ad 
leg. Corn. de sicar. ; and C. the same title, throughout. And if you say that 
those laws forbid voluntary homicide, and therefore the kind of duel from which 
voluntary homicide arises, but that homicide arising from the duel which is 
introduced by natural disposition is not voluntary, being introduced naturally, 
and that therefore those laws do not conclude this case, the solution is ready 
to hand. For although it is introduced by a natural bodily disposition, yet 
the dictates of natural intelligence dispose to the contrary. And the latter 
should be obeyed ; for the natural disposition does not compel, but the will 
remains free; xxii, q. iv, De Tyrüs ; and ch. Nabuchodonosor ; and De Pœnit., 
dist. ü, ch. sicut enim ; and the Philosopher, Ethics, ii. Even astrologers too, 
who demonstrate this more effectively, assert the same. Hence Ptolemy says, 
in the Centiloquium, tenth phrase, “a wise soul dominates the stars.” So, 
therefore, although the bodily disposition proceeds from a natural first principle, 
yet natural intelligence remains, and disposes to the contrary. So it might be 
said of the several kinds of moral vices. For particular men are naturally 
inclined to particular vices : some are proud, some luxurious, some miserly, 
andsoon. Yet they are not excused, because they are not actually compelled ; 
xxiii, q. iv, ch. Nabuchodonosor. Hence the saying of the Philosopher in De 
anima, ii, the treatise on motion, that between sensitive and inteilectual 
appetite there is sometimes opposition. For the sensitive tends in one direc- 
tion, the intellectual in another ; and if the intellect prevails over sense, the 
motion is rational and natural, as if a higher sphere moves a lower. But if the 
contrary happens, the motion is contrary to nature, as if a lower sphere moves 
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a higher ; for although the motion of sense proceeds from nature, inclining to 
vice, yet it is contrary to nature, if sense does not obey intellect, as à subject 
its lord, as the same Philosopher says in the first book of the Politics. This 
kind of duel is also forbidden by natural law, in the sense of natural intelligence, 
which is the same thing as the law of nations. This is proved as follows : For 
common and natural equity springs from natural intelligence, disposing it to 
the conservation of the universe ; and thence positive law had its origin, nay, 
it would be truer to say, it is itself the equity of natural law with some additions 
or omissions : ff. De iustit. et iure. L. ws civile. Since, therefore, this natural 
equity tends to the conservation of the universe, it reprobates the extermina- 
tion of a man, which is a thing tending to the destruction of the world; and I 
speak of extermination tending to the destruction of the world, because the 
extermination of some men tends to the conservation of the world, for instance, 
when bad men are exterminated. For on this account it is in the interest of the 
commonwealth that they should be punished ; ff. De publ. et vecti., L. Zicifatio ; 
ff. Ad leg. Aquil., L. ita vulneratus, at the end ; ff. De fideiuss., 1. si a reo ; De 
sent. excom., #{ famæ. From this discussion we may clearly infer how this kind 
of duel is forbidden by divine law, by the law of nations, by canon law, and 
by civil law. 


How the duel which is fought for the sake of glory is introduced by natural 
law, in the sense of an instinct of nature proceeding from sensuality. 


[Ch. clxxnir] 


It remains to consider what law introduced, and what forbids, a duel 
fought for the sake of the glory of victory at a public spectacle. And I say 
that this kind of duel was introduced by natural law, in the second signification 
of the term—that is to say, an instinct of nature proceeding from sensuality— 
but that it is forbidden by natural law in the sense of the law of nations and 
the divine law. It is also forbidden by canon law and civil law—with qualifi- 
cations, however, as I shall show presently. Let us demonstrate each of these 
statements. TI said that it was introduced by natural law in its second significa- 
tion. This is proved by the arguments set forth in the last section. For sensual 
inclination proceeding from natural first principles induced to the trial of bodily 
strength merely to win glory. Therefore it induces this kind of duel which 
proceeds from that cause, since a producing cause produces its effect ; see the 
laws cited in the last section. This kind of duel, however, is less hateful than 
the first kind, if we regard the end of each. For the first kind of duel has 
extermination for its end, by reason of abiding natural enmity. But the present 
kind does not necessarily lead to extermination, but to victory, which may be 
won without extermination. Therefore it is less hateful, since men’s acts are 
distinguished according to the ends intended ; ff. De furtis, 1. verwm, and L. qui 


iniuriæ ; ff. De [fal.] furtis, 1. qui ea mente ; xv, q. vi, ch.i; xiv, q. v, quidquid ; 


De sent. excom., cum voluntate. Henceit is that the Philosopher says in Ethics, 
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iv, that one who commits fornication with a woman that he may get money 
thereby, is not an adulterer, but a miser. It follows, therefore, that if we 
weigh the end, this kind is less hateful than the former. This is confirmed by 
the following consideration : The first kind arises from hatred, which in itself 
is detestable, if it arises without reasonable cause, as it does there. But this 
kind of duel arises without hatred. For even natural friends would fight duels 
at a spectacle to the end of winning glory. It is confirmed as follows : A thing 
which is less far removed from natural equity, is less hateful ; but this second 
kind of duel is less far removed fromsnatural equity. Therefore, &c. The 
major premise is proved. For detestation and approbation of acts proceed 
from natural equity, on which are founded the prohibitions and permissions 
of the law ; ff. De iustit. et iure, L. 2us civile ; and dist. i, can. îus naturale. The 
minor premise is proved. For this duel departs from the equity of natural law 
only because the killing of a man might follow from it, which is an act tending 
to the destruction of the universe, upon which equity the prohibition of the 
new civil law is founded ; C. book xi, De gladiat., the single law. But it was 
not prohibited by the old law, because proceedings against persons killing one 
another in this way were remitted ; ff. Ad leg. Aquiliam, 1. [hac] qua actione, 
$ ss quais in colluclatione. But the first kind is far removed from natural equity. 
In the first place, because it tends to the necessary extermination of one or 
both. It differs also in being inspired by hatred, which natural equity abhors, 
if it arises without cause. Therefore it is more detestable. This is confirmed 
as follows : That which is wholly injurious and beneficial in nothing, is more 
hateful than that which is partly beneficial and partly injurious. But the 
first kind is wholly injurious, and beneficial in nothing ; but this second kind 
is partly beneficial. The major is clear. For acts are classed as laudable and 
blameworthy by reason of the laudability and blameworthiness of their ends, 
since in such matters the end is weighed ; ff. De ritu nupt., st quis in senatorio ; 
ff. De iure fisci, 1. non intelligitur, $ si quis palam ; ff. De iudictis, 1. cum furiosus. 
The minor is proved. For the first kind has for its sole object mutual extermina- 
tion, which is injurious ; but the second takes place in a public spectacle for 
the pleasure and recreation of the people. And this is why games and spectacles 
are permitted ; C. book xi, De spectacul. et scænic. et lenon., the whole title, 
except the last law ; and C. De expen. ludor., the single law ; a Greek consti- 
tution. This discussion leads to the conclusion that this kind of duel was intro- 
duced by natural law, in the second signification of the term, and that it is 
less hateful than the first kind. 


How the duel which 1s fought for the sake of glory 1s forbidden 
by divine law. 
[Ch. clxxiv.] 
It remains to consider how this kind of duel is forbidden. And I said that 
it was forbidden by divine law, by the law of nations, and by positive law, 
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that is, by canon law and civil law. Now that it is forbidden by divine law 
may be proved thus : For when a thing is forbidden by any law, everything 
which leads to that thing is also forbidden. But homicide is forbidden by 
divine law, and this kind of duel leads to homicide. Therefore, &c. The major 
premise is proved by ff. De sponsal., 1. oratio ; ff. De fideius., 1. cum lex ; C. De 
usuris, L. eos, at the end ; C. De usuris rei iudic., the last law, at the end ; ff. De 
pet. hæred., 1. sed si lege, $ item veniunt ; ff. De mino., L. iü, $ sed utrum. The 
minor is proved by Deuteronomy, ch. v, “Thou shalt not kill.” But that 
this kind of duel leads to homicide is clearer than day. This.is confirmed 
as follows: An act which is alien from the fountain of charity, is forbidden 
by divine law; and this kind of duelling is so alien. Therefore, &c. The 
major is proved ; for charity is the foundation of all the virtues, and excludes 
the vices: De Pœnit., dist. ii, caritas est, and ch. ergo, and the first part 
of that ‘“distinctio ” throughout ; and so a thing which is alien from 
charity savours of the nature of sin, and is therefore forbidden by divine 
law. The minor is proved. For charity is the love of God, and of one’s 
neighbour as oneself; De Pœnit., dist. ii, ch. proximos; but one who fights 
a duel at a spectacle fights in order to conquer his neighbour, and so loves him 
not. Therefore it is forbidden by divine law. 


How the duel whichis fought for the sake of glory is forbidden 
by the law of nations. 


I said, too, that it was forbidden by the law of nations. This is proved 
as follows : An act which tends to the destruction of the universe is forbidden 
by the law of nations. This kind of duelling is such an act. Therefore, &c. The 
major is proved as follows : Natural equity, on which the law of nations is 
founded, tends to the conservation and increase of the universe ; ff. De iustit. 
et iure, L. i, $ îus naturale ; and ff. the same title, 1. ex hoc iure. The minor 
is proved thus: This kind of duelling tends to the destruction and extermina- 
tion of a man, who is the noblest part of the universe, nay, who is the end of 
things created ; ff. De usuris, 1. in pecudum ; therefore it is forbidden by the 
law of nations. This is confirmed thus : An act which is opposed to the pre- 
cepts of natural equity, which is the law of nations itself, or its foundation, 
is forbidden by the law of nations. This kind of duelling is so opposed. There- 
fore, &c. The major is proved thus : Everything whose opposite is commanded 
is forbidden by the law of nations, since the same rule applies to opposites : 
ff. De his qui sunt sui vel alien. iuris, L.i; Instit., the same title, at the beginning ; 
dist. xxxii, kospitiolum. The minor is proved thus : It is one of the precepts 
of the law of nations, that a man is not to be enriched at another’s expense : 
ff. De condic. indebiti, L. nam hoc ; and Sext, De regul. iur., rule locupletari. 
It is also a precept of the law of nations, that you should not do to another 
what you do not wish to be done to yourself ; see the beginning of the Decreta ; 
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but this kind of duelling is opposed to both precepts. And in the first place, 
it is opposed to the first precept because the duellist seeks glory from the 
disgrace of his fellow and neighbour, and he would not wish this to be done to 
himself ; therefore it is forbidden by the law of nations. This is confirmed 
thus: An act which is a kind of unlawful war is forbidden by the law of nations. 

This kind of duelling is so. Therefore, &c. The major is proved, because only 
lawful war has been introduced by law ; ff. De iustit. et iure, L. ex hoc iure ; 
and ff. De captivis, L. hostes. The minor is obvious. For a duel is not a war 
declared by the authority of a prince, nor for necessary defence. Therefore, &c. 
From this we may infer that this kind of duelling is forbidden by the law of 
nations. But the following objection will at once be raised to the foregoing 
arguments. This kind of duelling takes place for a test of fortitude, and 
fortitude is a moral virtue, nay, even a cardinal virtue. But neither moral 
_ virtues nor their exercise are forbidden by the law of nations. Therefore the 
conclusions just reached do not stand. But that there are, here, acts of true 
fortitude, which is a moral virtue, is obvious. For in this kind of duelling 
there are waiting and attack. Solution : In the examination of this contrary 
conclusion we must observe that there is a true fortitude, which is a moral and 
a cardinal virtue, and that neither it nor its operation is forbidden by the law 
of nations. There are also counterfeit forms of fortitude, as to which see the 
Philosopher, Ethics, iv, treatise on fortitude, which participate in the acts of 
attacking and awaiting, and are five in number. For some men attack on 
account of the fear of punishment, because those who flee from a war are 
punished. Others attack on account of their experience in the art of war, as 
mercenaries ; and these, as they readily attack, so they readily flee, as the 
Philosopher says in the passage above cited. Others attack on account of 
anger, without weighing the danger. Others attack on account of hope, not 
believing in the presence of danger, and would not attack if they thought 
that danger was present. Others attack for the sake of winning the world’s 
applause, because it is usual to praise the brave, and to scorn the timid. These 
five qualities are counterfeit imitations of true fortitude, which is a true moral 
and cardinal virtue. But for true fortitude these conditions are required ; 
namely : that a man should act knowingly, for an act done in ignorance is 
not an act of virtue, because prudence ought to control every act of virtue ; 
secondly, he must act from choice ; thirdly, he must choose the act for its own 
sake, that is to say, for the sake of the goodness and worth of the act in itself, 
and not for the sake of something extrinsic to it; fourthly, he must act firmly 
and gladly. All the counterfeit forms mentioned above fall short, more or less, of 
the true form. But they all fall short in this, that those who act according to 
them, do not act for the sake of the act itself, that is, for the sake of its goodness 
and worth. So in the case proposed ; those who do the acts of attacking and 
awaiting in this kind of duel, do them for the sake of glory, not for the sake 
of the goodness and worth of the act in itself; nor, again, are they acting 
hérein in performance of any duty. These arguments are collected from the 
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Philosopher’s treatise on fortitude, Ethics, iv. We may conclude, therefore, 
from the foregoing, that this kind of duelling is forbidden by the law of 
nations. 


How the duel which is fought for the sake of glory is forbidden by canon 
and civil law. 


I said that this kind of duel is forbidden by canon and civil law. Clearly 
it is so by canon law, since that law, in its prohibitions and-permissions, 
imitates the paths of divine law, by which this duel is forbidden, as I showed 
above. It is also proved by De pugnan. in duello, the red and black, although 
there clerks are referred to, because the same rule applies to all. It is better 
proved by the title De torneamentis, where burial is denied to those who die 
in tournaments. This, then, is clear. But how it is forbidden by civil law 
must be considered at some length, because this kind of duel seems to have 
been allowed by the old law of the Digest. This is proved by the text of 
ff. Ad leg. Aquil., L. hac actione, $ si quis in colluctatione sive in pancratio, where 
it appears that a penal action does not lie against one who kills another in 
a duel of pugilists. It appears to be forbidden by a new law of the Code, as 
is proved by the text of C. book xi, De gladiat., the single law. What, then, 
shall we say ? Shall we say that the old law has been amended by the new ? 
ff. De legibus, 1. non est novum. Here I think we should observe that a fight 
is not necessarily bloody, where it does not tend to the shedding of blood, as 
when men wrestle with their arms, or the like ; and I do not find that this 
kind of wrestling is forbidden by the civil law, either old or new; nay, the 
new law even permits spectacles for the recreation of the people ; C. book xi, 
De spectac., the whole title, except I. Zenones ; and C. the same book, De ex- 
pen. ludorum, throughout. But a fight may tend to the shedding of blood, as 
in tournaments and in a duel to the death; and this is undoubtedly forbidden 
by the new law of the Code ; C. book xi, De gladiat.; and the reason of the 
prohibition is suggested when it is proved that it is forbidden by divine law, 
and by the law of nations. But it appears to be permitted by the old law ; 
ff. Ad leg. Aquiliam, 1. hac actione, $ si quis in colluctatione. But perhaps you 
will make the following objection. Vou will say that this duel is forbidden 
by the law of nations; but the civil law is not an equity different from the 
equity of the law of nations ; it is the equity of the law of nations itself, with 
details and limitations of its own added ; ff. De iustit. et iure, L. îus civile : 
therefore, if it is forbidden by the law of nations, it cannot be permitted by 
the civil law; otherwise the civil law will be opposed to the law of nations. 
I have hesitated at this opposition ; but I have weighed the words, $ si quis 
in colluctatione, and the intention which I believe the legislator to have had. 
And by way of evidence I observe that permission may be of three kinds. 
It may be a simple permission, which remits and waives a penalty; dist. iv, 
denique; for, as the gloss there notes, a remission of penalty, not of blame, 
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is there made. The second form of permission removes the obstacles to that 
which is permitted, as the text says that Jews are permitted to dwell among 
ourselves, for the obstacles which hinder them from being able to dwell with 
us according to their rites are removed; dist. xlv, gui sincera. À third form 
of permission is also found, which assists the act which is permitted; for 
example, we say that the Church sometimes permits a clerk to be put to death 
by a secular judge, by affording assistance, because it actually hands him 
over, De iudic., ch. cum non ab homine; De crim. falsi, ch. ad falsariorum ; 
and De verb. significatione, ch. novimus. The second form of permission adds 
something to the first, because it removes an obstacle, which the first did not, 
for it only remitted a penalty. The third adds something to the second, 
because it assists the permitted act, which the second did not, for it only 
removed obstacles. Now to apply the words to the case in point, if I rightly 
_ understand the section, $ ss quis in colluctatione, the text there remits the 
penalty on one who kills another in a wrestle, and it adds the reason, which 
is that the injury is not intentional. The permission given will therefore be 
the first form, which remits a penalty, but I nowhere find the law providing 
that this duel is permitted by the second or third forms of permission. But 
there is no opposition if the law of nations forbids, and the civil law remits 
the penalty ; for the civil law, which imposes a penalty for homicide, imposes 
it for an intentional act ; and so, as intention is here wanting, the civil law 
remits the penalty, as shown above. From this discussion we may infer by 
what law this kind of duel is forbidden, and by what it is permitted. 


For what reason is the duel permitted, and for what is it forbidden ? 
[Ch. clxxv.] 


In the fourth division of the subject, which asks for what reason it is 
permitted, and for what forbidden, we must consider-what law forbids, and 
what permits, the duel of compurgation. And this is properly and strictly 
called ‘“ duel ”’ in ordinary usage. And I say that the duel is forbidden by 
divine law, and by the law of nations, and by positive law. By the canon 
law, without exception. By the civil law, as a general rule ; but it is permitted 
in certain cases by the Lombard law, as I shall show when I discuss them. 


How the duel of compurgation is forbidden by divine law. 


That this duel is forbidden by divine law is proved as follows : An act 
which is a temptation of God is forbidden by divine law. But this duel is so. 
Therefore, &c. The major is proved by the precept, ‘ Thou shalt not tempt 
the Lord thy God.” The minor is proved ; for God is tempted when anything 
against nature, which is not possible except by a divine miracle, is asked of 
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Him, as it is directly in this duel of compurgation. For it is natural that 
a stronger and more skilful man should conquer a less strong and less skilful k 
nor can the contrary happen in the natural order of things. But sometimes 


the less strong and less skilful has justice on his side ; and by the duel we ask. 


that he may obtain the victory, and his justice be declared. 50, therefore, 
God is tempted to work a miracle. This is confirmed thus: An act which is 
invented by the contrivance of the Devil is forbidden by divine law. This 
duel is so. Therefore, &c. The major is proved. For nothing is common to 
God and the Devil, to light and darkness. The minor is proved by üi, q. v, ch. 
Mennam; and ch. consuluisti, in the same cause and question. This is con- 
firmed thus : An act by which an innocent person is condemned, is forbidden 
by divine law. This duel is such an act. Therefore, &c. The major is proved. 
For God does not wish the innocent to be condemned ; xxii, q. üi, Ch. queæritur. 
The minor is proved by De purg. vulgari, ch. significantibus. Therefore, &c. 


H ow the duel of compurgation 1s forbidden by the law of nations. 


Secondly, I said that this duel is forbidden by the law of nations. This 
is proved as follows : An act which is opposed to natural equity, on which 
the law of nations is founded, is forbidden by the law of nations. But the 
duel of compurgation is such an act. Therefore, &c. The major is clear. The 
minor is proved ; for the equity of the law of nations dictates that offenders 
should be punished, the innocent acquitted. But in this duel the reverse 
sometimes occurs. Therefore it is forbidden by the law of nations. It is 
also opposed to the precept, “ quod tibi non ius,” at the beginning of the 
Decreta. 


How the duel of compurgation is forbidden by canon law. 


I said that it was also forbidden by canon law. This is clear from De purg. 
vulg., throughout ; De pugnan.. throughout ; üi, q.v, from ch. consuluisti to 
the end of the question. And the same reasons might be given which were 
given to prove that it is forbidden by divine law, since canon law follows the 
prohibitions and permissions of divine law. This is confirmed. And this 
proves also that it is forbidden by civil law. For an act which excludes the 
observance of positive law is forbidden by positive law. This duel does 50. 
Therefore, &c. The major is proved. For if an observance is ordained by 
positive law, it follows that the exclusion of the observance is forbidden ; for 
as one rule governs one case, the opposite rule governs the ‘opposite case : 
ff. De his qui sunt sui vel al. iur., Li; Instit., the same title, at the beginning ; 
dist. xxxii, hospitiolum. The minor is proved ; for positive law has provided 
actions, both civil and criminal, and a whole judicial system, whereby it pro- 
ceeds to declare the rights of parties ; C. De iudiciis, L. properandum; Authent., 
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 offeratur ; C. De litis contest., the single law; C. De sentent. et interloc. omn. 
iudic., L. prolatam; and De probationibus, ch. quoniam contra ; so that every 
man may receive his due; xii, q. ii, cwm devotissimam; ff. De iustit. et iure, 
L sustitia ; and Instit., the same title, $ iustitia. But duelling utterly excludes 
this observance. Therefore this duel is forbidden by positive law. This is 
confirmed thus : An act whereby justice is denied to parties is forbidden by 
positive law ; but this duelis such an act. Therefore, &c. The major is proved, 
because positive laws are promulgated to this end by divine permission through 
the mouths of princes ; C. De long. tempo. præscript., the last law; dist. vi, 
quo iure; xvi, q. i, placuit. The minor is proved, because in this duel it 
sometimes happens that the innocent falls, and thus a wrong is inflicted on 
him ; and it sometimes happens that the guilty prevails and so justice is not 
done to the challenger. This discussion leads to the conclusion that this kind 
of duel, the object of which is the compurgation of an accusation, will be 
forbidden by positive law ; by canon law, without exception; by civil law, 
as a general rule. - 


How the duel of compurgation is forbidden by civil law, as a general rule. 


I said, also, that as à general rule this duel is forbidden by civil law. 
It is allowed, however, in two cases by the Lex Frederici, De pace tenenda 
et eius violatoribus ; for example, if a man kills another in times of peace, 
and there is no doubt about the homicide, he is punished by capital punish- 
ment as a breaker of the peace, unless he wishes to prove by a duel that he 
did the act in self-defence, and this is a special case in which the accused has 
an option of the duel. The other case is, that if a man wounds another in 
times of peace, he will be punished, unless he wishes to prove that he did it 
in self-defence. These two cases are in De pace tenenda et eius violatoribus, 
the single law, the first in $ s2 quis hominem infra pacem, the second in $ si quis 
alium, in the same law. But the Lombard law allows it in other cases, as 
I shall show below. This concludes the third principal part of this treatise, 
on the question what law introduced the duel, and what law forbids it, the 
severai kinds of duel being distinguished. From the above, therefore, the 
explanation of the fourth part is clear, namelyÿ, for what reasons it is forbidden 
and permitted. For the first duel is forbidden by every law, and permitted 
by none ; and the reasons have appeared above. So in treating of the second, 
and of the third, I reduce the several matters debated in the several parts to 
this proposition. 


In what cases is the duel of compurgation permitied ? 
[Ch. clxxvi.] 


We must consider the fifth principal head, namely, in what cases the 
duel is permitted. Of the first kind, I have said that it is permitted in no 
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case. Of the second kind, I have said in what sense it is permitted. We must 
now consider the third kind, since the Lombard law permits it in several 
cases, and devote the rest of the treatise to this third kind alone. 


How the Lombard law permits the duel of compurgation in twenty cases. 


We must ask, then, in what cases this duel is permitted, besides the two 
noted above, which are found in the Lex Frederici, De pace tenenda et eius 
violatoribus. Solution: Duel is permitted on a charge under the lex Tulia 
maiestatis, when one man brings that charge against another ; Lombarda, 
De publicis criminibus, 1. si quis, the last law. Secondly, when a wife is charged 
with having been privy to the death of her husband ; Lombarda, De consilio 
mortis, L. si mulier, the last law. Thirdly, in the wrong of “ cucurbitatio,” 1f 
one calls another ‘“ cucurbita ’ ; Lombarda, De conviciis, 1. si quis alium. 
The fourth case is where a homicide is committed during a truce ; Lombarda, 
De homicidio, 1. qui intra treugam. The fifth is for a homicide committed by 
steaith; Lombarda, De homicidio, 1. Ziber homo. The sixth is in a charge of 
parricide, if it is said to have been committed out of desire for the dead man's 
goods ; Lombarda, De parricidio, the last law, at the end. The seventh con- 
cerns à theft by a slave, if the master should deny that his slave committed 
the theft ; Lombarda, De furtis, 1. s1 quis alium, which, according to some, 
was a law ‘“ convalcosiana.” The eighth is on a charge of adultery, as if one 
is accused of having committed adultery with another’s wife; Lombarda, 
De adulterio, IL. 1. The ninth is if a man says that adultery has been com- 
mitted with a woman, and wishes to prove it in this way ; Lombarda, De 
iniur. muler., L. 11, st quis puellam. The tenth is if it is said that a man has 
wrongfully possessed à movable or immovable thing for thirty years ; Lom- 
barda, De præscript., 1. si quis alium. The eleventh is between conflicting 
witnesses ; Lombarda, De testi., 1. si quis cum altero ; which is allowed if the 
witnesses are called by opposite parties ; if by the same party, there is no duel. 
For either the plaintiff proves his case, and the defendant is condemned, or 
he proves nothing, and the defendant is acquitted. But if they are called by 
opposite parties, and in other respects the sides are equal, then a duel takes 
place. The twelfth case is for a father’s debt, against a son who denies it ; 
Lombarda, Qualiter quis se defendat, et in quibus casibus pugna prohiberi vel 
fieri debeat, 1. sv quis post mortem. And the true meaning of that law is that 
it refers to a debt arising from delict. The thirteenth case is for arson, if 
action is brought against the wrong-doer ; Lombarda, Qualiter quis se defen., 
etc., 1. si quis ahium. But a duel does not take place if action is brought against 
an accessory ; Lombarda, De consiliis illicitis, the single law, at the end. The 
fourteenth is for adultery, as if a husband saysthat his wife is an adulteress : 
Lombarda, Qualiter quis se defendat, etc., L. s2 quis uxorem. The fifteenth 
is 1f a husband suspects that another has misconducted himself with his wife : 
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and by misconduct the law means carnal intercourse ; Lombarda, Qualiter 
quis se defendat, etc., si quis amodo. The sixteenth is for perjury: Lombarda, 
Qualiter quis se defendat, etc., 1. de furto. The seventeenth case is a duel for 
‘‘investiture,” as when one man says that he was invested first, and was 
ejected from possession, and another says the same ; 1. de investitura. The 
eighteenth is for the denial of a deposit, as where more than twenty solidi 
have been deposited ; 1. si quis pro se. The nineteenth is where a man is 
accused of having extorted a charter by violence ; Lombarda, Qualiter quis 
se defendat, etc., 1. si quis dixit. The twentieth and last case is a duel on 
a claim for a slave’s freedom; I. si servus. Some say that this law was 
‘’convalcosiana.”” 


Between whom should a duel be fought ? 
[Ch. clxxvii.] 


We must consider the sixth principal head, namely, between whom a duel 
may be fought. 


How the duel of compurgation should generally be fought between principals. 


And I say that the rule of the Lombard law, which allows a duel in the 
cases above mentioned, is that a duel should be between principals. But to 
this rule there are eight exceptions. First, if youth forbids it. Second, if 
the decrepitude of age, for therein is labour and pain. Third, if some infirmity 
prevents a party from fighting a duel. These three cases are found in Lom- 
barda, Qualiter quis se defendat, etc., L. quacunque lege ; and De parricidio, 
the last law. The fourthis if a slave, who is in the quasi-possession of servitude, 
claims his freedom; then the master fights by a champion; Lombarda, 
Qualiter quis se defendat, etc., 1. st quis servum propter appetitum. The fifth 
is if the person is ecclesiastical ; for instance, where clerks or counts have 
causes against one another, or against others ; then they fight by champion ; 
Lombarda, Qualiter quis se defendat, the last law. The sixth is where a woman 
is accused of adultery ; Lombarda, the same title, 1. s2 quis uxorem. The 
seventh is if the witnesses of the plaintiff contradict the witnesses of the defen- 
dant ; then the witnesses of the plaintiff should choose a champion, and the 
witnesses of the defendant another . . .®; Lombarda, the same title, L. st 
quis cum altero. The eighth is if a slave is accused of theft ; Lombarda, De 
furtis, 1. si servus, dum de furto. To-day, however, by custom any one is 
permitted to have a champion. 


How is a duel to be fought ? 
| [Ch. clxxvui.] 
We must consider the seventh principal head, namely, how a duel is to 
be fought. 
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How the duel of compurgation is modelled on a contentious trial. 


And here I premise that a duel is modelled on a contentious trial; for 
just as in a trial there are plaintiff, defendant, judge, instruments supporting 
the case, by means of which, taken in the wide sense as including everything 
which supports the case ; ff. De fide instrum., Li; a declaration of the truth 
is arrived at, so that a definite judgement may be pronounced, so in a duel 
there are plaintiff and defendant, that is, challenger and challenged, judge, 
and “instruments,” that is, arms, with which the parties strikè one another. 
For just as in a trial one party convicts the other by means of witnesses, 
documents, and confessions ; De restit. spol., cum ad sedem ; so in a duel he 
convicts him by bodily arms ; and as in the trial one is convicted in the event 
of condemnation, so in like manner one is convicted in the duel. We must 
therefore examine this trial by duel, on the analogy of a contentious trial. 


Whether àn oath ‘ de astu”’ should be taken in a duel, and by whom ? 


[Ch. clxxix.] 


And first I ask whether an oath ‘“ de astu ” should be taken, and whether 
by the challenger and the challenged, or by one of them, and by whom ? 
Now an oath ‘‘ de astu ”’ in this trial is the same thing as an oath ‘ de calumnia ” 
in a contentious trial in a civil or ecclesiastical court. And it appears that both 
should swear an oath. For the oath “ de calumnia ” is taken in a contentious 
trial by the plaintiff and the defendant ; C. De iur. calumn., L. i, and I. üi; 
and Authent., the same title, principales ; Extra., the same title, throughout. 
So in like manner here, since there is the same reason, there is the same dis- 
position of law; ff. Ad leg. Aquil., 1. i7ud ; C. Ad leg. Falc., the last law ; 
De constitut., anslato ; and similar passages. Solution : There have been 
various opinions on this point, if we regard the Lombard law. One opinion, 
said to have been that of the Mantuans, was that in this trial by duel an oath 
‘de .astu ”” is taken by both parties, both plaintiff and defendant ; and 
according to them, all laws which speak of not taking the oath ‘ de astu ” 
are amended. They cite Lombarda, Qualiter quis se defendat, 1. mentio. But 
that law has four possible meanings. One, that it refers to conflicting wit- 
nesses, that there should rather be a duel than they should perjure themselves. 
The second, that it refers to two persons claiming to be in possession, that they 
should fight a duel instead of giving up possession. The third, that it refers 
to one against whom an oath that he has committed theft has been taken, 
who wishes to swear the contrary. The fourth, when two persons are litigating 
before a Judge, and one swears that he has taken an oath, and the other wishes 
to swear the contrary. Their view seems to be disapproved, because the law 
did not require an oath from the defendant, so that the plaintiff only takes an 
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oath ; Lombarda, Qualiter quis se defendat, 1. si quis alium astu. There is 
an exception when a duel is fought because of a conflict of witnesses ; Lom- 
barda, De testi., the last law; and Qualiter quis se defendat, 1. si quis cum 
alio. A second opinion was that of Carolus Beneventanus, who wished to 
distinguish between one who comes to the duel in a cause entirely concerning 
himself, and one who comes in a cause directly concerning another, or con- 
cerning another primarily and himself only secondarily. In the first case, 
as when a man challenges another for theft or arson done to himself, or 
adultery with his wife, he says it is material to note whether the challenger 
says, “ you have committed,”” or ‘ I suspect that you have committed.” In 
the first case, he ought to swear that the thing is so. In the second case, he 
ought to swear that he has a just suspicion ; and when he challenges on grounds 
. of suspicion, he ought to adduce the reason of his suspicion ; for instance, 
that he saw the man speaking with his wife, and so on. But if a man challenges 
another to a duel in a cause which concerns another—that is, not for any 
wrong committed against himself, but for one against another, as when a man 
challenges on a charge of treason-—then, when he comes forward as a witness, 
he ought to swear that the thing is so, just as a witness takes an oath; C. De 
testi., L. 2urisiurandi ; De testi., ch. fuis, and ch. cum nuntius ; and similar 
passages. And so he says that the defendant should swear that the thing 
is not so. This opinion, so far as it concerns the oath of the defendant, is 
disapproved, as I showed just now. A third opinion, said to have been that 
of the Papienses, was, that no oath should be taken by the defendant and 
the challenged, but only by the plaintiff. As to the plaintiff, this is proved by 
Lombarda, Qualiter quis se defendat, 1. s2 quis astu. As to the defendant, 
it is proved thus: The defendant is bound to one of two things, either to 
fight, or, if he refuses, to be condemned. Therefore an oath on his part has 
no effect, and so should be omitted as superfluous ; C. De appel., L. amplhorem, 
$& in refutatoriis ; ff. De procuratoribus, 1. non cogendum, $ Sabinus. À fourth 
opinion, which was that of a certain Albertus, was that the plaintiff always 
takes an oath except on a charge of treason, and when witnesses are in conflict, 
and on a question of the investiture of an estate. As to the accused, he agrees 
with the others, except with the Papienses. And I believe it is true that the 
plaintiff takes an oath as a general rule, except in the cases above mentioned. 
And the reason is, that the defendant may be compelled to clear himself, 
although there is as yet no judgement against him ; but the laws indeed require 
that he should at least be ‘ infamis,”” and then, if his proofs fail, he is liable 
to compurgation ; De purgat. canon., throughout; ïi, q. iv, throughout; De 
accusat., qualiter ii, and this passage should be noted there. So, then, by the 
Lombard law, which permits a duel in the cases above enumerated, an oath, 
at least on the part of the plaintiff, should precede; and the oath should 
conform to the terms of the challenge, so that, if the challenge asserts a fact, 
he should swear to a fact ; if a suspicion, he should swear to this, just as 
a difference is noted between an oath ‘de calumnia ” and an oath “de 
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veritate”’ the one asserting belief, the other a fâct, as Carolus pointed 
out. But as to the defendant, I can conceive no reason for an oath being 
necessary. 


Whether when one party has a champion in the cases allowed by law, the 
other party may have one t00 ? 


[Ch. clxxx.] 


Secondly, I ask whether, if one of the parties has a champion, in the 
cases allowed by the Lombard law, which are eight in number, as I noted 
above, the other party may then have a champion too. Solution: There 
have been various opinions on this question. Some authorities say that he 
may. They cite Lombarda, Qualiter quis se defendat, L gwicunque. There 
is an exception in the case where a slave contends against his master. A 
second opinion was that the other party may not. The reason given is this : 
For the law allows a champion in three cases ; therefore it refuses it in others ; 
#. De legi., L îus singulare ; ff. Ad municip., L 1; ff. Solut. matrimon., 1. 
si cum dotem; C. De procur., 1. maritus ; De translatione prælatorum, ch. 
inter corporalia ; and similar passages. I think that here we must observe 
that this trial by duel differs from a contentious trial in this, that in a con- 
tentious trial a party is ordinarily represented by another, and for this reason 
the use of “ procurators ”” was introduced; ff. De procurat., Li, [and L] $wsus ; 
but in a duel the party ordinarily appears in person, and in this a duel resembles 
a criminal trial, in which a ‘“ procurator ”” does not appear to plead the cause ; 
#. De public. iudic., the penultimate law, $ qui ad crimen ; and ff. De procurat., 
L servum quoque, $ publice ; and De accusationibus, ch. Hicei, and ch. veniens. 
And the reason is, that sentence of condemnation cannot be pronounced on 
the procurator, because he is innocent ; nor on the principal, because he is 
absent ; ff. De pœnis, 1. absentem. It is exactly the same in the duel; for 
duellists fight to overthrow one another, in order that the truth may be elicited 
by this mode of proof. And so, as a rule, a champion does not appear, except 
in the permitted cases. If, then, a case arises in which one party has the right 
to a champion, but the other has not, the former alone will have a champion. 
But if both parties have the right, they will both have champions, unless we 
are to say that in order to preserve equality on the two sides, wherever one 
is allowed a champion the other may have one too ; C. De fruct. et lit. expensis, 
L éerminato ; De mutuis petit., ch. ï, and throughout the title ; Sext, De regul. 
iur., rule non licet ; and this latter view is more equitable ; but the former, 
which observes the rigour of the law, is more correct. 
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How are champions to be given and assigned in cases where both 
parties are allowed them ? 


[Ch. clxxxi.] 


Thirdly, I ask, How are champions to be given and assigned in cases 
where both parties are allowed them ? Solution: Here I observe that cham- 
pions in a trial by duel are like advocates in a contentious court, and so I infer 
that, just as there ought to be an equal assignment of advocates in a conten- 
tious trial; C. De postul., 1. providendum ; so there ought to be an equal 
assignment of champions when both sides are allowed them. But when the 
principals fight, equality or inequality is not to be regarded, since they conduct 
their own case to an issue by their own bodily strength. 


Whether any one may be allowed as a champion ? 
[Ch. clxxxii.] 


Fourthly, I ask whether any one may be allowed as a champion. Solution : 
As was said above, a champion is here like an advocate ; and therefore, just 
as any one is admitted to plead, unless he is a prohibited person ; ff. De postul., 
Li; so any one is admitted to the office of champion, unless he is disqualified 
by law. But a thief is disqualified ; Lombarda, Qualiter quis se defendat, 
1. si ut campionem. And the reason is, because he is “ infamis ” ; ff. De furt., 
1. non potest ; and if he is defeated, it is presumed to be by reason of his own 
wrong-doing ; so, too, other persons convicted of grave crimes are disqualified 
for the same reason. 


In whose election is the duel ? 
[Ch. clxxxiii.] 


Fifthly, I ask, In whose election is the duel? Solution: As a rule, it is 
in the election of the plaintiff, on the analogy of a contentious trial. See 
Lombarda, Qualiter quis se defendat, L. si guis amodo. There is an exception 
in a charge of treason, where the plaintiff may be compelled to fight ; and 
where one has used the expression ‘“ arga ” ; Lombarda, De publicis criminibus, 
the last law; and Lombarda, De iniur. mulier., L ü. 


How is the duel to be ordered ? 
[Ch. clxxxiv.] 
Sixthly, Ï ask, how the duel ought to beordered. Solution: The law does 


not ordain, but custom prescribes, that a small but ample place should be 
chosen, in the city or outside; and this place should be enclosed with ropes, 


350 THE LAW OF WAR 


so that, when the word is given, no one except the duellists may presume to 
enter, nor to make a disturbance, which might distract one of the parties. 
And the judge will be there, in a place whence he can see both combatants, 
and how one meets the other, in order that at the end he may pronounce 
whether one has been defeated in the duel. 


With what arms should the duel be fought ? 
[Ch. clxxxv.] 

Seventhly, I ask with what arms the duel should be fought. Solution : 
The Lombard law allows shields and clubs ; Lombarda, De testi., 1. si quis 
cum altero ; and Qualiter quis se defendat, 1. mentio ; and these ought to be 
equal and presented by the judge. 


Whether, if the arms or the club of one of the combatants are broken, or 
fall, others ought to be given him ? 


[Ch. clxxxvi.] 


Eighthly, I? ask whether, if the arms or the club of one combatant are 
broken or fall, others ought to be given him. And it seems that they ought. 
For the text says that the fight is to be with clubs and shields ; Lombarda, 
Qualiter quis se defendat, 1. mentio ; and Lombarda, De testi., L. si quis cum 
altero ; but if others should not be given him, it would not be with clubs. 
Therefore, &c. This is confirmed. For clubs in a duel are like witnesses and 
documents in a contentious trial; but in a contentious court witnesses and docu- 
ments may be produced again, if the testimony of some of them is lost before 
publication and the making up of the depositions ; Authent., De testi., $ s2 
vero ; De testi., fraternitatis ; and Clemen., the same title, festibus. Some 
authorities agree to this if the arms are broken, but not if they fall; for then, 
they say, the mishap should be imputed to the luck of the party. Others say 
that in no case are fresh arms to be given, but that any mishap is a matter of 
luck. Others say that the matter depends on custom. I think that the second 
opinion is true; that is to say, that other arms should not be given, whether 
the first set fall, or are broken, unless there is a custom which can operate 
to the contrary ; ff. De legi., 1. de quibus ; C. Quæ sit long. consue., L ïi; dist. 
xi, consueludinis ; dist. i, consuetudo. And the reason is this: For in a duel, 
as I said at the beginning of the treatise, we sometimes ask for what is contrary 
to nature, namely, that the less strong and less active of the parties should 
defeat the stronger and more active; and this sometimes happens by the 
intervention of chance. Therefore each of the combatants should be left to 
submit to the chances to which they have freely exposed themselves ; otherwise 
the character of the duel of compurgation would be lost. This is confirmed. 
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For if we should say that new arms should be given, when the old arms fall, 
then by the like reasoning we should say that a combatant who falls should 
be raised up, which is absurd. For by these chances it sometimes happens 
that the stronger is defeated, and herein the judgement of heaven is shown. 


Which of the combatants ought to strike first ? 
[Ch. clxxxvii.] 


Ninthly, I ask, Who ought to strike first in a duel? Andit seems that the 
challenger should ; for this trial by duel is like a contentious trial, as I have 
often mentioned above. But in a contentious trial the plaintiff first delivers 
his ‘ libel ”” to the defendant, and the defendant replies later ; C. De lit. con- 
testat., in Authent., offeratur ; and De libel. oblatione, ch. i. Therefore, by 
parity of reasoning, the challenger will first strike the challenged. On the 
other side is the argument that greater favour is to be shown to the defendant ; 
ff. De obl. et act., L. Ayrrianus ; ff. De regul. iur., rule favorabiliores ; Sext, the 
same title, rule in pœnis. Solution: I think the first view is true, notwith- 
standing the citations to the contrary, because those laws refer to the end of 
the trial, when there remains only the definitive judgement; because then it is 
true that the defendant should be favoured. But at the beginning the plaintiff 
is to be favoured ; ff. De iudic., L. si quis intentione ambigua ; and ff. De verb. 
obligationibus, 1. inter stipulantem. Or we might say that no order is to be 
observed in this, but that the combatants should be allowed to anticipate one 
another, or even to strike at the same time. 


Whether a duel not ended on the first day, may be ended 
on the following day ? 
[Ch. clxxxviii.] 
My tenth question is, whether, if à duel cannot be ended on the first day, 
it may be adjourned to the following day. Solution: I say that it may; for 
I say that it should be renewed until it is finished. 


Whether one who fails in a duel is to be condemned to pay cosis ? 
[Ch. clxxxix.] 

My eleventh question is, whether one who fails in a duel ought to be 
condemned to pay his adversary’s costs. Solution : On the analogy of a con- 
tentious trial, in which the vanquished is condemned to pay the victor's 
costs : C. De iudiciis, 1. properandum, $ sin autem ; C. De fruct. et lit. expens., 
1. ferminato ; De dolo et contum., ch. finem ; De pœnis, ch. calumniam ; so 
in the duel we might say, ‘“ victus victori,” &c. 
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Wahether, if the challenger fails in a duel, he is to be punished by the 
penalty of retaliation ? 
[Ch. cxc.] 


My twelfth question is, whether, if the challenger fails in a duel, he is to 
be punished by the penalty of retaliation. Solution: On the analogy of a 
criminal contentious trial, where the penalty of retaliation is imposed on the 
accuser if he fails; De accus., ch. super his; the same title, ch. hcet ; and 
C. De accusat., the last law; so in a duel, when it is fought for public 
vindication, to punish one who has made an accusation. ‘ 


Whether one who has been challenged to a duel on account of an accusation, and 
has been defeated and condemned, may be charged with the same 
accusation în a contentious trial? 

[Ch. exci.] 


My thirteenth question is, whether one who has been challenged to a duel 
on account of an accusation, and has been defeated and condemned, may be 
charged with the same accusation in a contentious trial. Solution: It might be 
said that he may, since the civil law does not approve, but utterly disapproves, 
of the duel of compurgation ; C. book xi, De glad., the single law ; and so does 
the canon law ; De pugnant. in duello ; and De purg. vulg., throughout ; as 
I have often pointed out above, at the beginning of the treatise. This phrase, 
‘disapproved by law,” precludes juridical discussion, and therefore it is no 
objection to say that the wrongful act of a person is not to be enquired into 
more than once ; ff. Naut. caup. stabul., 1. Zicef, at the end ; and De accusat., 
ch. de his ; because those laws refer to a case in which the former examination 
and discussion have been juridical, and so we may conclude that an acquittal 
by duel does not give rise to an ‘“ exceptio rei iudicatæ ”” against one who 
wishes to bring an accusation in a contentious trial. This is true, unless the 
custom of the district is to the contrary, so that the Lombard law, for 
instance, is to be observed, whose disposition I have followed hereïn ; and the 
solutions of the preceding questions are to be limited accordingly. 


39 


Whether one who challenges another to a duel on account of a public accusation, 
and withdraws from the duel, incurs the Turpilian penalty ? 
[Ch. cxcii.] 


My fourteenth question is, whether one who challenges another to a duel 
on account of a public accusation, and withdraws from the duel, incurs the 
Turpilian penalty. And it seems that he does, on the analogy of a criminal 
contentious trial; ff. Ad Turpilianum, L. i, $ si quis autem. Solution: At 
common law the question would not arise, since the common law disapproves 
of this mode of trial; see above. But, according to the law which allows it, 
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we might say that on the same equitable grounds the man should be punished ; 
and I say that the matter is in the discretion of the judge, since the law is 
silent ; De offic. iudicis delegat., ch. de causis, at the end; ff. De iur. delib., 
Li But I do not think he incurs the Turpilian penalty, since penalties are 
not to be enlarged ; ff. De lib. et posth., 1. cum quidam ; and dist. i, De Pœnit., 
$ pœænæ ; Sext, De reg. iuris, rule in pœnis. These conclusions, as I said, 
proceed from Lombard law. For, at common law, one who withdraws from 
a duel is not punished ; nay, he obeys the law in doing so, and breaks it if 
he goes on. 


Whether one who challenges another to a duel by Lombard law may withdraw 
with the leave of the judge ? 


[Ch. cxciu.] 


My fifteenth question is, whether one who challenges another to a duel 
by Lombard law may withdraw with the leave of the judge. It appears 
that he may, on the analogy of a prosecutor asking for discontinuance ; 
ff. Ad Turpil., L. abolitio, and I. si quis interveniente, and 1. Domitianus ; C. De 
abolit., throughout. Solution: At common law this is clear, because he may 
withdraw without discontinuance, and he does right to do so. By Lombard 
law, too, I think that the judge may allow it for good reason, on the analogy 
of a prosecutor, quoted above. 


Whether one who challenges another to a duel may withdraw without penalty before 
joinder of issue ? and also when should issue be said to be joined in a duel ? 


[Ch. exciv.] 


My sixteenth question is, whether one who challenges another to a duel 
may withdraw without penalty before joinder of issue; and herein T also 
ask what is the point of time in a duel which corresponds to joinder of issue 
in a contentious trial. And it seems that he may withdraw before that time 
without penalty. For before joinder of issue one is not said to be “bringing 
an action,” but to be ‘“ intending to bring an action ” ; ff. Rat. rem haberi, 
1. amplius. Therefore, up to that time he may withdraw. This is confirmed. 
For before joinder of issue one who withdraws is excused ; ff. De in ius vocando, 
1. quamuis. Therefore, &c. It is confirmed by C. De adulter., I. sine melu ; 
ff, the same title, 1. miles, $ socer ; and ff. Ad Turpilianum, L. quæsiium. In 
the opposite sense is ff. Ad Turpilianum, L. in senatus, $ qui post, where the 
text proves that one who withdraws from an accusation before joinder of 
issue is liable to the Turpilian penalty. To the same effect is C. De calum- 
niatoribus, the penultimate law. Solution: This question presupposes the 
decision of another question, namely, what is the point of time in this trial 
by duel which corresponds to joinder of issue. And it seems to be after one 
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blow of the plaintiff, and one of the defendant, because in a contentious trial 
‘issue is joined by the claim and the defence which follows it ; C. De iudicüis, 
L rem non novam, $ patroni ; C. De litis contestat., Authent., offeratur ; and 
Extra., the same title, the single chapter. Butina duel the first blow takes 
the place of the claim ; the second, which is by the defendant, is the defence ; 
and so issue is thus joined. I believe, however, that the true view is, that issue 
is joined when one party challenges, asserting that the other has committed 
the crime, and the other deniesit. And it is obvious that this is the true view. 
For the oath ‘‘ de calumnia ” is taken after joinder of issue ; Authent., Vt 
litigantes iurent in exordio litis, at the beginning; and C. De iureiurando 
propter calumniam, L. ä. But combatants in a duel take the oath “ de astu ” 
after this verbal challenge and contradiction, as I showed above. Therefore 
the duel begins with the verbal proclamation, but the blows correspond to 
the proofs by witnesses and documents, which come after Joinder of issue ; 
Vt lite non contestata, throughout. And so we must modify the solution of 
the question in which I asked who should strike first. If we adopt this solution, 
the principal question becomes a question whether the Turpilian penalty 
applies before joinder of issue. And the glosses are conflicting. There is one, 
by Hugolinus, on ff. De adulteriis, 1. si miles, $ socer, which holds that it does 
not apply. There is another, by Azo, on €. Ad Turpilianun, IL. i, which holds 
that it does ; and this I believe to be true, by ff. Ad Turpilianun, I. 2# senatus, 
$ qui post ; and C. Quomodo et quando iudex, Authent., qui semel. Yet Petrus 
says that the accuser may change his mind up to the time when the defendant 
appears after citation; he so understands ff. Ad Turpilianum, L. guæsitum. 
And in like manner we may reach a solution of the previous question, speaking 
of the Lombard law, as above. Thanks be to God. 


End of the treatise on War, compiled by me, Giovanni da Legnano 
of Milan, least worthy of the doctors of canon and civil law, in 
the University of Bologna, in the year 1360, at a time when a strong 
army lay before the city, which furnished the cause of my treatise, 
that it might provide a matter of exercise for the students at that 
time, but be submitted to the correction of the doctors. Thanks be 
to God. Amen. 


A TABLE OF THE TREATISE 
[Ch. i.] 
This treatise on War, in its first division, is divided into three principal 


parts, of which the last is divided into six treatises, and subdivided as will 


be made clear to you by the table below, which arranges its titles in their 
order. 


First principal part. 


What war is, and how it is to be described. 


Second principal part. 
[Ch. üi.] 


Of the on of war and how it is to be divided. 


The third and last principal part 


gives the order of the treatises, and is divided into six principal treatises. 


First treatise. 
Of celestial spiritual war. 


How celestial spiritual war is the mete and measure of human spiritual 
war. 

Of the natural influence of the spiritual war of celestial bodies on terrestrial 
Wars. 

How, according to astrologers and natural philosophers, it is necessary 
to assume the existence of war. 


Second treatise. 
[Chs. iïi-vi.] 
Of human spiritual] war, according to theology. 
[Chs. vi, vi] 


Of human spiritual war, according to moral philosophy. 
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Third treatise. . 
[Ch. ix.] 
Of universal corporeal war, 


divided into six treatises 


First treatise : On the law whereby it is introduced. 
[Ch x] ; 


How universal corporeal war had its origin in divine law. 


[Ch. xi.] 


How universal corporeal war had its origin in the law of nations. 


Second treatise of the third principal treatise : On who may declare 
universal war. 


[Chs. xii-xiv.] 


Who first and chiefly may declare universal war, and by what law, and 
against whom ? 


[Ch. xv.] 


Whether war made by the Emperor against the Church is lawful, and 
whether subjects are bound to obey him therein ? 


[Ch. xvi.] 


What, on the other hand, is the law, when the Pope makes war against 
the Emperor ? 


Third treatise of the third principal treatise : Of the means 
of making war. 


[Ch. xvii.] 


Of the legion and the cohort, and who and how many are required therein. 


[Ch. xviii.] 


How soldiers should conduct themselves in war, whom they should obey, 
and from what they are commanded to abstain. 


L 
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[Ch. xix.] 
What belongs to the office of a general in war ? 


How soldiers are punished differently, according to their different offences. 


[Ch. xxi] 
Of fortitude and its nature ; and when fortitude is to be called moral, and 
when not ; and when fortitude conducts war to a right end, and when not. 


[Ch. zx] 
Whether fortitude is a cardinal virtue ? 


[Ch. zxiii.] 
Why, and in what sense, the four principal virtues are called cardinal, 
What is virtue ? 


Of the threefold species of good, and how the four cardinal virtues are 
derived from the good. 
[Chs. zxxv, xxvi.] 


How, and in what sense, a man may be called brave in war. 


[Ch. zxvii.] 


Which is the chief act of fortitude ? 
How many kinds of fortitude are practised in war ? 


nr 
Whether a brave man in war ought to await death rather than to flee ? 


(Ch. zxix.] 

Whether a soldier should be punished with death, who bravely charges 
the enemy with his company, and utterly routs them, contrary to the commands 
of the general ? 

(CB. xxx] 

Whether quarter should be granted to the general of a war, when captured 

by the enemy ? 
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Fourth treatise of the third principal treatise, divided into 
two principal parts. 
First part: Who are bound to participate in a war? 
[Ch. xxxi.] 


Whether vassals are bound to participate in a war at their own expense 
when a lawful war is begun by their lord ? 


* 


[Ch. xxxii.] < 


Whether the subjects of a baron, who begins a war against his king, are 
bound to help the baron against the king ? 


[Ch. xxxiii.] 
Whether subjects are bound to help first a baron who begins a war against 
another baron, or the king who begins a war against another king, both com- 
mands being received at the same time ? 


[Ch. xxxiv.] 


Whether the non-liege vassal of two lords is bound to help both, or one, 
and if so, which ? 
[Ch. xxxv.] 
Whether a vassal is bound to help his lord against his father, or a father 
against his son ? , 
Whether a citizen of two states is bound to help one against the other ? 


[Ch. xxxvi.] 


Whether a vassal summoned by his lord is bound to follow him in parts 
beyond the sea, to fight against barbarians ? 


[Ch. xxxvi.] 
Whether slaves are bound to follow their lord to war everywhere ? 


[Ch. xxxvii.] 
Whether freedmen, when summoned, are bound to follow their patron 


to war ? 
ICE 


Whether cultivators, when summoned, are bound to follow their lord 
to war ? 
[Ch. xl.] 


Whether a lord may summon those who are allied or ieagued with him 
to help him in war ? 
[Ch. xli.] 


Whether those who are subjects by reason of jurisdiction only are bound 
to participate in war ? 


| 
| 
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Second part: Of persons not bound to participate in war, who do so voluntarily ; 
divided into six principal paris. 
First part: Of those who participate voluntarily. 
| [Ch. xlii.] 
Whether those who voluntarily participate place him in whose service 
they go under an obligation to themselves, if they incur loss thereby ? 


[Ch. xliii.] 
Whether a borrower is liable to the lender to replace horses and arms 


lost in war ? 
[Ch. xliv.] 


Whether a hirer is liable to a letter to replace horses and arms lost in war ? 


[Ch. xlv.] 


Whether, if one man summons another to a war, and the other is robbed 
on his way to the war, the summoner can sue the robber by the ‘‘actio vi 
bonorum raptorum,”” or the action of theft ? 


[Ch. xlvi.] 


Whether those who are not summoned, but participate in a war of their own 
motion, place him in whose service they go under an obligation to themselves ? 


[Ch. xlvii.] 


Whether those who are not summoned, but participate in a war of their 
own motion, and make an effective start, place the person in whose service they 
go under an obligation to themselves, though he objects to and forbids their 
going ? 


Second part : Of those who participate because they are bound to return a service. 
[Ch. xlviii.] 


Whether such a person has an action against the person whom he helps ? 


Third part : Of those who participate for the sake of winning glory. 
[Ch. xlix.] 


Whether such persons place the person to whose assistance they 80 under 
an obligation to themselves ? 


Fourth part : Of those who participale because they let out their services. 
[Ch. 1] 


Whether such persons have an action against their hirers ? 
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Fifth part : Of those who participate with the intention of getting booty. 
[Ch. li] 


Whether an action is competent to such persons ? 


Sixth part. 
[Ch. lii.] 
Whether clerks may participate in a war ? é 
Whether mercenaries enlisted in Germany at a fixed salary by one who 


hires them, have an action against one who, while they are on the way, has 
absolutely lost his status ? 


[Ch. liii.] 
Whether mercenaries enlisted in Germany by an Italian city, at a fixed 


salary yearly, may bring an action for their whole salary, or for a rateable part, 
or for what, if the city is seized by. a tyrant, while they are on the way to it ? 


[Ch. liv.] 


Whether mercenaries ought to be paid at the beginning of a month, or 
at the end ? 


[Ch. 1v.] 


Whether mercenaries who absent themselves, even with the licence of 
their lord, for a time, lose their salary for that time ? 


[Ch. lvi.] 


Whether, if mercenaries wilfully refuse to serve the whole time of their 
engagement, they lose their pay for the whole time, or only for the time which 
they have not served ? 


[Ch. Ivii.] 


Whether mercenaries may serve by a substitute ? 


[Ch. Ivii.] 


Whether a mercenary loses his pay during the time when he is ill ? 


Fifth treatise of the third principal treatise : Of spoils and captives 
made in war. 


[Ch. lix.] 


Whether one who makes à capture in war, becomes owner of the person 
or thing captured, and whether the doctrine of “ postliminium ”’ applies ? 
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[Ch. Ix.] 


Whether persons captured in a war between two states become slaves, 
and whether ownership is acquired over them ? 


[Ch. Ixi.] 
Whether things captured in war become the property of the captors ? 


[Ch. Ixii.] 


Whether the use of trickery is allowed in wars ? 


[Ch. Ixiii.] 


[Desunt verba : Whether it is lawful to make war on feast days ?] 


[Ch. Ixiv.] 
Whether one who has recovered in a war the whole of his loss, may still 
bring an action against his adversary, or again declare war against him ? 
[Ch. Ixv.] 


Whether those who die in war are saved ? 


[Ch. Ixvi.] 
Whether it is lawful to wage corporeal war on behalf of the property and 
possessions of the Church, and for this purpose to assemble troops ? 
[Ch. Ixvii.] 
Whether bishops may go to war without the licence of the Pope ? 


[Ch. Ixvii.] 
Whether prelates are bound to pay tribute for the temporalities which 
they hold from the Emperor, for wars declared by him ? 


[Ch. Ixix.] 


Whether mercy should be shown to persons captured in a lawful war ? 


[Ch. Ixx.] 
Whether the Church should declare war on the Jews ? 


[Ch. Ixxi.] 


Whether those who follow a war, but cannot fight, enjoy the immunities 


of combatants ? 
[Ch. Ixxii.] 


Whether prelates may declare wars, and take part in them, and encourage 
others to war, by reason of their temporal jurisdiction ? 


secular arm : ? 


Whether. wars declared nr 
are meritorious ? 


Sixth and last treatise of the third principal Poe in the ta ofata nn e : On 
how many are the kinds of corporeal wars which are RO law. 


[Ch. Ixxvi J 


Fourth treatise of the third principal part: Of particular war which à is waged k 
in self-defence, divided into eight principal Fe D 


En + [Ch. Ixxvii.] 


First part. 
L | É [Ch. Ixxviii.] 
What is particular war ? 


Second part. . > 
[Ch. Ixxix.] 
How many are the kinds of particular war ? 


Third part. 
[Ch. Ixxx.] 
By what law particular war was introduced. 
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Fourth part : 
[Ch. Ixxxi.] 
Who may declare this particular war ? 
[Ch. Ixxxii.] 
Whether clerks may declare this war ? 


[Ch. Ixxxiii.] 
Whether, since a clerk may defend himself, even by killing another, he 


may do this in a church ? 
[Ch. Ixxxiv.] 


Whether a clerk, attacked in the act of celebration, may defend himself, 
and kill his assailant, and so continue to celebrate the office ? 


[Ch. Ixxxv.] 

Whether one who is aftacked while baptizing, anointing, confirming, 
ordaining, or celebrating the several sacraments may postpone their celebra- 
tion, though begun ? | 

[Ch. Ixxxvi.] 

Which is to be preferred, the death of a priest who is attacked while he 
is baptizing a child at the point of death, or the eternal life of the child, lest 
he should die without baptism ? 

[Ch. Ixxxvii.] 
Whether a monk may defend himself without the licence of his abbot ? 


[Ch. Ixxxvii bis.] 
Whether a slave may defend himself without the command of his master ? 


[Ch. Ixxxviii.] 


Whether persons outlawed, who may sometimes by municipal laws be 
killed with impunity, may defend themselves ? 


Fifth part : 
Against whom may this particular war be declared ? 
[Ch. Ixxxix.] 


Is it lawful against a superior ? 
[Ch. xc.] 


Ts it lawful against a judge, even if he acts unjustly ? 
[38] 


< 


Hi it tr a «mont agai 


< 


“ 


Sixth D 
For what causes is it lawful to declare this 7 17 war? 


= divided into two principal parts. 
[Ch. xaiv.] 


First part : On behalf of what persons is it lawful 2 
[Ch. xcv.] 


Is it lawtul for a father on behalf of his son ? 


[Ch. xevi.] 
For a husband on behalf of his wife ? 


‘ [Ch. xevii.] | ; 
Ê FX | + On behalf of a brother, sister, and other relations ? , ee 


[Ch. xeviii.] 
Whether a man is bound to defend another against being killed by a third ? 


[Ch. xcix.] 
Whether a vassal is bound to help his lord ? æ = 


[Ch. c.] 
Whether a slave is bound to defend his master ? 


[Ch. ci.] 
Whether a soldier is Pod to defend his officer ? 


ne 


[Ch. cü.] 5 
If a vassal sees his lord attacked on one side, and his father on the other, : 
each being equally in mortal danger unless he is helped, and the vassal can only RS 
help one of them—the question is, Whom should he help ? : 5 


À FABLE OP THE TREATISE 365 


[Ch. cüi.] 

The same subject continued : What is the law if a clerk sees his bishop 
violently attacked on one side, and his father on the other, each being equally 
in mortal danger unless he is helped, and the clerk is able to help only one of 
them—the question is, Whom should he help ? | 


Second part : For what things 1s nt lawful ? 
[Ch. civ.] 


Whether it is lawful in defence of things lawfully possessed ? 


[Ch. cv.] 
In defence of things unlawfully possessed ? 


[Ch. cvi.] 


Whether one who has a right to defend property, and defends it within the 
limits of justifiable defence, incurs irregularity, if he kills or wounds another ? 


[Ch. cvii.] 
Whether a man incurs excommunication by laying hands on a clerk, in 
defending his own property ? 
[Ch. cvüi.] 
Whether one may summon one’s friends to help in defending one’s property ? 


[Ch. cix.] 


Whether, in defending property, one may repel force with force against 
all those against whom one may use force in defending persons ? 


[Ch. cx.] 


Whether one may repel force with force in defending things deposited 
or lent ? 


Seventh part : 
How may this particular war be declared ? 
[Ch. exi.] 


Whether it is lawful within the ‘ limits of justifiable defence ” ? 
What are the “limits of justifiable defence,”” and what is required therein? 


[Ch. exii.] 
Whether a poor and feeble man may defend himself with a sword, against 
a strong and vigorous man who strikes him only with the fist ? 
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[Ch. cxiïi.] 
If a man may defend himself ‘incontinenti,” in what sense is the phrase 
‘‘incontinenti ”’ to be understood ? 


[Ch. cxiv.] 
What is the meaning of “ equivalence in the act of violence itself ” ? 


[Ch. cxv.] 
Am I deemed to have acted vindictively, and not defensively, ifl have 
expelled my despoiler from my possession, when he first offered to give security 
for the restoration of possession ? 


[Ch. cxvi.] 


Whether I ought to await one who is prepared to strike me, or to anticipate 


him ? 
[Ch. cxvii.] 


Whether a soldier, attacked by his neighbour, is deemed to repel force with 
force, if he waits for him, and strikes him, although he might run away ? 


[Ch. cxvüi.] 
If a wounded man, after the wounds have been inflicted, pursues his 
assailant, and strikes him, which is not lawful, should he be punished as 
‘malicious,” or as “ culpable ” ? 


[Ch. cxix.] 


Whether violence to the person may be repelled by friends, like violence 


to things ? 
[Ch. cxx.]. 


Whether a slave is to be excused, who kills his master’s wife on the order 
of his master ? 


Eighth and last part of the fourth treatise of the third principal part. 
[Ch. cxxi.] 


What is the end of particular war ? 


Fifth treatise of the third principal part, 
[Ch. cxxii.] 


Of particular war waged in defence of the mystical body, which is called 
“Reprisals,” 


and this treatise is divided, in its first division, into two principal parts. 
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[Ch. cxxiii.] 
The First part sets out whence, and in what, reprisals had their origin. 


[Ch. cxxiv.] 


Second part : Of the causes of reprisals. Of the productive or efficient 
cause of reprisals. 


Third part : Ofthe material cause, divided into four principal paris. 
First part : Ofthe ‘ matter in which.” 
[Ch. cxxv.] 
What is the ‘‘ matter in which ” ? 
What is the ‘ matter about which ” ? 
What is the ‘ matter against which ” ? 
What is the ‘ matter from which ?” ? 
To what persons is the power of taking reprisals to be granted ? 
Are reprisals to be granted to residents ? 


[Ch. cxxvi.] 


Whether reprisals should be declared for citizens who are not subject to 
the jurisdiction of a state, and are otherwise not part of it ? 


[Ch. cxxvii.] 
Whether reprisals should be granted to a citizen “by convention,” 
against the state of his origin ? 
[Ch. cxxviii.] 
Whether limited reprisals should be granted to citizens, and to those who 
are regarded as citizens ? 


[Ch. cxxix.] 
Whether a state may grant reprisals to the citizens of another state, who 
by agreement or statute are treated as its own citizens ? 


Second part : Of the “ matter about which.” 
[Ch. cxxx.] 


Whether reprisals can be declared against the property of those whose 
persons cannot be seized on the strength of reprisals ? 


[Ch. cxxxi.] 


Whether reprisals, simply declared, can be executed against property in 
the territory of the state against which they are declared, so that it may be 
seized and brought within the territory of the state declaring them ? 


368 THE LAW OF WAR 


[Ch. cxxxii. | 
Whether, if one state declares reprisals against another, the ruler of the 
state declaring them, on writing to the ruler of the state against which they 
are declared, can execute the reprisals on property there situated ? 


Third part : Of the “ matter against which.” 
! [Ch. cxxxiii.] 
Whether, if one state has declared reprisals against the men of another 
state, they can be executed against residents of that state ? 


[Ch. cxxxiv.]| 


Whether, if one state has declared reprisals against the men of another 
state, they can be executed against men of that state living elsewhere ? 


[Ch. cxxxv.] 


Whether reprisals can be executed against the citizens or residents of 
a state, who are subject to its burdens, but are also citizens of another state ? 


[Ch. cxxxvi.] 
Whether reprisals can be executed against women © ? 


[Ch. cxxxvii.] 

Whether reprisals can be executed against unmarried clerks, and also 
whether they can be executed against married clerks ? 

Whether, when a bishop neglects to do justice on his clerks, and recourse 
cannot be had to his superior, reprisals can be declared against the same clerks 
by a secular judge ? 

[Ch. cxxxvüi.] 

Whether reprisals can be executed against Bolognese students, or even 

against other students of Bologna, on their way to Padua for study ? 


[Ch. cxxxix.] 
Whether reprisals can be executed against ambassadors ? 


[Ch. cxl.] 
Whether reprisals can be executed against those who are going to a 
festival, to the Church of St. James, or to other place of indulgence ; also 


whether they can be executed against those at sea, and against those who 
cannot be summoned into court, and in many other cases ? 


[Ch. cxli.] 


Whether reprisals can be granted against a Bolognese magistrate of Milan, 
who does injustice there ? 
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[Ch. cxlii.] 


Whether reprisals can be declared against the officials of a magistrate 
or ruler who does injustice ? 


[Ch. cxlii.] 


Whether reprisals can be declared against the consuls and the leaders of 
a state who refuse to do justice ? 


[Ch. exliv.] 


Whether reprisals can be declared against private persons, who are 
absolutely innocent, because of an offence of their lord, or of another private 
person, for which justice is not done ? 


[Ch. cxlv.] 


Whether reprisals can be declared against persons who are partially, but 
not fully, subject to a state ? 


[Ch. exlvi.] 


Whether reprisals can be declared against a certain class of persons who 
refuse to do justice ? 


[Ch. exlvi.] 


Fourth part : Of the “ matter from which,” which arises from a failure of juris- 
dichion, because a judge ought first to be appealed to, before reprisals are granted. 


[Ch. cxlvui.] 


Whether a judge ought to be required to do justice, before reprisals are 
granted ? 
[Ch. cxlix.] 


Whether, when a man who suffers an injury dares not litigate in the 
state of the person inflicting the injury, his own judge may write, asking to 
have the jurisdiction transferred to others, or arbitrators chosen ? 


[Ch. cl.] 
What judge ought to be required to do justice ? 


[Ch. cli.] 
What degree of injustice 1s required, before reprisals will be granted ? 


[Ch. clii.] 


When is it to be said that resort to a superior is impossible, so that an 
occasion arises for the declaration of reprisals ? 
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Fourth principal part : Of the formal cause, divided inlo two principal parts. 
[Ch. clii.] 
First part : Ofthe form of declaring reprisals. 
[Ch. cliv.] 


Who may appear, to oppose the declaration of reprisals ? 


[Chs. clv, clvi.] 
How the commission of injustice, or the denial of justice is to be proved 


[Ch. clvii.] 
Whether, if property is seized on the strength of reprisals, it may be 
detained, by virtue either of the first decree, or of the second ? 


Second part : Of the form of executing reprisals. 
[Ch. clvii.] 


Whether one to whom reprisals are granted may execute them on his 
own authority, or by the servants of the magistrate granting them ? 


[Ch. clix.] 


Whether one who seizes persons and property is bound to present them 
to the judge, or may retain them for himself ? 


[Ch. clx.] 


Whether property seized on the strength of reprisals should be sold, or 
whether it should be accepted in payment, or be valued ? 


[Ch. clxi.] 
Whether a declaration of reprisals can be executed on holidays ? 


[Ch. clxii.] 


If a man wishes to defend himself, or property seized, what jurisdiction 


should be invoked ? 
[Ch. clxui.] 


Whether the person from whom the exaction is made has a remedy 
against the person for whose debt or wrong it is made ? 


[Ch. clxiv.] 
Whether the person from whom the exaction is made has a remedy 
against the ruler, as well as against the principal debtor ? 
[Ch. clxv.] 


Whether a person seized on the strength of reprisals may, on his own 
authority, seize persons belonging to the state in which he was seized ? 
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[Ch. clxvi.] 


.Whether reprisals can be granted by statutes, in cases not permitted 
by law ? 

Whether a statute of a state, which ordains that a son is liable for the 
wrong of his father, can be executed against a son living outside the territory 
of that state ? 

[Ch. clxvii.] 

Whether it may lawfully be agreed that one person is to be liable for 

another ? 


Sixth and last Treatise of the third principal part of this work: Of Particular ” 
war waged for compurgation, which is called “the Duel”, divided, in vis first 
division, into seven principal parts. 

[Ch. clxvii.] 


First part. 


[Ch. clxix.] 
What is a duel ? 


Second part : How many kinds of duel are there ? 
[Ch. clxx.] 
How a duel is fought for exaggeration of hatred. 
How a duel is fought to win public glory. 
How a duel is fought for the compurgation of an accusation. 


Third part : By what law is the duel permitied, and by what forbidden ? 
[Ch. clxxi.] 
How the duel which is fought for exaggeration of hatred is introduced 
by natural law, in the sense of an instinct of nature, proceeding from sensuality 
towards some desired object. 


[Ch. clxxii.] 


How the duel which is fought for exaggeration of hatred is forbidden 
by natural law, ‘in the sense of rational intelligence, and so by the law Of 
nations, and by divine law, canon iaw, and civil law. 


[Ch. clxxiii.] 
How the duel which is fought for the sake of glory is introduced by 
natural law, in the sense of an instinct of nature proceeding from sensuality. 


[39] 
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[Ch. clxxiv.] 


How the duel which is fought for the sake of glory is forbidden by 
divine law. 

How the duel which is fought for the sake of glory is forbidden by the 
law of nations. 

How the duel which is fought for the sake of glory is forbidden by canon 
and civil law. 


Fourth part : For what reason is the duel of compurgation permitted, and 
for what is it forbidden ? 


[Ch. clxxv.] 


How the duel of compurgation is forbidden by divine law. 

How the duel of compurgation is forbidden by the law of nations. 

How the duel of compurgation is forbidden by canon law. 

How the duel of compurgation is forbidden by civil law, as a general rule. 


Fifth part : In what cases is the duel of compurgation permitted ? 
[Ch. clxxvi.] 


How the Lombard law permits the duel of compurgation in twenty cases. 


Sixth part : Between whom may a duel be fought ? 
[Ch. clxxvii.] 


How the duel of compurgation should generally be fought between 
principals. 


Seventh and last part : How 1s a duel to be fought ? 
[Ch. clxxvii.] 


How the duel of compurgation is modelled on a contentious trial. 


[Ch. clxxix.] 
Whether an oath ‘ de astu ””’ should be taken in a duel, and by whom ? 


[Ch. clxxx.] 


Whether, when one party has a champion in the cases allowed by law, 
the other party may have one too ? 


née 
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[Ch. clxxxi.] 
How are champions to be given and assigned in cases where both parties 
are allowed them ? 
[Ch. clxxxii.] 
Whether any one may be allowed as a champion ? 


[Ch. clxxxiti.] 
In whose election is the duel ? 


[Ch. clxxxiv.] 
How is the duel to be ordered ? 


[Ch. clxxxv.] 
With what arms should the duel be fought ? 


[Ch. clxxxvi.] 


Whether, if the arms or the club of one of the combatants are broken, 
or fall, others ought to be given him ? 


[Ch. clxxxvii.] 
Which of the combatants ought to strike first ? 


| [Ch. clxxxviii.] 
Whether a duel not ended on the first day may be ended on the following 
day ? 
[Ch. cixxxix.] 


Whether one who fails in a duel is to be condemned to pay costs ? 


[Ch. exc.] 
Whether, if the challenger fails in a duel, he is to be punished by the 
penalty of retaliation ? 


[Ch. exci.] 


Whether one who has been challenged to a duel on account of an accusa- 
tion, and has been defeated and condemned, may be charged with the same 
accusation in a contentious trial ? 


[Ch. cxcii.] 
Whether one who challenges another to a duel on account of a public 
accusation, and withdraws from the duel, incurs the Turpilian penalty ? 
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[Ch. exciii.] 
Whether one who challenges another to a duel by Lombard law. RES 
withdraw with the leave of the judge ? 


[Ch. exciv.] 
Whether one who challenges another to a duel may withdraw without 
penalty before joinder of issue ? Also whether, and when, issue should be 
said to be joined in a duel ? 


End of the Table to the book of the treatise on War of Giovanni 
da Legnano. Thanks be to God. Amen. Amen. Amen. 


TRACTATUS 
De Bello, De Represaliis et De Duello 


Domini Iohannis de Lignano, 
cum additionibus Domini Pauli de Lignano 


Impressus Bononiae, ad instantiam Sigismundi de libris, per me 
magistrum Henricum de Colonia, xvi die Kal. Jan., Anno 
a Domini incarnatione millesimo quadringentesimo 
septuagesimo septimo. 


Laus Deo 


(See the Editor’s Prefatory Note which follows) 


PREFATORY NOTE 


THE pages which follow are a reproduction by the Oxford 
University Press of Giov. da Legnano’s work, as first printed, in 
1477, With many omissions and interpolations due to its editor, 
Paolo Antonio da Legnano, great-grandson of the author. 

The original is included in a rare volume, having no general 
title-page, for the loan of which I was indebted to All Souls College, 
containing ‘eighteen legal treatises, dating from 1477 to 1493, by 
various authors. The first of these treatises, printed at Milan in 
1483 by Elldericus Sinzenzeler, is headed by the words : “ Clarissimi 
iurisconsulti D. Lanfranchi de Oriano solennis utilis quotidianus et 
practicabilis tractatus de Arbitris. Additis multis aliis questionibus 
clarissimorum doctorum.” 
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te glo.in.ch.icunium Irxvi. di.1 glo.in.c. 
nonne xexvü.di, Tu pondera ninirum 
fi promus meus dicit æ Bono.tcicendit 
celo cum bononie cocentur iura que a deo p 
bars principum pmulgantur.fam inftinctu 
firitus fancti inuenti funt canonce.ca.uio 
latores xxv.q.i.c.fi.ea.a.7 ca. c.fi quis'di 
aconus.!.di. in ca.fi ille.e.di.per d.abb.in 
cin ciuitate ce ufuris cum leges que apmeL 
lantur facratifime ibi manifeftentur. Lleges 
C.ix Lgibus.7 facratiffime fant.l.i.f.ix ua 
vis 7 exadi.2gn.7 bononie nota reddant 
iura per quorum interpretationem mundus 
illuminatur + ad obcdièndum œo tcius mi 
niftris uita fubiectorum informantur ut i an 
ten.bita.C.ne filins pro patre 7 per abb.in 
c.flin fi.bononiectiam oona oi fciticet-at 
legantur legcs que funt bona œintnotæin 
Lil.ff.0c legib? + per abb.poft doc.in.c.quia 
 magiftris 1n.d.c.ille nos tx pigno . flam 
etiain bononie manifeftantur + tclarantur 
mandata dinins.c.tc quibufdam xxxvii.di. 
par berculem alle.de Legali (ciètia 


-Alud quod per ciceronem fcribitur fus ï 024. 


tone pro aulo licinio archia.pocta.flam ce 
têre rea ne temporum funt.neq ctatii om 
num.nec locorumbhec ftudia adolefcentia 
agant fenectutes oblectant proprias res o2 
nantaducrfis pofugium at lolacinm pre 
bent delectant tomi.non'impediunt foriss 
pernoctant-nobifcum .peregrinantur . rufti 
cantur . 
Caplm primum. 


Mtractatu belli fic procedam , 

p'imoponam œicriptionemt bel 

li bumani defus pricipaliter trac 
taturusin generé. Gecundo diuida bellum 
per membra.Tercio prolequar fingula mcm 
bras  Pellum fic defcribitur. Bellus cit co 
téptiocxo2ta poter aliad difoni appetitui 
baano ppoitii addiflonitia excludéda tèdès 
Dixt contentioboc ponic ut genus fam * 
ab fe continet 7 bellicam côtétioné + alias 
qualci ut. fuilg.$.f.0e aqua plu.arcen 


dixt ppter ditonum 7 dt carla unde ovitur 
contetio dixiappetitui biiano ad oziam ban, 
toz dix ad diffonantiam 16,1 ifta eft caufa 
finale cuiuflibs belli. am qülibet bell ten 
ditifinaliter ad tollendam oifplicentiam qua 
fuit belli introducroria 7 fic fit bella ppter 
pacem.£xiii.q.i.noli.  Culcum rifu foluat 
pauus mêus cum nemo cocétum qd fit bell 
mulus futrit diffinire tame bal.i.Lunica.C. 
de cadu.tollen.dicit œ bellum eft pditio aie 
+ corpis allegat glo.in.l.i.Cut publice Leti 
tie Li.xüt.fed bec ÿba potius (ont in effect 
belli in diffinitionem belli.Tu pondera 
bellum poffit fic difiniri non tamen fpacta 
diffimtôoc paui mei bellum eft quedas animi 
generolitas oëtà ad iniurism ppuliandä ucl 
ad uindictam mferendam ar.tex.xxxiil.q. - 
{in füma.  Fn quo auté pauus meus dicit 
 fiunt ppter patem bella adde Zullium de 
oficiis [L.i:pdicätem quarc fufcipiéda bella 
funt cadem ob cam câm ut fine iniuria i pace 


tac .« 
_ Capa. 


Ecundobellum fic diuidié bell 

aliud fpialé aliud tpale.Spüale 
atiud celefte afiud biianum Spi 
rituale celefte eft 5 quo babeé Tob.xiiii. hu 
manum eft de quo fcribit ad ro.vit. Fbi ui 
di aliam légem repugnantaiñ legi mètis mec 


“widi.c. teltamentum.  Corpalealind cft 
_uniuerfalealind pticulare de uniuertali babe 


tuv.ffede capti.7 poftil.reueré di p totum 7 | 
xxiilq.i.t xxi.  Darticularc aliud cft ob 
tutclam corpis fui rez -deboc babe. 
de ni % ui ar.l.i.$. vim vi.f.ad.Laqut.L 
fciam.$.qui cum aliter 1.1.i.C. vnde vi 7 
colim de refti.fpolia.+ in cleni.fi furiolus & 


“bomiciS.  Æliud lit ob tutelam cozpis mil 


tici uel cius ptisppter defectum iurifdictio 
nis que repnialic nuncupané de quoinaët. 
ut non fiant pignorationcs + de iniur.c.i.li 
vi  Aliud fit ppter contumatiam refften 
tium iurifdictiont tudicis de quo in.!.a refti 
tuere.ff.de rei ven. Zlliud fit ppter pur. 
gationem quod ducllum appellaë de quo -C. 
de gladiatoribus.L.vits li.xi.r 5 pugnätib? 
in duellop totum titulum.  Uez cit quod 
poffec dinidi prima diaifio ptuftam + üufbi 
Scd inbis modicum infiftendum + fingule 
membra fingtr funtiexplicäda ex o2dine (uo 
Et primo de bello celeftiali celefti brcuiffime 
illud explicabo 7 fic de fingulis.  Tracte 
bo igitur primo de bello fiali celefti. Ge 
cundo de fpirituali celeftibumano.Lertio 
corpaliuniuerfali. Quarto de pticulari a 
fitob tutcläm corpis (ui. Quito de pticulari 
quod fit ob defenfam miftici cozpis q5 repn 
flic nuncupät.Sexto de particulari quod 
fit ad purgationem quod duellum nuncupac 
Dondera diuifionem belli non (pseta dunilise 
paul mei quam oio neceflarius cft ka ppeer 


vilerät bella Drimi erat romand Seaidi 
odinem tractat? tamen bofti.dicebat quod 
inhcisle Tertig prefumptuolum Quarti li 
citum Quinti temerarii Gextsi uohitarüi 
Septimi necefarki que fequié Fo.an.in:c. 
idebomici.li.vis  Toofti.banc diuilionez 
pofuit in füms de treuga + pace.S. quid fit 
iuftum.d.sbb.1 modern in.c.ficut 1.7.0c 
ture iuran.fequicur bofti.fubdit tamé abb. 
 poffet dici æ bellum quoddam eft propris 
quoddam inproprium declaransibi aliquid 
fic bellum proprium + improium.  Dedi, 
uifionc belli uide in fumma glo.xii.q.ii.uide 
auctorem.7.in.c.lxxvi 


Cap «ii. 


Edeundo ad fingula.dico p ce. 

Lefte bellum infurrexit propter i 
g'atitudinem furgentem ppter 

Defectum fictions caritetis impaefle a crea 

- tore in uciferum cus intelligentia inter cete 
… ros fublimiosi creatii.Ær buic non congiuit 
Defcriptio fuperinadata.ubl fciendii œ ut in 
quit PSrcgotius in moralibne.abinitio creati 
pnis angelice nature altifimusenim crea, 
to? creauit luciferum ceteris angclicis intel 
ligentiiseminètioré.fam ipllus primat? n5 
fucruntinferiozcs cedii fcilics i paradilo xi 
ut fcribitur esechiclis si .abictes plantauit ñ 
equarunt fummitatem nec frondibus cius : 
Tam ip (peciolus factus  multis condefilq 


frondibus dicitur.q2 prelatum ceteris legio 


nibus tanta ilum fpiritus pulchritudis quä 
ta * fuppoñta angelorum multitudo œcoza. 
uit.fte arbos in paradifo dci tot quali caden 
(os frondes babuit quot fub fe pofitas fuper 
nozim (piritui legionesattendunt. bic fait 
fignaculi vci fuit ifte fic creat” cetezif emin& 
tior licut + cetera foramina babuit Pparata 
ad caritatem fufcipiendam .'fam bic a prin 
cipie.condirionis fue capax caritatis dt con 
ditus quai repleri uoluufec ftatibus angelis 
tanin regno politis oïnamento lapidib? po 
tuiffet inberere.fed caritatem prontér fucer 
biam non affumplt Si enis caritati auro pe 
netrabili (e prebuiiet fanctis añgelis fociat? 
in onamento regio lapidis fi£us manfflet. 
babuit ergo foramina.fed fuperbie micio cari. 
tatis duro non funt replera. Quir ifte ce 
cris minentior fuit ut fignaculi fünilitudi 
nis ii créatas.nec caritate propter fuper 
bic aicium repleriuoluit.  Sdcirco peccäs 
fine uenia dampnatus.qe magnns fine copa- 
ratione dampnatus fuit. Fgitur propter boc 
te paradifo electusut prolixe 1 pulcherrime 
nideri pôt in.c.prnciprum cias. pent.di. 
di. fuit gegorii ut dixi, £t hoc fuit pale ce 
lefte belli.Circa qÿ ut fmii pari infifte dis 
Lamen quia dixi ipfum ceteris eminètioré 
ER atteudendii @ quedarn funt collats âge 
lis in pricipio creationtafuc côiter fed diffe 


renter quedam indifferenter {ed côiter.Côl 
ter {ed drfter fuerunt nature fine fubitätic 
Saubtilitao Fntelligétia Drolpicacitas Li 
beriarbitritbAblitas ‘“ectame differunt. 
am quidam funt in fubftantia fubtiliores 
dar in intelligentia plpicatiozes quidam 

tarbitrif abiliozes.Collats autem coiter 
fedindriter fucrunt fpiritualitas indifiolu 
bilitas idiuifibilitas imotalitas. Fn.bis oës 
purificantur.£t pboc intelliges in gbus lu 
cifer fuit eminentioz quia in collat.côiter fs 
driter.£ftetiam attendèdum æ diabolus 
fuit exaltatus p naturalem progatiua © qua 
dictum eft Æxaltatus dt ctiam pptez uic- 
toriam quam babet contra bominé aliquädo 
in bello œ gerit contra iplum unde fcribitur 
exaltaftitextera oprimentii cum qui uicto 
riam timens dauid dicebat.31lumina oculos 
mcos ne unqua oboozmiam in morte nedo 
dicat inimicusmeus pualui aducrfus une 
£xaltatus cit etiam ppter fupbiä und dic, 
tumeteis  £leuatum cft co? tuum in de. 
cor tuo cumipfe dixit.  Æicendam ‘in ce 
Lum + ponam trpoum meum ad aglonem 
ero fimilisaltifimo.ylalexiilc. Tu pôde 
ra  diabolus fus fupbia ciectus dt & celos 
am p fuam conditioné minime {ed per [us 
uoluntatem factus dt malus ut in.c.q epus 
xxitt. di. fic non debuit excufari ci lberus 
babuit arbitrinnt + bodie ctiam babct (ed ad 
modum tant ficut angeli babent ad bonum 
tanti {cd boics ad bonum 1 ad malus nt no, 
in dicto.c.qui pis vide toc. 1 maxime © 
minum abb.in.c.i fiima trini. + fide ca. 
a ibiin.c.i.di œ demônes benc a deco creati 
erant boni (ed ipft p fe facti funt malt Pomo 
Ve diaboli fuggeftionc peccauit.£t pondera 
ctiam @ diabolus non fuit cicctusa beatitu 
dine tätum quam turic babebat 7 abilla fuit 
etiam cicctus ad quam babendant erat crea 
tus.c.ex bis ommb”.xxvil.q.ii. Homo enis 
qui eft inter cetera animalia lüme imbecilli 
tatis indicüi fcire nibil fine doctrina n6 fa- 
fi non ingredi non uefti Breuiter ribil alind 
a ustura conlegé  flere + ut qualit fimum 
bonum contepnerc uideaé at altiffim di, 
fat hodie qua pens ciuspuniat lupbia dis- 
boli penam cognofcendo qui fua fupbia a cu 
ris € expullus celefti 5 pa. di.ü.i.c.qd ergo 


Ocigitur fuit fpirituale belluz 

in quo ciectus fait ucifer de pa 

radifo alcilfimi. forte ex illo oe 

turn babuit fpirituale bumannm. nam i uno 
quo genere cit deuenire ad urum quod fit 
primum + menfura coum que funt in comu 
nigencrc. Jngenere igitur repuguantic 
bou contra male eft deuenire ad paimum 
Deimun funt pancipia, principium autan 
uicious cft.pnnceps 7 diabolus. iplori c2g0 
35 
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382 


pags eft primum 7 menfara cuiuffibet infc- 
rions pagne fpiritualis bumanc: Sonde. 
ra @ uerum eft quod predicat ‘proauus me? 
pmmo ctiam in pacfenti uita longe mifa con 
tinuum hobis inferunt bellum in.c.(piritus 
fanctus t confecra. di Unde fcribitur in.c 
{.i.q.itp diaboli bona fepiime lolent con 
uerterc in malum * in clectis maculam po; 
nare .nam ceffunt quippe quercré quos ex 
fidelibus pérdant 7 matincillos quos arde 


__tioscsin feruitio oc adiunt ut in.c.nulli du 


bium.iil.q.i. 1 iple fathanas trañffigurat {ei 
angelum lucis ut bomines œccipiat ut fu.c.e 
pifcopi xxvi.q-v.babet'enis mille modos no 
cendi quibus etiam utitur.cuifis.xit.q.ii.di 
abolus enim latine eminatur fuit pater men 
dacii quiamendacium dixit nequaÿ mosic. 
miui cd eritis ficut dit (ciètes bonum + ms 
lum babetur in ueteriteftamento in geneli.i 
doc.c.dampnam? te fumma ttini.1 maxime 
abb.in penal.col.glo.in.c.i.i.q.i.in euanges 
dum Loquitur mendacium ex le loquitur.q2 
mendar eft  pater mendacii. Tam + diabo 
lusinuidet bomini + femper eum'décipere ni 
titur fecundum dominnm abh.iu.c.ii.ne cle 
uelmo.fuit enim pnciphi noftre fature-däp 
nationse nift per lignum liberati fuiffemus. 
ar diabolus dicitur bomo ab eucntu qnia 
beuicit hominem fecandum glo.in.c.ii. œ € 
lec.nam uerum dit uiciffe bominem fed per 
altifimi fanguinem fuiffe recuperatum cui fa 
plenti dubium.fed fua fuperbia uicit ctiam fe 
iplum.q? fuit 8 paradifo cicctus cum fuisfo. 
ciis. Suit canidem diecta cime angelorum 
pars ut no.xvi.q.l.ince. cime eunt que 
ie cxulesineternum quis legtur fu 

e fine uenia dimpnatus.cx pen. di.ii.in.c 
principinm fua tamen fagacitate fua folertia 
fuis infidiis multi laqueñtur boc i teterrimo 
inundo.£t teftoz oi ego auf? x lignano 
 cuperem diffolni x efle cum xpout doctos 
canit gentium . 


Capim ve 


L forte rationabäliter loquende 

bella corporalia terreftris babèt 

bella celeftia correfpondentia. 
Tam did pbi.necelfe eft banc muiidi conti 
guum elfe fupericelbus latronibris nt omnis 
airtus inde regater paimo metroni 1 fecun 
do celi.r mundi omnis igitur actus inférios 
corporcus dirigitur à fuper celeftibus. * ibi 
dt pugna.i.repugnatiauirtualis.Fnfurgès 
propter diuerfitetem coporum celeftiuen + 
maxime planctarum apt aicts operantur & 
fixe 7 dinerftatem afpectuum fituii + motu 
um corundem quibus forte atentis. n5 foret 
bene poffibile nundiü eff fine bello. foite fi 
elfet peccatum fecundum fanitas naturalius 
1 éftrologorum tenere mundus non poile di 
turnari (inc bello  cù fola pace quod fic ap 


epollet tomonftrart. 
, Capim A Ds 


Otis câis fuficiètib” + necdta 

_ ris nccë € pôiiplhi effect. y 

belli ponuné caufe fufficientes neceffarlo p 
ductorie ergo necelfe eft ponere apfum belins 
pbaë maior. Tam cffectuis affequié caufas fu 
am quoad elfe pductious 7 tcftructinum.i, 
g.vi.æ premedio.i.q.i.p pneceffitate.ko 
dicprifcis.fri.c.fii.qei.otrabe 5 baptilmo 
debitum pbaé minor. am fm fenitam ne. 
taralium impoñfbile dt celum ftare phiconi 
sicr.vül pmmo ipllus mot” ppetuna + coz 
posa celeftia ex fut natura opané in bec infe 
riora cffectus repugnantes 7 excefliui repu 
gnantiainfurgit bic iufcrius ppter uarketa. 
tem afpectuum co2poz cleftium 1 motuus 
iploz-p psex lenfatis. “Ham ftricte in p 
pofito ocdacendo ppter variam coefpon. 
dentiam co2poz celeftium the conftructôis 
ciuitatum lunt repte ciuitates naturaliter 
( odiobabentes 7 fic amice 7 fic genclogie 
fic + particulares bomines q fe naturaliter 
odio babent non pcedentibus"5 meritis bic 
inde ic + naturaliter fcdiligentes: Cum 
igit Bella oiané ppter obia 1 diffonantiaa 
appetituum bec autem neceffario pducané 
motibus copoz celeftium que femp 1 necef 
fario opané infer'bella fo2e © neceflario atë 
ta necefitate naturalis x coporce nature 
Sateoz tamen æ potentla rat ionslis non nie 
cffitaf directo 1 ple ymmorcffterc poffit 
binc dt @ bicit ptolemeus in libro centum 
werbox Anima fapiens dominabié aftris gs 
cit ile regulariter. + lndabimus ai p tetes 
tamen fi theologi fecus fentiant me fubicere 
infomnibus que cos contingiit co1 conecti 
oni.  Dehoc tamen bello nibil intédo trac 
tare quia nimis foret meis metas excedere 
Caufe antem thrologie opter qués nô é pax 
aniuerfalis in ovbe (ex lolent reddi . Drima 
quia non puntné maleficia ecclefiafti ini.c. 
Gecanda bibundantia rez Épalinm genefs 
tii.c.facta dit r'ixa inter paftorcs Abzaans 
+ paftors Loth. Tertia ga non occnpamur 
An pagna contra demonem 15 non pugniam? 
at bomincs ylaic .xxvtit.c. pcuffimus cuns 
morte 7 in inferno ad ephefcos.ili. Mon dt 
confultatio aduerfus carnem. Quarta quis 
non Confiderômns dâpna guerre in qua pdi 
mus animam 1 Corpus t dinitias. pere. loi. 
c.Quinto qui: non confidcramus enentum 
belli qui eft dubius.if.regum.xû.c. Sexta 
quia 15 fuamus pcepta dci. pere.il.c.vtiné 
ettendiffes mandata mea.rc. Ex pdictia 
gitur fnfere duplex (pale bellum celefte pri 
mur creatorls contra Iucifez ipfus ppter & 
fectü caritatis in fupbiä clatum penitus de 
trono celeftiad centz terre Et illud fuit de 
quo Job.xilii.c.ibi fu virtualis repugnätia 


| corpog motuni« alpectué celctiéintrodue 
tozis formalis repugnantie iwhec inferiorss 
propter qui introdacuntur inferioa bella + 


_boc 1 continni  iuccefftui a prin. theolo 
ce loquendo.£t ab hoc procedit 1 dcpendét 
fhirituale bellum + bumanum qnod perucic 
ex repugnantiaintellectnsad fenfum. ‘flam 
princeps malorum:perluadet x inducit ad ui 
Cia utemergat ad Ro.princepsautem bono 
rumccontra ut ad fnperna cleuct. a lecundo 
autem.ocpendet bellum corpozale bumanum 
materisliter loquendout.5.proximo tracte 
tu difcutiétur. Dotct quil mediocri- 
ter prudens cognofcere proauum meum ofie 
_ Fcientias pcaluidfe nt fuis apparct in.operib” 
- ideoinv.1 vi.ca.tranbo fimpliciter ci ci 
coctrina legitur in biftoriis @ cum quintue 
mutius fceuola uates legum tx iure prctorio 
confulebatur ad furium + calelium qui buic 
fcientie deditierant confultores reiciebant 
wride cus bic proauus excedit iure metas ad 
um maozem meum me r'emitto. ed dum 
allegat fex caufas propter quas accidit belli 
dicas hoc uoluiffeglo.3o.an.in.ca.apoftoli- 
ce re indt.lisvi, 


* Caplm avü + 


£llum fpirituale bnmanum pât 

explicart thcolopce 1 moœali. 

ter. Zheoloypcceit contents 
exorta-propter inuidiam 7 2epugnantiä di 
aboli contra rationabilem creaturam babès 
fomitem a peccato primi parentis.  £tix 
boc bello piritualiloquitur aplusad ro. vi. 
ca.ficinquiens induite uos aymatura œiut 

ut poñitis ftare aduerfus infidias diaboli. 

Etilla armatura funt uirtutes + bona opera 
quibus bomines armantur contra uicia xi.q 
it.qui rehftit:Fnfidie autem diaboli funt in. 
numerabiles.Quam iquit iobannes fapa ba 
bet enim mille nocendi modos nec ignoram? 
aftuciam cius.Conatur namqze prüicipio ra 
ine fuc unitatem celeftem relcindere carita 
tem aulnerare fanctozum operum dulcedicz 
fnuidet felle miicere ne fierent:7 omnib? mo 
die bumanum genus perurtere ac per turba 
re volet enêm fcientie 1 erubefcit caricates 
qui in celo nequiuit baberz bomines conftan 
tes ex Lute materis in terra tencre. inde co 
portet æ quatenus fragilitati conceditur ut 
omunes audit” noftri nocendiei uerfucie mi 
nismus ne mosingrediatur per portes no 
ftres. Dec babentur rvi.q.fiuifis Æt ali 
bipolcherrime fcribit perc.ad iontann fic tn 
quiens. Dic in als at peccatis lemina no 
fra funt intentrua 1 perfticio disboli. Cum 
uibent nos fupra fandementii cdificalfe fens 
fipols ligna.tunc fupponit incendiam edifi 
camus crgo auram argeriti lipides preciolof 
1 temptare non audebit quic ln hoc certe 
në lit fecura poliéffio, Sredet Gueppe leo ini 


| fidtieut inoccultis interficiat innocente 


7 uafa figuli probat foznsx . hominesautem 
fuftos temptatio tribulationme. ec 
funt.tranffumpta ic pe.di.il.capitu.[t enim 


cirea medium.Æilibi etiam fcribit alexander 


papa tn bec Vba.fam diabolus n6 ceffat cir 
cuire querens quem ocuocet 1 Querés quos 
ex fidelibus pdat + maxime illos quos ardè 


tiores in fuitio faluatoris ci familiares in 


uenerit. ec funt traffumptain.qi.nulli. x 
.5m ozigialr luce.xi.xxviit.ca. £t babuit 
boc peccatum fomité.a peccato primi pntis 
non autem a caufa poltiua led ut a caufa (2. 
ne qua aliter eflenon potuitiet. "fam fi non 
faiflet peccatum primi pntis ad nibihs fuilfec 
bec pagna.Dic ut dixi (up in.üii.c. £t app 
bo diffinitôem beili fm thcologes bic rclatas 
per pauum meum. 


Ca. vil, 


Draliter autem intelligendum 
" fm femitam phô fdo 
pale bumanum belinm eft con. 

tentio exoita ppter repugnantiam rôis ad 

fcofum appcetitins vbi fciendum Em phim 
fo dc anima. Ænima babet qnœ potentias.f. 
vegetatiuam fenfitinam appetitiuam intellec 
tivam 7 Ém locum motinam.  Ælppetitiun 
dinidit in fenfitinam + rôabilem.3dem phis 
primo polliticox dicit œ anima Anât cozpe 
principatu difpolitiuo in ozdine ad Funm.i.fr 
cut dis uo.Tntellecrus autes dnätur fenfui 
principatu regali.i.in odinead liberos boc 
eft dicere @ anima dfaf corpi a ficut dis 
fuo Fntellect” aûüt diiaf fn ficut fuperioz 
cum fubdito liberos. Ulterins sttendédii 
® intdlectue dicit rôalis non quis in fciplo 
babeat rôem qà fant potentie diftincte for. 
maliter fed dicit rôalis non quia {n fcipfo ba 
beat rôem ga fant potentic diftincte forma 
liter {ed dicit réalis quia in homine dtapt> 
natus obedi racioni irrationabilis quia pôt 
non cbedire rôi nel ponit cxclufonem rünis 
formaliter. Dis piffis euidenter apparct 

œ appetitus fenhtiucs anus aiqf obiiat 

rôi Aliquädo obedit rôi ubi-obuiat dt belluz 

7 repugnantia ubi obedit «ft pax 7 2c02dia. 

Exéplum ps in magro mundo nbiomnia in 

feriota func apte nata obcdire fupiozil? latio 

nibus ut ois Ytus inde regat. £t cum aliqñ 

non cbediunt ppter difpoñitôem materie + 

inde fiunt aliqua fter intentionem agétium 

fupioz ut monftra. ic fenfititus appe- 

titue ut inferior ft aptusobedire bic dt œ 

dic.phris ii 5 anima tractatu De motu 7 ma 

nente (iintellectus moueat appetitus feu fiti 
um 7 ipfe cidem obediat motus et natalis 
ac f {pera fupioz mouerct inferiorem- Sin 
qutens ecout motus tunc non cit naturalis 
ac {1 fpa inferior mouerct inferior e. Exéplis 
patz in monarcis ciuili. “am alig funt 

24 


383 


384 


fbditi repuznantes princibus futs.erempli 
baias rnpagnantie colfr incontinente.flam 
inincontinente appetitus fenftiuus incliat 
in exceffuni utppte in cdinatum cibum po 
tun uel aliquid finie. Ratio dictat 1llud fu 
giéndum at uociai + incontinente urncit i 
tellectus.7 racio 7 propric continentia non 
eft uirtus moralis formata.nam ut iquit ide 
phiis in'airtuolo anima coufonat. unde cum 
ex multis + frequentibus actibus in appeti 
tu gahtino firmata facrit promptitudo que- 
dam inclinans iplam appetitum fenfitini in 
bonum + conformiter rôi tunc propric € uir 
tus. Jnincontinente auté patens et bec 
repagnantis.led fbi.uincit appetitus fenfiti 
us nec ÜB didtur uiciwn firmatum doïec 
ex frequentibus actibus in tâtum afucuerit 
inchiare bellum fpirituale bumanum loquè 
do moraliter. De repugnantia ctiam log. 
tur aplus ad roma.vii.uidco alium.[.repug, 
nantem legi mentis mec tranffumpte xxxil. 
g-vi.fed penfandunt de confti.nam cocupif, 
centiam + œ hoc fpirituali bello loqué ge. 
gorius rri.a.Lniltbello. Fnbhacautesre 
pugnantia ab adolefcentia reguli cft inclina 
tio in malun. fan omnis etas ab adolefcen 
tis prons dt in malum génelis viii.ca.rii.q. 
Lomnis étas.Ét ratio confueuit multiplex 
affignart. Drims q malus pôt quis per fc bo 
num autem he gratis. lis eft propter fomi 
tem œiginalis peccati impelletem 44 malum 
Ali  faciias ad malum bonum. fam con 
fiftit in medio effentialiter. uicis autemiex 
tremitatibes.ad medium aût träfitur unica 
via. extremum sutem multiplex.AÆlia qe 
plura font impedimeta boni & mali.Ælia q2 
non fit bonam nil ai indicio ratônis. G ado 
kcfcentes parom uigent propter offufcatiôes 
oganor um coporalium.£t credo ueriozcm 
rationem ec æ bello fpirituali që circa 
phare poñit tractari.fcd pretermitto q2 träi 
cenderent metas iuris in quibus minus quä 
poffibile (it intendo difcdere.  Tranico ai 
prostmo mco 7 rationes que bic allegantur 
per eù quare adolefcentia fit magis prona ad 
malum æ ad bonum allegat etiä proauus me 
us in probe.cle.in.üi.dum glo.ibi dicit œ per 
fenfualitatem appetimus cclectabilia corpori 
7 fagimus nociua.71 ponit etiam proau? me? 
in phe.gregoriano. 


Capim ix. 


Ercio tractaturus fam x bello 
uniuerfali corporali.7 ipiustrac 
tatuum explicabo p qônes.primo 
quo if o2té 7 inductum fit belli. Seaido 
quibus liceat indicere uniuerfale bell. fub 
lungends contra quos.Ler cio que fint age 
gitia.belli explicando p modii fie act” lici 
tos 7 ilicitos plonarübelli aggegitii. £t 
formando quafdam qües circa ipfa, Q:uarto 


es 


fint plone que accedere poffint ad brlli 
gt. quid 5 accidétibus non aftrictis. Quito 
t bis fpoliis que Fiunt in bello + alüis qbufds 
que in bello funt. Sexto p modum tabule 
p inftructôe canonifté dc queftionib” con. 
tindentfbus materiam belli ubictiqs in co2pe 
iuris cmnôia tractatum fucrit.p glo.T toc. 
remittent.  Operc precii ft ut fequamur 
diuiftonem belli vniuerfalis corpalis tradita 
p pauum meum bic ga cius ozdiné feq bëm? 


Ca. x. 


£deo ab primum. £t primo dro 

quo iure otum babuit bell vni 

uwcriale. Soloiui didino + iuf 
gentium diuino ut pbat o.viti.paimo reg 
wi.c.iur gentii.f. œcinfti. 7 iure.l. ex boc 
ture. Duxi@ bella otts funt iure diuino 
ubi fciendum eft bella nedum dfo pitt 
te pmmo politine concedentem introducte 
funt x boc demonftrart poteit. am omnis 
facultas téndens in bonum a dco politiuc ne 
dum pmiffiuc tcriuat ed facultas belli in, 
ducendi iufti tendit ad bomi er go à dco poñl 
tine pucnit pbaë maloz. Tam omne datum 
optimum + omne donum pfectum belurlum 
eft defcendens a patre luminum.Jaco.i.i.q. 
1. pic.Drobsé minoz. Tam inductio bel 
Li iufti + bellum iuftum tendit ad bonns.'à 
tendit ad pacem Tquictem vninerfi boc p- 
ba auctoritate Æluguft. ad Bonifacium fic 
inquiens. Mon enim bellum querit ut bel 
lum cxerceat fed bellum querit ut pax drat 
+ fabdit £fto ergo bellando pacificus ut cos 
Quos expugnas ad bacis utihitatem vincédo 
pducas. Dec babèt,xxui.q.noli. £ftigit 
finis bdlli pax + tranallitas vniuerfi eréo in 
ferunt adcooziginaliter + politine puenific: 
Confirmat nam omnis actus punitiu? malo 
rum a déo puenit. ed inductio belli iufti à 
punitiuusmaloz 1 rebellium ergo a dco po 
fitiuc puenit. Szobaf maior. am lcribit 
mibiuindictam 7 ego retribuam puer.xxit, 
1.xxüt.q.i  Stem cum in puerbits 7 alibi 
mea € lcio 7 ego retribuf beutrono.xxxii, 
cad bebac.x.ad.ro.xiiti.c.Drobatur mino> 
aût.Æuguftini in fmone de puero ceturidis 
xxli.q.i.parat? $.non cnipierklo pumo p 
banc inductionem concludi poffz thxologice 
de neceifario in uniuerfo force malos + rebel. 
ke. Ta maicftati dinine infunt act? pae 
miatiui bonoz 7 puniatiui maloz ut fcribié 
Fntellectubonum.1€.  Tuncillo premiffo 
poñfet fic induci pofito actu necelfario ponit 
obiectum terminatinus illius actus boc pba 
tur p ÿba philofophiliii.de anima. ‘am 
pofito actu wifonis ponit obiectum uifiblic. 
Jtem 7 actu auditionis polito ponit cbiectii 
audibile politoergo a puncipio creatôis mi, 
di actu punitino in dco neccflario ponit ob, 
lectii punibile + tale dt mali ut .5.dictii eft 


 Confirimaé primum principale, “Tam omnis 
actus p quem tollié nocendi facultas a deo 
politiuc puenit. ed inductio bdlli iufti eft 
buinfmodi.probatur bec aut.aug.fic inquiè. 
tis bella geruntur nt ad pictatis infticie fo 
cictatem uicrus confolatur.Subdit.nä cam 
licentia iniquitatis capitur.utilis indtur 
qm nibil eft felicius felicitate peccantius G 
penalis nutritur impunitast mala uolitas 


uclut interios boftis roboratur. Tec babent 


xxli.q.i. Ÿ.at per boc. Confirmatur omnis 
poteftas eft a oco iubente uel permittente . 


£rgopotetas bellica fic pronenit led non (o.. 


Lum permittente. fed iubenteergo mbente. 
probatur principaliter’ad roma.rüi.tranfüp 
tiue xrii.q.iquid culpatur.  Ouid plurd 
nam ut boc patet infpectis mundigencratia 
— nibus. Tam a principio creationismüdi ufg 
ad tempoza noc œus per (eifm fine miftro 
malos malos exterminabat ut pats  chayn 
7 lamecb + quibuldam'alis regibus ut fcri. 
bitur genc.üt.xxviii.ca.per fe ergo bella in 
duxit punitina 7 malorum exterminatine. 
Fnfrtur ergo cxpremiffis belloiure diinoi 
dacta onginaliter figuraliter . pmmo forte 
œemonftrari pollet. am inquiunt naturalel 
boc cit paruus mundus 7 fic fit gubernatio i 
puo mundo fic in toto uniuerlo fmilitudine 
*_tracta.ut inquit ph vii.phi. + in regione 
naturalis cozporis bumani côftat œ ubi nul 
lus cft bumozum exceilus nulla eft rebellio $ 
pugnans conieruattoni naturali.ubi at bu 
mozum c£ceffus propter inozdiniatum regio 
nem tunc pagna nature tendentis in côkr 
uationem contra exceffum tendentem in oc. 
ftructionem + in pugna. aliquado fufficit na 
turalis potentia ad correctionem repugnan 
tic.aliquando oft impotens propter exceiluz 
mobi 7 tunc ct opus extainfeco remedio . 
utpote medicamunc fapiente naturam ueneni 
repugnantis cum morbo. ic indirecte in 
magno mundo. fam aliquando in regionc + 
plaga mundi nullus cft rebellium exceliue + 
tunc nulla pugna ymmounifomiter tendit 
iplius gubernatrix natura in conferuatione 
:Aliquando dit excellus rebellium tendentüi 
in ocftructionem gubef nationis % conferua 
tionis + alils placatiombus 7 tunc non dt 
opus bello nec medicaic uenenolk. Æliqri in 
tantun exceffit mozbus p opus dt mcdicaic 
vencnofo penitus materii mobi exitirpante 
Et tale medicamen dt bellum eradicatinum 
7 exterminatinus malo. Dic igitur in puo 
mundo recurric ppter defectum Stutts infe 
rioris ad medicum q equipat remcdio extri 
Rco + venenolo.Sic in magno mundo ga. 
benatos gensralis qui ef altifimns creatoz 
eft medicus uniuerf tendens in iplus con 
feruatôe + gubernatôe cum intantum excre 
ueunt bumorce tendentes in œftructioncm 
wniuerft uel ptis ciuldem.i.uicia exceifiua + 
ulterius importabilia refpectu confuationis 


monarchie mundane utié remedio bellico ut 
exterminet vicia 7 exceflus ut difcrofia re 
ducat ad terminos tempamenti.£t ficut in 
Corpe bumano ifti bumoz excellus fiunt dir 
Ca membea fingula corpis bumani 1 ctià dif. 
crofia infurgit aliquädo ppter bumozes vni 


excefluum qq alterius. Sic in yniuerlo 


fingulas regioncs + mundi plagas que funt 
meimbèa magni mundi fiunt bis vicioz ex 
Ceflus que repagnant ipfius glbernationi + 
ali in uno aliqif in alio fm uicioz uaricta 
tes 7 fic contingit plagas mundi infurmari 
ppter vicioz excellus que ar fic excedit 
œ opus eft medicamine eradicatiuo quocra 
dicabuné aliquädo pont cum malis ficut me 


dicina euellit ctiam mixtim bonos ci malis : 


pmmo,ppter dictum exceflum penit extig 
uit ut mozs contingitetian in fingularibue 
fuppolitis q5 pates ex fenfatis nam regicriea 
infinite ppter boc funt penitus ettincte 7 
änbabicabilesreddite. Fnfinita poñfent re 
citari exempla Toc idem contingit in gene 


… logis 7 in r'egiminibue que ctiam. minüt nt 


penitue deficiant.  £t licet bec fint dicta 
fic figuratr tamen textibus legis diuine ap 
tiffime Oemonftrané. Fam üt legié gencé 
xix.c. ppter exceifinm mobi fodomie de? 
ulus eft medicamiue bellico + eradicatiuo 2€ 
Hodomam .Soboñ. Segar.1 £leale.licet 
due perirent pprer vicinitate ut 6e pe. dit, 
$-fed continuo +.c.cl'ici de excel. prela. 4 
in aut.utnon lucuriené côtra naturä circa 
f.colf wii.  Doffent induci inniera exem 
pla de iftoctiam medicamine bellico. Fofuc. 
vülc. Tam {bi fs nofter iubet ad 3clum 
nouc ut confbituat fibi retroalum infidiss + 
infidiantes bellatores ad infidiandii boftib? 
£t Auguit.in Libro qônum fup bis Fofue. 
Zufta aute bella diffinint folént que vlcilcié 
iniurias 7 dclictoy exceflus. £t fubdit gès 
uel ciuitas plectenda ft que uel uindicare 
neglexerit 46 a fuis improbe factum ë. Sub 
dit43 boc gen” belli fine dubio iuftum «ft q5 
imperat qui nouit quod cuiqy fieri œbeat.nô 
dicit parmittit pmmo imperat . Œubdit in 
quo bello dux exercitus uel ipfe populus non 
tam acto? belli d minifter ci iudicandus ë 
Æc fic clare omonftratur œcum + medicum 
altiffimum conferuatorem uniuerfi bella im 
pare 7 eradi iclicta. Doc babentur trälüp 
ta xxli.qii. cominus'nofter: Déehocet 
bello 1 medicamine eraducatiuo fcribié ma 
chabcoum v.ca.7 œntrono.cap..ii. ubi ex 
mendato üci filit ifrael belia gefferunt côtra 
ameicos quod ctiam tractat augu.in libro 
mu.£t babetur tranffumptum xxi.q.ii.ca 
notandum.Sance & boc etiam {cribitur iu 
dicum v.ca.ubielegit tominus nous belle 
loquitur tx his erradicantibus uiciozum ex 
ccflus.Scribitur etiam plaie cxxx. beliis 
Pcipuis expugnabat logtur 5 biseradicatib? 
Scribitur ctiam in ADachabeorï itilca. CO 
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*fortamini 7 bellate. Scribitur etiâ peres 
+x.ca.0ominus eft meci tandp bellator.pe 
2emie fupar fopbuniam pulcherrime bec (cri 
bit dicens fi quis fortudinem latrons ul pir 
rate enamerat 1 infirmos prodeft illis fus à 
firmitas œcbilitate enim mébra quibus non 


bené mébrantur a malo pere ceffabunt. CG: 


clufo ait ieronimi æ fonané urcioli fi cernst 
moribus quo membaa infccta in mali difpôc 
bantnr 1 boc fit belloeradicatiuo. Tec ba 
bentur xrii.quit.ca.it quis fortituiine bec 


aperte œmonftratur luce vil.adebreos xir. 


dicit + oominus feru? qui'nelcit uolütatem 
tomini fui facit digna plagis uabulabit pau 
cis.Serw autem qui fcit uoluntatez Domi 
ni fui + non facit digna plagis uapulabit.£x 
cedensigitnr recipit plagas a oomino .ixc 
fanttranifimpta xxii.q.v.ca uindicta. 
Diclegitur p clias multos affecerit morte 
propria manu 7 igne diuinitusimpetrato iii£ 
regum.i.ca.7.c.uindictà ubiuide xxiit. qe. 
Gic (cribitur œalils tempore ueteris legis 
iit.regum xviti.t.xyiüit.ca. ic fcribitur 
œ ucrbum petriaplozum principis ananias 
7 upo? cius tradiderunt actu ihi.ca. tranf 
fumptius babetur xvi.q.i. ananias xvüi.q. 
v.ea uindicta ürfinc.De boc bello eradica 
tiuo pulchre loquitur gzegozius ad arunicts 
dim francoim reginam fic inquiens ne fi 
non.credimus dimne ulcionis iracundis ce 
leratorum fine actionc cômota belli peftist$ 
terrimat quos xlinquentes ad rectitudinis 
uiam dci precepta non reuocant xxii.Q: ve 
ft quos inquit nonne Gomin? ad moyen ma 
leficos n6 pacieris uiucre exodi.xxit./Dop 
fes etiam qui Legem acceperat a Domino cul 
tozs idoli tolote puniri utexodi xxit. cas 
Gamuel etiam mandato tomini agne reges 
pinguifimum in fruftra confcidit x regum. 
xv.ca.tranflumpta babentur xxiii.q.v.$4 
bincapparet.Dominus etiam cgiptios flucti 
bus fubmnerfit exodi xitii.ca. Yirabelitarum 
cadauera proftranit in beremo.nume.xuiti.c 
tranffumpta Babentur xxii.q.v. quid ergo 
Fnfinica poffunt luper boc œmonftrando in 
duci exempla ueteris + uouc legis divine. 
Sed bec lufticiit.ut ex bis enumeratis fuf. 
ficiat concluderc bella oviginaliter ottus b1. 
buie ex iure diuino 1 non folam ci pmi£. 
fione ymmot politiue ab iplo mundi guber.. 
nato? % médico uiciomus sradicatiuo propter 
filutem]t mundi conferuationezs.£t cum in 
banc finem tendunt bellica emedia ut fupa 
clare dictum ft.  Diopter banc autem de 
traliam + uicionm multiplicatum exceilus 
inuniuerfiocftructionem progredientezs ex 
fenfatis apparet altiflimum creatorem tempo 
ribus retro actis 1 boc eradicatiuo remedio 
ufun faille. Mam regna 1 mundi regimi. 
na quam pluia penitus eneruata ut quam 
plura remiffa quidx Zropanorum affenfu 
quid oc grecog Tmpio Quid wc romancaum 


vhinerfo Sminio partes Jtalic temporibus 
noftris febriunt + fubiciuné examint medi, 
cina paraf alicubi minozetiua alicul eradica 
tius cxercitates ad fimum quozus bibitudi 
nes funt fallaces iutta ooctrinam pitifimi 
procratis 7 dmphorifmoz banc regionem dt 
duxit ad motum ut altifimuscongruam ad 
bibcat medicinam ut cuius bumozes in qnâto 
7 qualis témpamento plus cum qui ex pleni. 
tudie fuerit-éuacuatio fanet iuxta ooctriné 
aiufdem. Tec autem aclufio nidelicet æ 

bella pueniant a deo potiflime -o2iginaliter 

demonftrari poffet atento divine maicftatis 
vniformi 7 phetuominifterio. ‘Mazaltitie 
musomnium creato? mediante celefti maché 

na in banc terreftrem macbinam naturalitez 

opat (ed fupnaturaliter imcdiate bi uult (pt 
rat 7 influat fed naturaliter loquoz dictum 
pitiffimi pbi Primo methanifice 7 Fo celi.ne 
cefle eft bunc mundum contiguum elfe fupio 
rib? Lationibus ut omnis $tus inde regatur. 
Fnfluit altiffimus natural in bec inferioza 
mediante celefti + fperico corpe.3lludautez 
totum cozpusopat mediante motu + lumine 
utinquididemphis.  Ætquia inipla totz 
machina celefti funt ptes diuerfaz Ytutum 
influendoutputa patin uirietates ftellag 
errätium 7 fixaz diucrfitas a quibus pprer 
uarictatem naturarus % motuum dependet 


“effectiuc omne genitum 7 couptibile. 34 


dirco quelibz contrarictas 7 naturaz diuer 
ftas + repugnantia bic inferius infurgens 5 
pendens eît deluper.  Æx quoftatim infez 
tur am repugnantiat difomitas fint. 
ordinatoria belloz leu introductotia æ bella 
inde o2iant ymmo expientia docet p ppter 
«niformitatem 10ifformitate afpectuuñ tpe 
natiyitatis infurgunt inter bomines natura 
Les dilectôcs 1 nales inimicitie. oc qlibet 
expit. fam quis diliget ftatum cum uiderit 
nullis meritis peedétibus 7 fic odio bibebit 
nullis œ meritis precedétibus. ic inter ci 
uitates 7 villas 7 caftra infurgunt dilcôes 
naturaliter ppter vnifomitatem 7 diffoz. 
mitatem afpectuum tempoze conftructionis 
earum 7 fic infurgant odia + bella ex influe 
entia chti.  Sic1 amicicie À paces 
inter prouincias. Tec autem celeftis 
nature mediante motu eft moductiua gene 
rationis 7 corruptionis bis inferiozibus au 
gumenti  diminiutionis ne dum fingularia 
fuppolita ymmo in lingulss mundi plagas 
MNamex bac fuperna natura plage babitabi 
les + econtra iuxta doctrinam pbi.ubt mare 
fict aridum ubi aridum fiet mare. £x bac na 
turarum repugnantia % difpolitionum x & 
rixe contentiones 7 bella particularia +1 
niucrfalia infurgunt bec propter moruum + 
afpectuur uarictatem.quedam exaltat que 
dam extinguit 7 quedam depremit.ADntat 
mundi regia unicerfalia + particularia . 
£Étixc demonftraripoteft. “am polita ca 
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| WadiEti paectina ici dféctus necole 


 eftillum cfecti pducinif sdli aliquod ex 
trinfecum impedimentum pductionis. S5 
natura celeftis otinet diffozmalr motu + af. 


— pectu 7 ipfius ptes funt difformes ex natur | 


fuiinfluëdo ergo necerte ft pduci boscfcc 
tus repugnamtes 7 diffozmes cum non fit œ 
impedinipoffet.  Æt hoc inferri polfet na» 
turaliter neceñe eff effc bella: nec aliter pro 
cederet maturalitér mundi gubernatio pte, 
fo? tamen licet q bec celeftis natura operé 
tur in bec inferior non tamen tx perle "1 di 
recto in intellectus bumanum ymmo durat 
Vibertas arbitrit ut in.ca. nabuchodonofoz. 

xxii.q.ili:7 ca.x tiriis t œ pe.diii.ca. 
ficut enim + phiis in cthi.Sced operat in o2 
gana uirtutum fenfitiuarum que recepta iflu 
entia séminiftrant intelleatni. £t fic per in 
directum inäuic bic eft @ fcribitur in libzo 
tentum ucrborum.Æinima {apiens dominabi 
tar aftris. ed quia boc tractare nimis £> 
longatur à terminus iurts nonulteri circe 
banc ductionem infifta. Sd fufficiat alta 
tum ex pxdictis 1 œmonftratum bella pro 
meniffe a deo politiue + cffectiuc licet ex boc 
ultimoinferatur non in mediate machine ce 
ldtis naturaliter operando. n quo fcribic 
proauus méus thcolopce in.x.ca.poñfe coclu 
ai neceffario fre malos 7 rebellos 2€. fcribit 
tamen cxiit.queftio.v.in capitu.n6 foluz qe 
bonum dft effe icmones quia lunt ultoxcsire 
dei in bis qui malum operantur. nam per na 
buchodonofo? + per anthiocum + per princi 
pes romanoum 7 per nônullos reges genti 
lium populum ifrabeliticum deliiquenté aL. 
tülimus aliqéandopunitt ut pbelle (cribit 
ambrofius tranflumptiue xxii.q.v.in caf. 
am promeritis fubditorum deprauatur ui. 
ta rectorum ca.fi bercticus.it.q.vi. 7 in.c 
i.ca.coufa 1 q witionc in +. fi quid plura p 
proauum meum fcribitur cribunt doctores 
in ca.v.de fore côpc.i.referunt œ deus a bn 
cipio creauit celum 7 terram + omnis que i 


dis lunt angelictin % bamanam natur.fpiri 
tualia + n6 ipiritualia À boc rexit p kiplune 


precepta dédie 1 tranfgredienti penä impo 
fuit per feiÿm fcilicz ade + euc.panüit cha, 
jn 7 quofdasalios ufque ad noc . tempoe 
dens cepit regere per miniftros £t no fuit 
oui deus edit gubernationsm arche 1 bac 
rectoria fuccellerunt parriarche reÿes 7 alit 
©onini boc durauit ul ad Criftum que fait: 
naturalis dominus, Ætin uicarium poftea 
conftituit petrum per illa uerba Tu es perr” 
7 luper banc petrem cdifitabo ccclefias meï 
« tibi dabo claucs regni celorum."flota î.c. 
in nono xii.d.xrit.q.i.loquitur.ftem di 
disit accipe fpirituin fancté quorum remile 
ritis peccata remittentur eis 7o.xx.c.sd à 
monftrandun @ petrout capiti feofus dixit 
petre palce once mess io.ultimocs. Ærfic 
uoluit oïo dcus q petrus paccifet omnibus + 


effet cephas et caput principian fi. dice 
tera que in boc ca.dicuntur p proauum me: 
um mibi probantur 


Caplm xi. 


Frilecundo p #lla ota lunt 

iure gentium bic tamen 2fidera 
œ licet dicant inra @ bella fint 
introducta iuregentium ut plidorus.i. di. 
lus gentium * bermogeman? iurifconfultus 
in.Lex bocinre.f. de iufti. iure tfi credo 
œ bella crtum babuerint non folum ex egta 
te natural bumanc intelligentie 7 create 
ymmo pmordialiter ex difpoñitione nature 
matarentis non lolum influentis fup act? bu 
manos pmmo fup quibuiciq animatis + èt 
inanimatie ut (it nez dicere  babeant bella 
ortum à inrenali ctiam ut diftinguit siure 
gentinm œ Gliter oifterant pbat tex.in.L.i. 
S.ius gentinm 7.ç.its nale 1.L.ex hoc jure 
cc infti.r ture 7 pma di.{us nale cum fua 
glo.1.c.ius näle.Q5 hoc fit verus fic oñdié 
ex principiis nôlibue cuiuflibet näli creato 
eft infita nälis inclinatio ad exclufonem cu 
tufaio repuguantis fic nali difpoitôi boc ps 
inoucendo in lingulis naturalibus fimplici- 
bus + mixtis. Tam aque infitum cit igmre. 
fiftere 7 conf ppter repugnantiam qualita 
cum fic in fingulis clementis fic in mixtisin 
Ouci poifent bec  p3 in beutis ubi ex nâli 
repugnantia complexionum vnum inclinat 
nalr ad occlionem alterius 7 econtra ficut 
in réali creatura infita eft inclinatio a nata 
etiam circüfcripto-intellectuali dictamine 
ad pfugando qücic libi repugnans quod 
boc fit vez rôc phaë. am nature omnit 
creatoz pductins non minus Ocbuit elfe (ob 
licita in fuatione rationabils creature ® ce 
teroz cum 1pla céteris fit nobilioz ut.c.cum 
infirmitis e pe. remilf.1.[.fanccim?.C. 
de facrolanc.eccle.1.c.hec imago.xxxii.q. 
v.7 ppter 1plam omnia infra globus liinare 
fañt pducta ut. L. n pecudum .ff. x ufuï. 
SSiigié natura ihduxit indinationemaalez 
in ceteris creaturis ad queciq fibi côtraria 
profuganda quanto magisboc débuit in 164 
bili creatura hoc idem fenfualiter patet per 
fisgule fuppolita dilairrendo. “fam qlibs 
Boc in fciplo expit hoc ex principiié nalib” 
bominib” infitum dt ergo ex bac indinatie 
nalibmordinalr babuit otum bellum. Cum 
bellum nt fupea furiptum cft fit contentio ex 


ota ppter tollendam repugnantiam. 3n : 


fre ergo p illa contentio que oùit ppter tol 
lendum diffonum + repugnans conferuatôi 
{ue fandamencaliter babuit ot a principiis 
nalibusut fic a iure näc put diftinguic a ini 
gentium. ed ftatim dices bec deftruit 
text? qui dicit ex ture geñ.oviri vbi aduer 
tendum ® licet a iure naliinducta fit üta in 
Cinatio nalis ciraïlaripta näh intelligentia 
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tamé inclinatio illa regulaé p dictamé rois 
rinteligentie naturalis ficut dicim? m fin 
galis actibus qut ocbentur bominibus natu. 
raliter circumfcripto intellectu utpote 
indinatio ad cibum 7 potum 7 coytum its 
bominibus competunt naturaliter 7 tamen 
intbomine regulanter dictamine rationis qÿ 
non eft'in prutis que carent illo dictamine. 
Dicergo credo faiffe mentem illozum tex. 
tus uidelicet æ inclinatioillius inclinatiois 
introducte a prinapiüs naturalbus infur git 
ex iuregentinm.i.ex cquitate gencr'ali ratio 
nisintelligentice. ed pipfa inclinatuo lit 
de iure naturaliboc probat gio .in. Lex boc 
bure.ff.ùc iufti. 7 iure 7.i. diinfgentium . 

fam glo.utrobig ponit fic ifta nerba fic in. 
telligit ot indinationc regulata per dictam 
rationis. £t Licet dicunt textus ex iuregè 
cum infurguat bella nô tamen credo fallum 
dicere bella ideft illas indlinatas.indinatio, 
nes babere otum a iurc ciuili 1 a canonico 


fam ius ciuile 7 ius canonicum nô dicunt 


aliam cquitatem quam fit cqutas iurifgenti 
um.‘ fam omne ius confiftit in quadam rec. 
titudine + inde uns dictum & ut.i.di. iusna 
tarale. cd ins ciuile 7 canonicuz funt rec 
titudo uite + equitas iurifgentium. cd fi 
addunt fupra rectitudinem illam aliqualé cx 
plicatione tunc dicitur ius ciuile uel canoni 
cum.nam ius legale + ius canonicum babet 
fpeaficare explicare rectitudinem 7 equita 
tem iurigentiun quandoc am termina 
do ad uariosactus quandoc terminando 
per uarios eucntus.bec omnis p2obantur per 
tex.in.Lins ciuile.f.ciufti.7 iure.Tamen 
dicit ibi textus ins cinile eft nec in totuz 
a naturali uel gentium iure difcrepat nec p 
omnia ei (eruit itagg cum aliquid addimus E 
Ctrabimne iuri comuni.ius proprii.i.ciuile 
facimus.£ft ergo uerum dicere œ bella funt 
œiure cuil 7 canonico.i.t£ ipfa rectindine 
que cft ius ciuile + canonicus Mec obftit 
textus {tatim allegati.quia illa rectitudo ni 
bilo addito uel wctracto iufgentium nuncu 
patur.£t fic loquitur iura ftatim allègata. 
Sed cum aliqu additum uel tractum & 
tunc ciuile uél canonicum nuncupatur.Nul 
létamen dubium quoniam ius cintle + cano 
niaun circa bella fupas dictamen ratiois ge 
neralisaliquid abdant.Exprcdictis infertur 
quo iure bella oùta fuerint. Dacauus me” 
in boc.ca.tenet p bellaoïta iuncta difpofiti 
one nature naturantis n6 a iuregentiim Za 
men bar. bal. ali antiqui + moderni in 
Lex boc iure.ff.cc tufti.r iure tenent 7 iure 
gentium otta funt bella per illum tex.doc.i 
$-iufgentinn.infti.oc iufti.+ iure 7 doc.in 
Ca.iuigentium.i.di.pro iltis facit.nam dicto 
denotat caufani i mediata.l.i..fi.ix icédio 
rui.nsufra. fed dicitur per iurilcôfultum ex 
boc muregentium otta funt bella.  £rgo 
mibi uidet æ pus meus multum fapièter 


loquaé magis alte albiciendo iurifte t ca, 


“nonifte 1 a6.l.ex boc iure ocbeat iutelligi 


prout iple intelligit al diceremus cont iura 
“fam ficut 2medere 7 bibere cft côcommius 
animalium ita ctiam cuilibz animali ctiä bu, 
to eft infita nälis inclinatio ad exclufionem 
cuiufcic ad expugnantis (ue näli difpôitioi 
ergo boc non conuenit foli bomini nimiz fr 
non uidec pcedere ex iure gentium fs pmmo 
ex iure naturali pmeuo æ boc fit vez in bu 
tis pbat in.L.i. $.cum arictes.ff.fi quadru. 
paupie feciffe dicaf. 


Ca.xit. 


£cundo quero quo inre licitum 
fit bellum contra infideles 7 in 
uadere terrascog 7 ppter boc 
indulgentiam concedere cü inf 
Incôtrariun dilponere mdeant. 114 nibil 
ad nos de his qui fozis funt.ii.q.i.multi etig 
quis origine poleffioncs " iurifdicties funt 
apud eos.nam Deus ppter totam rôalem cre 
atuzam bec pduxit Tam apud bonos “1 ma 
los facit folem ozi2i.ANDathei 5.7 vi.ad finé 
ctiam quiad fidem aggregati n6 funt ci tf 
al omis inco2porati fint rdlinGndi arbitrio 
xlv.di.bc iudeis pmmo q6 plus eft dimitti 
poteft infideli iarifdictio fup conuerfos ad fi 
dem dümodo non nimis grauet Totimo ad 
thimoth.vi.c. Solo ut clare liquea ft atte 
dendum @ bic oportet pmittere que tetigi 
in matcria repnlaliaz in prin.f.unde etians 
babeat iurildictionem 7 etiam +nd Jmpatoe 
que bic ptermitto quia ibi plene tactum fuit 
Quofic fluppolito ctiam attendendym æ in 
cadem cuitate fub codem rege funt duo po: 
puli + fm duos populos due vite 7 fm duas 
vitas duos principat? % fm duos principa. 
tus Duplex iurifdictioniso2do.  Æadem ci 
uitas cit ecclefia.Unus rex eft xps. Duo pa 
puli funt clici à lapci.Due uite funt (pialis 
7 Carnalis. Duo principatus lacerdotium “t 
impium tamen vnum et principale. f.ponti. 
ficatus n quofit refolo alterius al friuole 5 
monftraret phis. rii.metbaphif.concludens 
vnitatem créatoris Îic demôfträs multitudo 
principatuum mala entia male uolunt difpoi 
vnus ergo princeps fic dicic etiam in ppofe 
to qa un quolibs cntium generc eft dare unus 
pzimum ® lit metz % menfura omnüi alioz 
ut idem phüs fic in monarchia tota lt deue 
nie ad primum mouens imobile ut ides phis 
phificog vil. vili.tale non poteft cffc Smpi 
tm refpectu pontificatus ptermitto infinita 
fuper boc allegabilia. Sufficiat ergoinierre 
œ vus cit Dominusotbts vii.qôe.Lin apib? 
ix.q-ül.cuncta per mundum 1.c.p principe 
lem.ff.ad.L. Rod.de.iactu.l.depcatio + 1fte 
dt papa + boc non folum (up fideles ymmo 
ctiam fup infideles babet iurifdictäem quod 
clariue demonftrat. Nam xps fuper omnes 


babuit poteftaté vnde in plalmis. Deus iudi 
cum tuum regi da Si xs babuit n5 fuiffet 
diligens paterfami.fi petro conftituto vica- 
rio fuo curam non dimififet æ nepbas eft di 
cere cum petro tradidit claues dicens 45 
ci ligauris.1c ADathei xyi.7 alibi palce 
oues mcas io.ultimo. ic igitur papa babet 
d iure iniidictionem fuper infideles licet ft 
œ facto. Dinc cit @ gentiles babentes fol 
Legem nature peccant contra legem nature 
poniri poterunt per papam. Tam ftribié ge- 
nclis xix.ca.p lodomite puniti fit a deo er 
go 7 uicarius dei bec poterit.7dem fi colant 
idola.nam naturale eft creatozem colere.+ 
nÔ creaturds.3 dem poterit ctiam punire in. 
deos fi faciunt contra legem faim in mozali 
bus + n6 puniuntur a prclatisfuis. Æt de 
xpianis n6 eft dubium quin puni?i poffint fi 
faciant contra legem euengelüi.£x quibus i 
fertcur æ papa tan ucrus princeps pôt bel. 
lum indicere infideltbus + indulgentias con 
cedere propter recuperationez terre lancte 
maxime terre confecrate natiuitate tjr 
babitatione + morte eiufdem ubi non colitur 
chriftus (ed machametus.  3tem terra (äc 
ta uicta fait poft mortem xpi iufto bello per 
Fmperatorem Romanum qui poit fpoliatus 
fuit per infideles.  Fdcirco licitum cit pape 
recuperare ratione principatus quoi opti 
nuit.  Jnalisautem terrisque non lunt 
confecrate nec imperius nec ccclefia babuit 
iurifdictionem de facto poteft papa facere 
precepeus i chaftianos fubditos 4£ potelt cos 
per fententiam peiuarc iurtidictionc fus.£t 
per bec uide que ut in pluribus tracta lunt 
de bis que n0.3nno.de uoto p fuper bis pa 
tet folutio ad paimum quelitum fcilicct 5 iu 
fticie belli inductt ab ecclela contra infide 
ls. Æx quoinfertur uftificatio belliin- 
ductiper Amperatorem contra boftes. 
De bis que bic Dicuntur per proaum meux 
bar.in.l.boftes.ff. de captiuis 7 poitliminio 
reuerfis.fed remittit ad dicta Fnno.in.c.p 
fupzr bis de uoto.7 bal.in.l.ex hoc iure. f. 
* deiuiti.7 iure.3dem facit in lectura anti. 
qua 7 œominus abb.7 alitin.c. ficut.j.0 iu 
re turan.fe pariter remittit ad dicta j nnoe 
primo non eft dubii æ ciuitaces que fuerüt 
fanguine chrifti confecrate non debent in 
manibnseffe infidcliam cum multi Fmpera 
toxs acquifiucrunt ominio chriftianorum 
propter bas duitates recuperandas a Papa 
teucris potelt bellum ioicihoc côcludit ro. 
ta (cola turiscanonici uide bar.in.l.xpianie 
C.de paganis.veinde inno.in dicto.c.g fr 
per bis concludit æ infideles licite tenet 09 
munia ac grincipatus + alia bona . q2 n6 cit 
diftinctio plonaz apud cum 7 fine coule ñ 
Debent a xpisnismoldtari. fiter tamen 
fi infideles oclinquunt paça poteft bellum int 
oicere contra eos. ed hofti.tenct æ fi in» 
fideles non recognofcunt ofim ecclele Licitc 


poffuut bonis fpoliari (cd f recognofcunt vo 
minum ecclefic % xpianis non func infeiti 
polfet fententia tollerari. Fnno. pbat in .c. 


… difpar xxiti.q.viil.opi.bofti.uider noua pp£ 


tex.cum glo.in.c.f de rebus .xxüi. q. vil 
Zu pondera qÿ efict incôuentens  infidel 
diim non recognolceret 1 gauderit ca dig_ 
nitate effet alicuius ciuicatis vomin?. 14 
eis interdicte funt dignitates ut babet in.l 
fi.C.de iudeis À ibi bar. “fullusenim pôt 
babere iurifdictioncm temporalez nift fit xpi 
anus bar.in rubzica de iufti. + iure glo.in.L 
fifpadonem.$.i6 auté.f.x excu.tu. Sed 
bene polfet (tato in ciuitatibus babere ppu 
7 non deberent moletarifed qù pofent ba 
bere aliquem principatum boc n6 fateoz nec 
aliqÿ cominui ciuitatis quia cunc baberct 
sin dignitatis. (Dondera intantum intuz 
proauus mcus dicit æ infidcles dclinquêtes 
puniun£ p papam 7 lic &quié Fnnoc.in dco 
cp lup bis qui vidét coram iurildictôem in 
fidelium attribuere pape æ non uidet vez 
fin dim abb.ibi Tam eciam funt fub roma 
no Fmpio ut.c.de iudeis 1.c.ix paganis per 


totum dic quedam lunt crimina ecclefftica 


n Cômifla per infideles 7 punienc per papam 
Sat imüla funt p eos crumina nôeclaftica 
" punient p Fmpatorem fm dim abb .ibi + 
pole dici diuifum Fmpium cum Joue celer. 
babet tamen pe.x ancha.in reg. ea que in 
vi.æ concludit æ ecclefie debs infideles pu 
nire vide oominum abbin.c.gaudemus x di 


uoz.vide abb.in.c.ix infidelibus œ confang. 


n affini.+ an papaintez lapcos infideles ba- 
beat iurifdictionem vide diim abb.in.c.con. 
falnc oc appel. am infideles imediate tit 
fub cempali ominiout p Jo.an in dicto.cs 


.gaudemus p abb.in.c.in nônullis de iudcis. 


vide abb.in.c.f mifabilem oc vfis vide glo. 
in che. pma ox teftibus in Ÿ.pncipi glo. in 
che.fi.te re.iudi.in Vo xpiani 5lo.f.in cle.fr. 
Diudeis vide.c.oftituit xvii.q.ilit. 7 ibi gl. 


Ca.xiii, 


Di fciendum eft æ duo funt po 

puk.fromanus 7 populuscÿne. 

us.De populo ro.funt primooës 
qui in totum chediunt Fmpio romano. las 
populus accipitur p toto fmpio ut .L.roma. 
ad municipales. Quidam non obediunt in 
totum.fed in aliquibus ut qui uinit legibus 
imperü * fetentur ipfum cominum o2bis ut 
fant ciuitates Lombardie 7 fimiles. 7 ifti fit 
in populo romano. ‘Tam cum int aliquibus 
iurifdictionem exerceat iplam retinct ut.l. 
fi prius de aqua plu.arcen, 7 ibino-Quidam 
func popuit qui nullo modo obediunt inpera 
toi nec uimit imperii Legibus.fed'dicunt hoc 
facere ex prluilegio ut ueneti qui afferunt fe 
boc ice cr priuilegio.£t ifti ctiam funt 5 
populo romano.qt precario hoc tenèt ab in 
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tone iplo reuocare poteft qff uoluertt 
ELA quisin pian .ff.de legi.lit. Pacterca 


illud puilegium éis conceffum debet effcac- 


cômodatum ut non priuent ciuitate romane 
dc captiuis.L.in bello. $.fi quis fuus. Qui 
dam funt populi qui non obediunt Tinpatori 
4 affezunt boc fibi competere ex contractu 
ut funt-pncie romane ecclie que aflerunt 
boc fibi competere ex tonatione Conftâtini 
4 alionm inpatoni.£t if etiam funt 5 po 


: pulo romano.fam ecclefia ibt exercet iuriL- 


dictioné qui babcbat Ampius on6 f defini 

opterca elfe ciues romani.  Jdem dico ÿ 
regibus qui n6 fatentur fe fubditus impera- 
toriut rex Francie Anglic Pylpanie + fini 
Les qui afferunt boc fibi competere ex priui- 
legiouel prlcriptione. Ætper bocinfero 
p omnes gentes ferc que obedüit fancte ma 
tréccclefie fic funt ox populo romano  £t 
fi quis diceret Tmperatozem non cle domi. 
num diceret contra tertum euangelii.dum 
diait exit edictum a cefare ÆAlugafto. Dopu 
li autem extranci funt qui n6 fatentur impe 
ratorem dominum ut gréci qui dicunt'fuum 
imperatorcem ele vominum. Jtem tarta 
ri qui dicunt grancanem effe cominum. £t 
farracent qui dicunt eife fui cominüim folda 
num. Jnter iftos tamen dit differentia .fam 
quidem funt nobis federatiut geti contra 
thurcos.Quidom cum'quibns babemus pa. 
cem ut funt tartari.nam mercatores noftri 
uadunt ad iftos 1 (uiadnos Quidà une 
cum quibus nibil facere babemus ut iudei. 
Quidam funt cum quibus gucrram actualé 
ut funt farraceni + bodic ci turchis. 3n, 
fertar ergo æ cum pinceps Îit fecularis fu, 
periom non babens in fecularibus nefi for 
teut diri p ipfe pôt indicere bellum contra 
hoftcs fuos * qui funt poft ftatim patuit.£t 
boc ait bellum tx quo loquitur.L.boftes.#.5 
captiuis + de uerfig.L.boftes + in boc uëdi 
cat fibi locum bellum quod inducitur a popu 
lo romanou imperatorc adeo d fi imperatoz 
iudicat bellum ciuitatibus altquibus italie re 
bellibus nendicat fbi locum cffectus public 
belli.q {dem À repugnetur ofidiali impera 
toris ul pape non propter imperstoremt nel 
papam  Æld ungu bar..in.l.boftes. de cap 
tins 7 poftliminioreuerfus fequitur ad qù 
bic pacdicatur per proauum meum. 


Caplim xiiti. 


£d queronunquid alisa princi 

pe licet bellum indicere uniuer 

lake Solutio nôlicet line pin 

cipis autoritate. Tam hemini fine principis 

licentia licet arma portare.ut. Cut ufus ar 

moum in rubeo 7 nigro.7 glo.ln aut.5 ma. 
principt colla iii + in aut.de armis.ç. 

colla.vi.t eftratio nam nemini fine princi 

pis licentia licet iura uiolare. Fura principi 


uiolèt qui fine uris folempnitate mañ regia | 


iue fibi picit ubi babetur copia ius dicètis 
idcirco fine eius auntozitate non licet Soli 
ergoprincipi compctit fus auctoritate cum 
non babeat fuperiorem ad quem recurrat p 


iufticie. Podic tamen quia funt populi non 


recognofcentcs fuperiozem de facto non re. 
quiritur in illis fuperiozis ductozitas ai non 
recognofcant ymmo tota dic bella inducun 
tur a populo côtra pplin nllo2cafto.2firmo 
dictum paui mel p ca que uoluit oldra in cô 
filio.ccxxxi.incipiente ut chuis ec quo queri 
tur aliqualis noticis 1€.ubi dixit œ ficut in 
donationc facta impatori uel ab impatorc fi 
requiricinfinuatio ut in ait.Sdem eft .C.ixc 
oona.n0.glo.in.lpe.e.ti. Ftacrit in ons. 
tione regis feu alterius Domini tx facto tené 
tis locum impatoris in terris fuis alfat.d.L. 
plt-uide io.an.in addic.fpct.in ti. de inftrS 


run editôe .S.poz2o in ultima addic.7 io.$ 


ymo.in.c.cum contingat Ociure iuran. in 
penl't.carta 1 aliquid p bal.in.l.fcim?.C. 5 
dona.uide.c.p venerabilem qui fuit fint le. 
gittimi uide bar.in.Li.de decre.dccu.li.x 
in v cof.vide.d.abb.in.c.fup quibufdam de 


S.fignian.iit.coll.af fcripf multum late in . 
repeti.mea.l.céturio.f.0e vulga.7 pup. 1€. 


£tpondera y illad që bic dicit per pauum 
meum appzobat p.d.abb.in.c.diem 7 5. de 
iurciuran.in.iüt.cof.videé de mête Fnnoc. 
in.c.olim de reftit.fpoli. 


Ca.xvs 


Lterius quero nüg bdcilum q6 

re 3mpatoz cont eccleha 

it duftaum + tencaut fubditi ei ins 

oc obtemperare videé @ fic ga 
fit principis auc.ucl mandatoergo 1€: Etiä 
quia dat iurifdictiones de iudi.c.nout qui 
filit funt le-cäs %.c per vencrabilem de appt 
f duobuetiam quia in pertinentibus ad er 
moz ulum fubditi Ochent + tenent obedire 
imperatozi etiam (cifmatico . i.q. iii. Jut. 
oo contrarium dt uez. fam imperatoz 
eft aduocatus ecl'ic + tencé cam defendere 
tdcirco n6 poteft cam impugnare de uatis ex 
libero ven.c.vno de refti.fpoli.c. codrénte 
ymmo inducendo bellum conta eccleñam 
meret perderc puilegium indicendi bellum 
cum illo abutat.xi.q.ii.puilegit de decimis 
fubgeftum ut paniaë in quo delinquit 8 En£ 
ac.quanto. $.ne sutem pmmo talis ptinacis 
in principe non diftat ab bffi de bereticis ex 
emplificamus.i.$.i.+ ibi no.£tias quia paÿ 
fuperioz eft . am examinat impcratorë ips 
reprobat 1 deponit 5 elect.venerabilé Dre 
iudi . apli .lisvi. Fnboc igitur cafu non 
tenentur fubditi inuare impezatorem côtra 
ecclelam ymmo c contra % pôt papa abloi 
uerc cos a uinculs fidelitatis xp. q.wi. nos 
fanctorum 1.ca.iuretos  nota ox bereticis 


| excomunicamue.7.s pe  Ss que 
A prono meo quomodo poteft Fmperatoz 
inducere bellum contra papam  lubditi ba 


bebant ci obedire. Dicas fecundum 3o.an.7 
bofti.in.ca.olim Direfti {poli Done impera 
to? eft homo iniquus * peccator monitusfe 
non corigit (cd priora committit « tandem 
<xComunicatur per papam 7 omnta côtemp 
Bitur + mouet bctlum propter boc contra ec 
efiam + concludunt poftea cum proauno 
méo bic æ non fic iuftum bellum.Uide oomi 
num abb.in.ca.ficut 7.5.0 iure iuran.i vi, 
Lo tominum abbat. in capitulo uenit 
iudic. 


Caxvi, 


Lterius queritur quid econtra 
fipapa inducat bellum contra 
Fmperatorem {cifmaticum bere 
ticum ucl alias ufurpantem iura 


… “libertates ecclefarum omnes fideles tenè 


tur inrare papam 7 ctiam uafalli imperato. 
ris sbfolui poffunt a iuramento quo teuent 
nel occlarari non tencri ut ca.ios fanctori 
2 Ca.iuratos xvii.q. Yi Tu pondere qe 
idem tenet oominus abbas in.ca. ficut 7.7: 
tx iure iur-in vi.coll «mde.ca. uenczabiiem 
tx electis 7 in c2.p20 bumani œ bomici.uig 
docin ca.ex gets de cle.n6 refi.bodic fa. 
cit quod babetur in extrauagante bonifacit 
que incipit unam fanctam . 


Ca.xvils 


Lterius dt uidendum dc aggre 
gautibus * iplum bellum preñci 
entibusquoiple fieri œbeant. 
Fnbeljofunt legio.7 babet ep. 
tem milia centum pedites 1 feptingètos xix 
euuites. Œunt cobotes 1 quelibs cobozs ba 
bet xx.alas.£t prima uocatur miliaria. £t 
babet pedites mille Lequites cxxxi. Se 
cunds quingentuari dicitur + babs lvi.ita 
no.glo.ff.oc big qui no.in fa.Lii.in prin.boc 
igitur 1 dux 7 do faciunt bellum fummé 
do promulticudine apte + ab bellum prepa 
ta non autem per actabellandi. Dubtam 
priucipaliter fundant bellum fcilicet arma + 
uires. Tec diuiditur in tres partes. equites 
pedites  claucs.fam equitibus campi claf 
fibus mariaa % flumins. peditibus colles ur 
bes plans arbuta fruentur  ‘Tincinfertus 
œ pédites magis funt necearil reipublice 
quamequites qe poffunt undiqs prodefic. 
Lu pondera bar fequitur .d.1.H.‘allegat 
bic per proaumm meum 7 ali doc. 7 poftea 
dicas p prdites 1 cquites babèr fut exce 
dentia exceils relpectu babito ad quiliteré 
temposis 7 loci.ar.glo.l.apid sntiquos.C. 
cæ far.cum fimilibus.DDe legionc uide glofam 
in.ci.nc fede uocan . 


Caplm rvi. 


lites autem in bello fic le babe 

: retcbeantut feruent inramet 

quod prdftiterunt.fam inrent 

.. Æ rennue omnis facturos à 
precipit imperatoz 1 nund ocherturos mili 
Ciam nec mortem recufaturos pœxfenfa rei 
publice.f.ex quibus.ca.ma.Lpenu.C.de bis 
qui non imple.ftiLiprime lib:o.x.  Æoaum 
ducibus ocbent obedire ut lege collatores 
inpaincipio. ‘Tam cum arc publica 
emantur 7 aluntur folis œbent infftere 
utilitatibus 1 effe in numero milicie ut armo 
Yum quotidiano exercitio ad bella fe fparèt 
ut.L. milites.C.e 2e.milita. + fic dcbèt du 
cibus obtempare.æ fi contra Pceptum co 
fecerint etiam bene nibilominus capite pu 
niant.ff.e re.mili.l.beftorem.S.in hello. 
Ælbitinere Debent abaggoz cultura animali 
um cuftodia mercimonia queftu aliena non 
péragant negocia.Æi d ciuiles curäs non ac. 
cedant alioquih militia À eius prinilegits 
nudabunt 7 de re.mili.L.nemo milites.C.5 
procuF.L militem.. Ton emant predia ubi 
militant. + tempe quomilitant nec ctias ali 
no non moleftané Doft non inquictabune 
Sallit illà regula ubi fifchus diftrabat coum 
boña parerna 7 ubi ex bereditate querunt 
boc autem inductum eft ne ftudio culture a 
militis aduocent bec baben£.ff. de 2e.mili.L 
milites.  Dondera æ lex funt necefaria 
in milite. fSoimo ut non fit negociatoz. Ftè 
œ Pitet faramentum per genium principis 
 mortem reipubl.caufa non cuitabit.Jtem 
enfs ei cingat. Jtem ftigma.i.nota publics 
debit cis in brachiisinfigi infcribi 7 poni 
Lui. C.5 fabricé.ité 1 nu alioz pol 7 fcribi 
de bis per glo.in di.L.pelt.7 per glo. in ru 


brica infti.de timulitis vide glo. pmamil. | 


q-i.in.c.phibeé 1 ça q bé L.1.f.C.locafti, 
Cap. xife 


D ducem autem belli pertinet 

militibus pardifime comcatam 

dare equos militares ext2a pro 

nintiam duci non permittere mi 
litea in caftrisretinere ad armozum exerci 
tationem pducere ad opus priuatum pifcatii 
venatum non mittere claucs portarum fufci 
pere vigilias circuire farmentationi comili- 
tonum intercfle frumentum menfurc frandè 
cobercere delicta caftigare querelas comili 
tonum audire valitudinarios infpicere Dec 
babent in.Lofficium.ff.de re milita.  Æid 
élus etiam pertinet officium iu virentis flu- 
minis ripas legionem ponere. £t ut omnino 
nullusaquam polluat ne ur abluendo quon 
fudozem publicos oculos maculet fcd procul 
in inferioribus partibus fluminis id facere p. 
mittat. Tec babent.C.de re mili.L. ingentis 
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Ad iphnsetiam officium pertinet caftra po 
nere ubi lignoz pabuliaque copia babeé + ut 
diutus cômorandus fit loci ‘falubeitas eliga 
tur mare fituicinue aut altioz locus qui ab 
aduerfarüis captus pot eficerc. Conf. 
desandum etiam ne tozzentibus imidari con 


fueuerit campus boc vegetius de re mili.L.i. 


cxrx. Ad cusetiamoffcium pertinet fm 
numez militum caftramentari caftra ne ma 
is multitudo conftipet nec ne paucitas in 
latioribusnltra & oportet rogat extédi.Æid 
bonum ctiam dacem ptinet in quo loco di 
micandam eft nofcere qui quanto luperioz 
faerit utilior indicat æ f uictoriaz © peditib” 
fperat contra milites boftium loca in equa- 
lia afpera montuofa bet dligerc. Sin autè 
econtra loca planapotentia nec filuis ncqs 
paludibus impedita.hec uegeci.L.iit.e.riti. 
œ re mili.Hboc ad officium ducis pertinent 
ad {pecialem magifteriü militum ut.l.magi. 
terie.C.tx iure omiudr.7.L.i cola.te re mi 
li. Dondera  ctiaz dux et omnia que 
funt in bello que fuut caufa uoluptatis o2dia 
ta auffezre ut peregit publius corneli ftipio. 
7 alii imperatorcs cfficiantur dari 1 n6.x. 
licati nt noftris Legitur in biftoriis maxime 
in ualerio in.ca.x militari difciplina.Circa 
multa enim debet cffe doctus imperatoz bo. 
fes ferire.prelidia agitare nibil mctucre ni, 
fturpem famem byemes 7 eftatem iuxta pa 
ti bumi requiefcerc codem in tépoze in opià 
2 labozem tollerare per faluftium iugurtio 
Fnprimisimperator fciencia rei millitaris 
dcbet pollere cicero in orationc pro pompeio 
inde ucgecius de re militari dicit nullus € 
quem oporteat ucl plura uel meliosa (cire @ 
imperatorem Cuius toctrina debct omnib? 
prodeffe fübiectis. fam turpe dt patricio ui 
roignozare ius in quo uerfctur.L.it. $. ferui 
autem fulpicius .ff.de oigine inris debzee 
litteratus. am folitus dit dicere Cato æ 
plus rei pnblice prodeft qui difciplinam mili 
tare confert cum lfis. Nam” fecundum uege 
cium xili.cait.libri bonum imperatorcm cô 
uenit nofcere ipfum locum 10 quo dimicädi 
dit.£t alia uide defquibus 1bt « Ftem cicero i 
ozatione pompeiana fic loquitur uirtutesim 
patorie uulgoelle exiftimantur (cz labor in 
negotiis fortitudoin periculis. induftria in 
agendo.celeritas in confitendo confcilium 
in prouidendo . 


Caplm xx. 


Aricautem puniuntur milites 
ut uaric delinquit.namut con 
mittunt delicta propria ant coia 
Ætin propriis puniuntur pena 
militari + agct pena gradu fepe milicie ut.[s 
iLff.de re milita.  Dumtionesautem funt 
pecuniaz caftigatio.  Fniurious interdic 
tio ignomine miffio ab ccrcitu mio grad> 


scicctio.Tn metallum aûtes nel opus métalli 


non dcputat fed Hecapitié non enim pro mi 


lite fed pro boîte reputant.f.de re mili.L.it. 


Gi. Sisqui.t.Lpditoxs. Capiteait 


puniuné qui ppofito manus intulerit qui in, 
obedientes facrint qui fpectantibus ceteris 
paioz fugas arripuerit exploratorcs qui fecre 
ta nuntiant boftibus qui metu boftium infir 
mitatem fimulant quifcomilitonez gladio vul 
nerauit qui fine caufa fe vulncrauit uel moz. 
tem fbi confciuit fecus ft vite tedio uel dolo 
risinpatientia. am talésinfamia nônt 


Der vinumautem aut per lafciniam laplus 


militia mutaë qui non defendit fpofitum fui 
cum potuit capite puniéqui non potuit 7 paz 


citur.  Dechabètur.ff.de re mil. omne 


ddlictum 7.L.üi.S.fi.  Ftem quicxplozato 
re obuiauit boftibus infiftentibus aut de foffa 
torecedit capite punitur etiam fi rem benc 
gelerit.f.de re miliLüt Ftem fi cocita- 
uit atrocem feditionem deferto? tempe belli 
capitc punitur tempe pacis equis gradu re 
pallit pedes militiam mutat.ff.de re milita.L 
non omnes Lamen defroes pumendi funt e 
qualiter f baberi debet ratio gradus o2dinis 
ftipendioz 7 aliarum circumftantiarum qui 
exceffit palcui comeatus ut emanfoz uel de. 
fertoz reputatue babet tamen rô quibus tar. 
dius url citius rediit uel fi implementoali. 


quo.ff. de re mili.Lit. $.f. 7.1. qui comeat? 


1.Lnon omnes."Dabet etiam rô antc acte 
vite. Æmäfor eft qui diu vagatus a caftris 
ad ipla rediit defertor qu plixi tempus va 
gatus ad celtra reducit.l.iii.remanfoz.ff. eo 
defertor fi in urbe inueniatur capite punitur 
albi flex prima defertionc captus iterato de 
férat capite pun£.ff.e.ti..non omnes deler 
torum defanctoz bona confifcatur.C. de re 
mili.  Pondera palienalle arma graue eft 
crimen 7 limile dt dfertioni 7 bac fi omnia 
arma alienauit. Si Vo tibiale uel bumerale 
alienauit. Sberibus cedendus eft.@i Yotori 
cam fcutum 7 gladium defertoai iple eft filis 


Lquicometus fpacium.f.de re militari. n 


omnibus que bic dicun£ per pañum meum. 
Darcendum tamen dft tironibus.L.iit. $ . ft 
plures.ff.c-ti.7 10.1.qui cum uno. $.fi.e.ti 
iterato delindrèt €, ut ibi. 


Cap. rxi. 


Ed quia dictu ef fu in.c.x wii, 
Bterito ibiulterius eft uidenduz 
de aggregâtibus 7C. in fine cap. 
® fortitudo uel uires + arma fi 
dant bellum paincipaliter + quia in in2e non 
difcutitur natura fortitudinis explicite ex 
pedit æ iplus natura aliqualiter explicetur 
7 per modicas queftioncs cum quibus eiué 
natura concludatur.  £t queroprimoan 
fotitudo fit virtus moralis + apparct œ 16 
Nam fotitudo dit difpofitio corpalis ut.l.i. 


C. de atblet.li.xit.de bis q no.infa.l.atblete 
f.ad.Laquil.qua actionc.$. fiquis in collu 
cationc de pug.in duello .per toti.C.degla 
diato.l.iergonon cit uirtusmoralis ci dif 
politio corpozalis differat ab habitu feu difpo 
fitionc anime 7 fic inferior geadu.de de peni 
7 remif.L. cum infirmitas:xti.q. i.precipim? 
xxili.q.itit.fibabes.C.de facrofanc.eccle.L. 
fanctimus.  Secundo fic ommenirt mo 
ralis eft coniectatrix in paflionibus opera 
tionibus ut probat pbs it.cthico. ed forti 
tudo it coniectatrix in mediout idem phi. 
ergo.  Lerciofic æ non cftuna nirtus .n5 
cit uircus pmmo uirtutes . q2 pluralis Locu 
tio ad minus duozum numero ft contenta. 
ff. de tefti.Lubi numerus 7 regula pluralis. 
de regu.iur.li.vi.£t confirmatur per dictii 
phi.primo elencorum.flam eadem ef diffini 
tio proportionis 1 unius propolitionis p foz 
titudo n6 fit una uirtus probaf bic minoz.nä 
una uirtus opponitur duob” uicisextremis 
ut xlt.di.fepe de confue. ex pte . ed forti 
titudini opponuntur quatuos ‘extrema {cilt 
cet intimiditas 7 timitastimoz + audatia. 
A defectus in audendo qui eft ignorätes ut 
probat tex i eth.Oppoñti probat phi.iilethé 


Drofolutione quetionis eft aduertendum. 


@ fortitudo fumitur cquiuoce pro forticudic 
que idem cit æ roboz corporis 7 fortitudine 
que cft uirtus moralis. prima cft 'potentia Q 
quis poteft mouere ut probat phiis primo re. 
thor. + utraq reperitur in bello + fic (ump 
ta fuit generaliter cum dixi æ fotitudo feu 
. mires 7 arma fundant bellum cum utragre 
quiratur fed cc prima que eft robor cozporis 
n6 eft dubium æ nô elt uirtus mozalis p fu 
pra allegata.Scd ix kcunda proccdit 6 + 
illa eft uirtus fecundum quam nos benc ha 
bemus circa timozem 7 audaciam in bellicis 
periculis 1 œ ie prolequamur q2 prima eft 
plana in modist temporibus:  Drointel, 
lectu autem fottitudinisanime dt attendè 
dendum @ in audendo 7 timendo contingit 
exercere 1 œficere 1 utrobiqg male agere. 

Contingit + medue fe babere 7 fic uirtuo 
f. _Differt tamen audacia a timozc . Tam 
audacia eft pañio appetitus irracionabilis fe 
cundum quem inclinsmus ad agrcdicndum 
terribilia.Limor snclinat ad fugindum 7 q 
libet experitur in fipfo.fed utragz Contingit 
benc agere 7 malc.fam fi quis uideret œcè 
armatos 7 folos aggrederetur eos. male cir 
ca agæclluram x male circa timorem ageret 
Gicetiam in tinendo quis excedere potelt 
utexemplum fi fint centum bomines inaguit 
+ nôuideant nifi centum " fugiit male caf. 
ic etiam nô aggrcdiendo ut fiuiderit {po 
liare ciuitates h non ageediitur male agit 
Et ficuidesexceflum in nô timendo cum cx 
pedit.in tinendo cum expedit.in aggrcdié 
do cum n5 cxpedit 1 nô aggrcdiendo ci ex 
pedit.Æt'lic babes uicia extrema audacia % 


timorem 7 utr'oblq gradum ut lupra.Ulteri 
us & notandii p ubiciq ë 2epire exceflii ex 
tremoz viciolum 1 vitupabilem ibi cit repitt 
medium bonum + laudabilem fi effet totum 
malum * vitupabile. ‘am poñktoici æ 
dcfectus eft vitupabilis. Tam dcfectus 
diceret defectus mali + fic non foret malus 
Expedit igié d in medio fit bonum cuius re 
fpectu vnum dicat malum excedendo aliud 
deficiendo. Æx his inferuné oue queftôcs 
feu due conclufiones p folutôe qôis. Drima 
 fortitudo anime ct ftus moralis. Scda 
œ cit Ya virtus pbatur prima. am omnis 
babitus electiuus medii laudabilis cit uirtue 
mozalis fed fostitudo ft buiufmôi ergo pbaé 
maioz p locum a diffinitionc que argumett- 
tio cit valida in iure.ff.de reg.iur.f.5 polli 
Lin prin.7.[bona fides.c.ti. ic autem 
diffinit. phis Stutem morale Fm ethi.pbaË 
minoz."fam fostitudo eft babitus intellecti 
uus medii circa timozem Tlaudaciam at p> 
batphis.iii.ethicoy. Confirmatur illacft 
Ytus moalis que gencraé in nobis in moe 
ideft confuctudine + becappellatur moralis 
Soititudo eft buinfmodi er go 1€. pbaË maioz 
p Locum a caufa formali que argumentatio à 
valida in iure.f.ad.Lfal.L. fr is qui quadra- 
ginta.$.quedam.ff.loca.l.rei.$.ope.f.5 Ÿ. 
figni-Ledificia. S.perfectiffime 1.1. q forma 
c.ti.i.q.ioctrabe ùc bapti.tébitum. D20b46 
minoz.fam in actu bellico propter pericula 
appetitus fenficiuus inclinat bominem ad fu 
gas ut dicit plais ubi in bellicis vendicat fibi 
oct ita 7 ad ea que funt impetuola + fic nos 
inclinat ad extrema viciofa Stus autem que 


eft pnptitudoappetitus rationabilis incliac 


ad medium + illa pmptitudo generat ex ac- 
tibus iteratis alias non delectabilem oparcé 
«fic non effet virtus cum in virtuofo nulls 
debet elle appetituum repugnantia ut idem 
phis {coo etbi.7 patet prima condufio wi 
licet p ft virtug moralis. Secunda côcio 
cft p dt vna virtus.Quidam boc fic pbant 
Limos + audacia funt pailiones contrarie 
Sorticudo cit uirtus media ergoclt tantum 
una confequentia pbatur. Tam unum qnod 
œagens intendens ad argumentum unius 
contrarioz tendit ad remiflionez alterius 7 
fic ÿtus minuens timorem auget côtrarium 
ntecontra.Confirmat uirtutes morales ipe. 
cificantur a fine Sed unicus eft finis ergo 
unica eft uirtus. Drimus patet per Loci a ca 
finali quod cit ualidum in iure a.l.vnius.$. 
fi fuus.ff.oc contti.!.ultima.f.x ùccur.L.ge 
neraliter.C.t cpi.1 cleri. xvi. q.i.c. cum 
ceffante œ appel. 1.c.7 ÎÀ xpiis oc jure iuf.ps 
(com. am finis fortitudinis in bellicis 
bonum corpori 7 fi als bellat ppter lucrum 
non eft foitis pmmo auarus.Æilit dicunt ar 
uidilicet  timoz 1 sudacia non funt pailio- 
nes contrarie boc pbatur fic. Timo? t au 
dacia fe compatiuntur in codé relpectu #3 


393 


394 


dem ergo non lunt contraria tenet ofcäntie 
q2 polito uno contrarioum remotetur rel. 
quu.f.cc infti.Licd fi pupillus. S-fiinfito. 
ria.ff.ie regu.iur.Lius noftrum 1.Lbec Ÿ. 
ba.ff.oc uerbo.fig.in auc.oc man. $.ii.col.itt 
xxii.di.bofpiciooum cum (L.  Teimum patz 


nam quis propter bonum honeftum bellare + 


fed timet proster dampnum tram quis agre 
ditur 1 fic audacia.7 non timet ne ledatur 
+ timor.£t fic ifta opieft contra textus phi 
fecundo retho.nec ualet ipforum ratio. nam 
oclegatio 7 trifticia fccundum omncs funt 
contrazia 7 tamen idem cclectari pôt 7 tri. 
fari circa cundem actum.tolle in adulterio 
dclectatur propter lenfualitatem.£t fic ic p 
bibitionc merces in mari propter tempefta 
tem.Sic in propolito quis tums propter ma 
lum prefens audet piopter fpem  Vzima 
igitur opi.uerio?.unde elbertus tenct œ licz 
fint quatuoz extrema ut fupra non tamé füt 
niife duplices, nam quicung ichnatur ad be 
nesudendum non timet,£t quicund non in 
clinatur ad benc audendum non audet." fic 
inferc umicam uirtutem.  Zili dicunt fi 
funt nf duo extrema.faz fi aliquis nibil ti 
met nimis audet.£t fic timoz  audacia faci 
nnt fic unum extremum  fufficiat exprcdi 
ctis concludere æ fortitudo que eft unui pri 


cipak Fuñndans bellum ut fumitur pro corp. 


ris roboze non eft uirtna movalis.fcd ut fu 
mitur pro nirtute anime + uirtus motalis ft 
una.£thec dt ifta qne ellum ad finem tin 
producit.  Tannera an fotitudo fit uir 


“tus moralis tangit phi.optume in 1ii.ethico. 


&c dc fortitudine uide tulium li.i.c officiis 
in ca.in quo de ea tractat quod quidam ca. 
facipit intelligendum eft autem cum propo 
fita fint genere quatuor 2€.uide fanctum tho 
mam in fecunda fecunde queftione cxxii.p 
totum 7 thcologi in iilfentètiars di.xxxiti, 


Captm xxii 


Slam eft x fortitudine que fun 

dant bellum principaliter que ë 

uirtus moralis 7 una. Scd quia 

tractatum dirigo 44 Cardinalé 
Quéro utrum bec fit cardinalis apparet d f 
nam magnanimitas n6 ft uirtus cardinalis 
ergo nec fortitudo tenet côfequentia per lo 
cum a maiori qui eft uslidus in iurc'ut lege.i 
C.t neg-geft.fiix fenatol.quiin dignus.C. 
ve facro.fanc.eccl.aut.multo magis fol.ma. 
Lex diuerfo.$.i.C.ùc epi.7 cle.l.fi qua p ca 
lumpniam xzxiq-v.fipanlus vüi.q.ifier 
go.vi.q.iin marc xl.b1.quelibet tx elect. ci 
in canctis. Sed magis uidetur.incffe ma 
gnanimitas fit uirt? mozalis @ fortitudo qz 
uobilio? + malor ut dicit phisin cthicis tra 
ctatu de magnitudine.patcet primo uideli cet 
 magnanimitas non fit cardiualis q2 tunc 
car doalcs forent plurcs iii .Solutio fic to 


: tabumans conuerfatio non uerfatur crea TR 
fortitudine ut cardinè.ergo non eft cardia 


lis qe inde cardinalis nuncupator. tenet-cô 
fequentia per Locum ab cthimologia.qz eft ua 


lidns in lure.f.fi cor.pe.Lüi. S. appellata in 


pheio.f. $.bifcipali.C.5 epi.1 cleriloccer 
nin”.#.8 uer.fig.Ltigurii.c.t.t -Llibeorns 
Sp fi papir”.xri.bi.cleros.xvi.q.i.f cup. 
7.c.cum fm Oc P.men.patet paimum. Tam 
fortitudo uerfat folum dirca picula bellica. 
Ged pauci ducunt uitam fuam cum bellicis 
picalisergo.  Fncontrarinmapparet auc- 
toritate cômuniter loquentium qui iftam po 
nunt io numero cardinalinm inter quoscft 
feneca qui fecit tractatum (pecialem + cul” 
inrethoricis dividebat uirtutes n bas.üiis, 
cardiales * bec ar.sb auctoritatc ft ualida 
in iure.C.8 fiüma tri. 7 fide catbo.cpla îter 
claras.C.8 bo.qli.Loë mlta.f.5re.dil.i. 


… tanti.$.senotopii. Sondera ga 8 Ytutibus 


bis quatuoz pricipalibne fatis phelle tractat 

li.Lofficionun fit mentio per glo.in cle.i.de 
fumma trini.r fide catho. 7 fubdit ibi que 
dicantur virtutes thcologice 7 pondera Ci 
ceroncm in li.itt.rethoricornm ad extremum 
ubitractat quid fit prudentia Juftitia foati. 
tudo r modeftia. Ham prudentia eft cailidi, 
tas que rôe quadam poteft bclectum babere 
bonorum 7 maloum 7 appellat prudentia 
multarum rerum memoria 7 ufus plurius ne 
gociorum Jufticia eft-cquitas. ius vnicuique 
tribuens Sotitudo eft rerum magnarum ap 
petitio 7 rerum butnilium contentio 7 labo 
ris cum utilitatis rôc per pélio. Modeftia ë 
in animo continens moderatio cupiditatum 
7 de bis ctiam babet in.c.ex bis.xxviil.q.it 
vide glo.in att.ut omnes obediant iudicibuf 
in prin.£t pondera quid fit virtus qua vt” 
eft babitus electiuus fm phôs ut refert bic 
prosuus meus."fam virtus dt Que babente 
profidt + opus cius bonum reddit Fm phiim 
glo.fhin cle.prima de fumma trini.7 fide ca 
tho.Sed Cicero boc fcüo antiquoai retho. 
ricoz dicit  ÿtus eft animi habitus natu 
modo at rôi confentaneus 7 babs quatuor 
ptes.[.prudentiam iuftitiam fortitudinem + 
tempantiam + diffinit fingulariter cas + po 
nit carum ptes. Dicuné enum Ytutes qual 
virum tuètes 7 picruantesauicis Fm glo. 
in cle.prima De lumma trint.+ fide catholi, 
Et pondera @ tusaliqft capitur p fincut 
babet in.l.legis Ytus.ff.0c legibus 


Cap.xxiil. 


“Ro cuidètia 7 lolor qôis peimo 
dE videndum unde « quare unir. 
tutes dicantur Cardinales Ubi 
cicdum fm albert æ ficut car 
dines cel ant poli uidelics antarticus + ar 
ticus faper quibus mouctur celus * cardies 
boftiorum + portarum fuper quibue reuoleui 


tur.Sic a finiliuirtutesille dicuntur cardi 
nales fuper quibus uerfatur tota conuerfatio 
-bumans + quas 1 fi quis babs dicitur fimpli 
citer bonus + in ipls non. Sic ctiam oo. 
mini cardinales inde iudiciomco nomë füp 
frunt.nam ipf funt midi cardincs quibus 


tota mundi gubernat6 reuoluitur 7 fingitur 


71 ad iplos fpectat fubftentarc totum pond” 
mobilis gubernationis % motum iplius fixum 
picftare fomentum duobus pois numero cG 
tenta eft celeftis machina + fufficiunt (tab. 
Les.firmant ordinez motus non œuiant a Lo 
co fixionis bumani generismonaltica gu. 
beznat5 quatuo? cardinibus fuit contenta + 
fuficit. Gi inde unde numerus unde uaric. 
tas.unde infirmitas.unde tanta a centro di 
flautia a tanta luple dicimus cam non ct no 
menarbitri. ed q2 t cardinalatu dixi 
ln tractatu dc eccleliaftica cenfura nunc per 
tranfeo ut reddam ut difcutiam principale p 
poñitum.£t q2 iure ut dixi non plence expli 
catur ad plenum naturalium aliquantulum 
fuccincte propter fortitudinem explicandas 
x co tractabo . 


Caplm xxitil, 


Ciendus eft ergo ut dicit phi, 
uirtus dft babitus clectinus ut t 
dem phis aflerit fecundo retho. 
rice oë quod cit cadit fub electi 
one ."1 eligibile dt triplex x triplici fpecie 
bene proucniens.uidelicet bonum utile.bomi 
delectabile à bonum boneftum. £t ifta funt 
per electionem appctabilia  fugabilia.r oës 
uirtutes mozales circa ifta trie uerfantur. 
£xplicemus unum quodæ. £t primui bo 
num utile circa quod ucrfetur uitusaltero 
de tribus modis.aut expendendo.aut accipi 
endo.aut conferuando Pluresactuselec 
tionis non experitur bomo in fciplo + ifta & 
ductioab experiencia ualida eft in iure % p 
batur in probemio.ff.cir ca prin.in aut Ü mo 
nac.curca prin.ff.de le.iti.L.ft chorus. $.bis 
uerbis * de ueteriure enucie.L.ii.$.que oia 
de elect. fit li. vi. Siexpendendo hoc con 
tingit dupliciter .Aut enum gxpendit fua at 
eliens. Di expeudit fua tunc circa ifta expé 
dendouitusliberalicatis t magnificentia. 
uicia oppofita fcilicet auaritia « prodigalitas 
peruificentia 7 benificentia. Sin autem 
non fant fua tunc poteft diftribuerc illis quo 
rum funt + tunc dit iufticia ut.f.de infti.+ 
iure.Liufticia à infti.c. .iufticia.xi.q.i.ci 
deuotiffima.Aut diftribuit illis quozum n6 
func 7 tunceft in iufticia ut in iuribns ftati 
allegatis a contrario quod dit ualidum a2gu 
mentum nt.l.i.$.buius rei.f.de offi.ci cut 
man.c{t iu.+.l.per procuratorem. $.igno2a 
tes.f.de mandati.1.c.cum aplicam de bis 
que fit a 6.1.c.cd uirii.0 couer.oluga.i nô 
réddendo illis quorum funt Lomo dicit fins. 


pliciter malus xxiti.q.vi.fi res de ufuris cû 


tu.ff.oc ufur.L.fequié.$.a an patet p iufti. 
Cia eft cardinalis quia non babendoipam cir 
ca diftributionemi eozum que fua non funt 66 
ait fimpliciter malus. ed Libertas + magni 
ficentia que confiftunc circa diftributiones 
corum que funt fua non funt fua non funt ca 


… dinales quia quis male diftribuendo (ua non 


cf fimpliciter malus fed bene dicit fatuus. 
7 ic babes unam cardinalem.f.iuftiti circa 
expcditioneminutilis boni. Sinauté uirtul 
mozalis Ylatur circa annum utile in accipiè 
do boc contingit duplr. ‘am aut accipit 
que fua funt ucl debita uel aliena + fibi non 
Debita.£t  fua uel libi dcbita + a quibus n6 
Debet petat contra liberalitatem magniñce 
tiam. fon tamen eft fimplr malus. inc et 
œ contra talem funt iuris remedia intro. 
ducta vnde vi. vi.bo.rap.ff.1.C.per illos ti 
tulos furti.7 de condic.ex.l.1 canôibus q 
in fingulis calibusexplicantur fm narictate 
actuum 7 fic p explicationem unius Fi actus 
f.erceptôis circa bonti utile appet  iuftitia 
obtint cardinalatum non autem liberalitas 
fine magnificentia cum per oppolitum iufti- 
tie dicatur fimplr malus non aucem p oppo- 
fitum liberalitatis uel magnificeñ. inautè 
Yfctur uirtus mozalis in retinendo bon uti 
le boc etiam contingit dupliciter.Ælut reti 
net 7 conferuet fua aut retinet aliena. primo 
calu retinendo que fua funt + nulli dando p 
det contra liberalitatem + magnificentiam 
nec talis eft fimpliciter malus . £t fi inftes 
Gi diues viderit pauperem indigentem ad 
mortem  nibil det peccat mortaliter ride 
si poteft  tunc retinet non propaium fs côe 
cum tempe talis necefitatis fit fienda 2mu- 
nio ut pbat clemens fex rôibus.xti.q-i.dilec 
tiflunus + aug.ut tranfumié viii.di. quo iuï 
$.i.  Sinautem quis retinet aliena fimptr 
eft malus 7 iniuftus appellat ft inuito dore 
tineat 7 prodica funt remedia iuris de quib? 
8.  Circa igit bonum utile elicis unquä bo 
nam folam ÿtutem cardinalem tam in dftri 
buendo in accipiendo & ctiam confuando 
quia per tplum oppofituz bomo cit limpliciter 
malus alie autem non funt cardinales quia 
p ezzum oppoñitum bomo non dt fimplr ma 
lus.Cardinalis eft iuftitia n6 cardinales lit 
liberalitas + magnificentia 1 bod clarum. 
Dicebam fo hoc erat fm bonum delectabi 
Le circa qÿ lac uirtus motalis 7 circa hoc 
Yiatur uirtus moralis « arca boc uerlatur 
dupfr ant largiendo licut funt uirtutes que 
funt in ludis + cum aliquis largitur aliis de. 
lectationem babet. £t buiufmodi funt amici 
cia affabilitas 7 eutropdlias. Je saute uir 
tutes non funt cardinales quia nôn fuut dc 
meceflitate bunanc nature quia multi funt 
magni + virtuof qui in talibus nefciit fe bi 
bre.Quinauté fufcipiédo + boc duptr.Æfut 
enim Vlatur principaliter circa delectabile 
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395 


396 


tunc dicitur fimpliciter 7 Appellatur in té” 
perancis.1 dico fe male babere excludendo. 
nan infenfibilis qni non vclectatur 6 € fin 
pliciter malus cd excedens fic babes tempe 


rantiam que optinet cardinaliatum q? p cius- 


oppoñitum quis fimpliciter eft malus. £t eft 


dx neceffitate bumane conferustionis. Sin 


aaten uerfetur fimpliciter ciréa triftabile.« 
boc dupliciter.nain eft quodoam triftabile 
quod aptum eft mouere ad iram À tunc uer 
fatur manfuetudo bec non eft cardinalis. qe 
non eft neceifariur fi quis irafcatur per ac 
tum remittitur quo minus traufeat ad act 
fecundum exteriorem iufticic.fin autem trä 
firet ad'actum exteriorem non diceretur i 
fticia. Sin autem dit triftabile quod ft 
aptum mouere ad timozem 7-tunc eft fo2ti 
tudo.fam ficut 1lle eft fimpliciter malus q ñ 
uult fubftinerc terribile ppter bonum fortui 
tum.£t fic fortitudo eftrtus cardinalis + 
bec œ bono oclectabili.  Dicebamulterius 
œ ft bonum tercinm fcilicet boncftum."£t 
talc'eft triplex quoddam pertins ad uirtutè 
Cognofcitinam .  Æthec funt uirtutcs intel 
lectuales.t bec funt fcientis. fapientia.intel 
lectus.ass:t prudentia. Quoddam perti 


 netad uirtutem interpectatiuf ut ueracitäs 


x falfitas.Quoddam pertinet ad uirtuté ap 
petatinam. Capiamus fecundum membri 
fcilicet pertinens ad uirtutem interpretati 
uam 7 dico  ifta ucracitas fpectans ad uir 
tutem interpzetatigam non eft'uirtus cardi 
nalis q2 n6 reddit bominem fimpliciter bou 
nec eius uicia fiplciter mali + eui uicui ma 
gisoppolitum ë iactantie. Sed iactator eft 
triplex.  Æftenim iactatoz fünplex te ë 
gratia wclectationis.alter honoris alter gra 
tia lucri.fola prima iactätia opponitur direc 
te ueracitati. le autezingedinntur aliam 
fpzciem uicii nam pimus (olum fprctat q2 ë 
mendat.fed mendaciam eft duplex nam eft 
mendacium q6 eft fimplex falla fignificatio 
uocis.7 œ illo diriæ directe opponitur us 
racitati.Aliud é falfs figmficatio uocis cum 
intentionc fallendi.£t illud facit bominem 
fimpliciter malum » incidit in (peciem iiufti 
ch, Ætbas 7 aliss (pecics medacioenm p 
fequitur aug.in limendacioum tranfumpti 
ue babetur xrilq.il.ca .péimum capitale. 

Aliud eft ut dixi bon hondtum pertinés 
ad'uirtutem appetitinèm.7 boc dupliciter. 
aut difentialiter + tlia funt uirtutes moralef 
àxc quibue fupea tactym eft.Alut figmficatie 
7 talia funt honor laus bona terrena. Et cir 
ca iftud bonum honeftum é magnanimitas. 
ct tales non fant uirtutes cardinales. Tam 
multi funt wircuof qui etiam non appetunt 
bonoes quibus funt digni.  Sinautem Lo 
quamur de bono bonefto quod (pectat ad ui 
tutem cognofcitiuam . Zunc funt uirtutes 
intellectuaks ut {centis.intellectus ars 
1 prudentia. Daine tres non Cardinales ga 


non funt de necefitate uitebumane. cd 
prudentia dt de neceffitate boni ymmo im. 
poffibile elt aliquem eife uirtuofum fine prude 
tia. Nam prndentia regulat ceteras uirtutes 
Ex bisinferé qualiter fortitudo propter quä 
fit fmo cit virtus cardinalis + apparet GlL. 
ter quatuoz funt elicitiue ex triplici bono 
appetibili + frangibili triplici uirtute anime 
Anime noftre.f.iuftitia tempantia fortitudo 
+ prudétia que nedum Cardiuales f ymmo 
inter ceteras obtinet papatum 1 principatii 
fit aliqualis dilcurfio fcd ic fuppostat. quia 
non Deputaul iuriftas pronunc alr explicare 
naturam fortitudinis de qua & pricipal Fmo, 


Capexxs. 


Onlequenter queritur An ali, 

quis poñit dici fortis ctias finô 

fuit exercitat? circa picula moz 

. tisin belloapparet æ fic. ‘fam 

fortitudo eft neceflaria bonitati bumauc cuz 
fitcardinalis ut fuÿ prima queftionc d boni 
tas bumana baberi poteit fine exercitio belli 
co ergo confequentia pzobatur a coniunctis 
ff.dc neg.gef.{.at qui natura.til.di.deniqs. 
vidi nanc & fuperfluitate. Deimum ptet p 
nôta.ë.primaqueftionc. Jtem Zullius 
oicit  fortitudo dft confiderata piculœum 
fufceptio + labozum ppeffio ‘oc autein pôt 
effe fine bellico actu ergo pbatur confcantia 
p locum a fequenti deftructo æ eft ualidum 
En mure argumentum.ff.fi cer.pe.l.i.$.i.Ce 
de furt.Lapud antiquos Ÿ.qi.f.de in inte. 
reftiLnon videtur. Oppolitum dicit phüs 
iii.cthicog æ propterea boc continetur a 
facramento militis cum accingitur non eui 
tare mortem.L.p.f.ex qui.ca.ms.71.Li.C.5 
bis que non impleftip.Lili.xi, (ao fol 
queftionis eft attendendum æ foititudo fu. 
mitur generalr pomnifirmitate animi. £t 
bec cit gencralisad omnes Ytutes. ‘Nam 
anuni inconftantia vituperaf + iurc repzoba 
tur.xxi.q.v.borendus de iure iura.quem 
admodum.ff.de adult.L.fi meflor.f.5 decur 
Lp.f.de ncg.gel.Lpäp. "Rcgula quod Emel 
1 Fegula mutare dc reg.iui.livi.£t hoc mô 
foret dubium quando talis'poffit cile fine pi. 
culobellico.  Gumitur ctiam ftricte prout 
vireus (pâlis que eft incliuatio ad aggredien 
dum + expectandum picula pro fugiédo ma 
lun culpe vnde triplex et mslum nocinum 
quod apponi£ utili trifte quod apponitur de. 
lectabili turpé quod apponté bonefto bonus 
autem anime quod eft bondèum ft pieré du 
bono utili à electabill ficut anima rônalis 
preferéda eft Co2pori.xii.q.i.pcipim?.xxiité 
q-üit. fi babes .C. be fac. fanc. eccle. fanc 
Cim” d peni.7 remif.c. ci ifirmitas.£x hoc 
infertur  funt tres uirtutes morales necef 
farte ad boc ut quis dicatur bonus uirtuofr | 
una que prcfigat animum ad pacferendum bo 


num boneftum nai £t bec & infticia.f.vc in 
Riet iure.Luufticia infti.e.S.infticia xit.q. 


ü.cum œnotulima. Ælra firmans animuz ad 


prefer édum bonum * honcftum dlectabili + 
bec eft tempantia ut vi.difti. fcd penfanduz 
€ palam de contit.nam côcupifcenträ. Allia 
firmans animum ad fubftinédum paffioncs & 
incurrendum mali culpe x bec clt fortitudo 
C-æatblet.l.ili.x.C.ùc bis que non imple, 
fipen.L.i.vii.q.i.S.binc ctiam + bec fortitu 
do œ qua ef fermo.£t merito bec dicuntur 
car dinales q2 funt x necefitate boitatis bu 
mane 7 quelibet iftarum cuftodit fcipfum.* 
qualibet aliarum tolle uel tollit exemplum. 
mulicr temptata œ adulterio per promiflio. 
nis(e xiendit per temperantiam .ff.ix ritu. 
oupt.L.palam fiftemptetur per terrozem ab 
ffto fe defendit per fortitudinem xxxii.q.v. 
lacrecia 7.ca.fieri.*.ca.finge.xxüit.q.i.nô 
fatis, Sin autem temptetur per numera ab 
ifa:fe defendit per iufticiam xii. qii.cum & 
uotiffimam. Doteft ctiam'exemplificariS 
fortitudine.nam fi propter timorem dubitat 
ab ifta fe defendit propter fortitudinem ut 1 
ca.lucrecia 7 ca.finge xxxii.d.vs (Site 
ptatur per delectabilia tunc tcfnditur per 
temperantiam xxii.Q Ÿ.n0n pôt 7 cap. nec 
fol. ca.quiuiderit 4 n6 machaberis. Gi 
propter munera tunc defendit ufticia q2 in 
ftum cit defendere bonum boneftum ta (pi 
rituale &q.i.qué pic.de fymonia per totum 
Si falfis rationfbus tunc defendit fe prudé 
cia 7 fic una cardinalium firmat animum ut 
preferatur bonum boneftum utili ut iufticia. 
Alia ut prefcratur delectabili ut tempcraätia 
ÆAlia ad fubftinendum propter bonum tuen 
dum + malum culpe excludendum ut forti. 
tudo.prouidentia autem cetaras regulat fic 
debet efle in cardinalibus. 


Caplm £xvi. 


Lterius dt fcien dun p bellum 

fumitur dupliciter uno modo p 

actu bellandi binc inde ut fumi 

cur.ff.de captiuis 7 poftli.reÿ. 
L in bello +.Lpoftliminius.C.degladia!.una 
li.xi.Ælio modo fumitur pro qualibet expec. 
tatione cozpozalis periculs etiam non fic ac 
tualis in uafo 7 boc f periculi effet cui pof 
ficuerifuiliter relufti alias non effet bellum 
utlin latrone fufpendendo 7 alio iuftifican- 
do. Si bellum accipratur pro actuali inuafi 
onc binc inde facta fotitudo non eft folum 
circa illa pericula.q2 tunc non effet cardina 
Lis cum mult: fant uirtuof qui in talibus ex 
ercirati non funt. Gun autem fumatur'k 
cundo modo tunc fortitudouvefatur circa 
fa pericula generaliter ficut dicimus i muli 
ere que fubflinet pericula propter euictiones 
aftitatis.i.non eft bellurs primo modo fum 
ptuun fed fecundo fic + tamen et fortitudo. 


Motandum tamen q foatitudo non eft cet 
Quelibet bellica pezicula. Nam fi aliquis ua 
dit aliquem * defendit fe non eft fortis quia 
tunc canis effet foatis fotitudine . fs qñ fub 
ftinet picula bellica ppter cuitaï malti culpe 
LL ë fortis snde dicit pis æ non dit fortis 
propter necelfitarem buic etiam caf.xxiii.q 
fit. Nabuchodonoloz .c-dc tiriis de pe. di. 
&.  Sicenim tunc concludié folo queftio 
nis propolita cum querié an fortitudo fit cir 
ca picula mortis 1 bellica 1 dicendum eft œ 
non ut exemplatum eft in muliere. Secido 
modo p extremus actus fotitudinis fit cir 
Ga mortis picula videtur fic quia vtus eft 
dirca difficil.Tertiomô æ inclinat ad fufti 
nendum mottis piculus fi cafus occurrat di 
cendum # fic 7 extéditur circa ultimus po 
tentie primo cell midi.  Tondera in quo 
dicit œ circa mortis piculum cftactusextre 
mus fortitudinis. am mors conftantiifimof 
teref animos + eft ppaia paffio in rerd fortiii 
+ultimum terribilium fm phiim + vide ph 
tertio etichorum dum dixit fostitudo et ag 
greifio terribilium ubi mo?s imineat propter 
bonum cémune faluindum.  Æt pôdera œ 
fs pauus meus lapienter loquié more fuo 
dum dicit fecundo modo inclinat ad fubfti- 
nendum mortis piculum f cafus occurrats 
PDondera verbum fi cafus occurrat fi trade. 
ret fe quifpiam moiti ut {e oftendercet foztem 
non effet fortis ut antiqui facicbant quiz ad 
boc ut fortitudo fit Stus requirit æ tendat 
ëd ocbitum finem ut Ybis utar bar.in.L.fi af 
filio.$.cius qni.f.ve iniufto + irrito tits. 
wnde folitus fum dicere  &eus eft remüera 
tor aduerbiorum non autem adiectiuox Fm 
&lo.in.c.i.bc collu.betegen.glin.c, môchi 
xvi.q.i.vnde quis fortis non adcft fi femet 
ipfum occidit quia cir ca moatem benc fi uti£ 
actu fortitndinis ed fi uoluntate dei ad 
mortem deuenio 7 dato æ nobis ut inquit 
phis fit naturalr inftitutus appctitus uite 
tamen altioza infpiciens 7 bic inferioza uili 
pendens dicere code 7 o2c.Cupio diffolui + 
effe cum xpo ut magnus aicbat apoltolus tic 
efies fortis quis fortitudinis actu bf uiderer 
circa mortem.uti. “am non fufficit iciu.- 
nara {ed oportet benc iciunarc. 


Cap. xxvli 


Éd queritur quid ft principali 

us fortitudinis bellantium an ex 

pectatio boftin an aggrefus coz 

Et uidetur æ aggreflus lit principalior act? 
fortitudinis. Timo quia ut inqt phiis fcÉo 
cthicoz tractacu de liberalitate virruolins 
et dare @ accipe. Scribitur ctiam eccleli. 
afti.tiui.c. on fit manus tus ad accipiéduz 
porrecta 7 ad bandum coliccta inc quod 
foribitur beatius dt dare  acci pe rvi.q.i. 
pdicatos de donat.c.i.ergo a fimili ÿtuofiue 
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cftaggredi & expectarc quia aggredies dèt 
expectansrecipit pterea uirtuolus eft benc 
facere quam benc recipere ut idé pilofoph. 
probat.fam fimelius eft facere  pati ln ge 
nerc uirtutum.ergo benc facere melius be 
ne pati.confequentia tenct per locum à con 
neris quieftualidusiniure.f.x neg.geit. 


Lfuperfluitate. ed aggredies bene dat ex. 


pectans benc recipit ergo uirtuolius eftag- 
gredis  Dacterea cft melius benc operart 
@ non operari turpe-Juxtaillud n6 fufficit 
abftinere à male nf % bonum faciamus. az 
illud fcilicet bencoperari bonum meliorem 
ducit finem.Cumn in actibus bis finis ponde. 
retur ab illo fiat nominatio quam tenet plo 
cum a fine qui cft ualidue in iure.ff.oc re mi 
LiL. fi quis.f.vc iure fifci non intelligitur.$. 
fi quis palamn.ff.comunua prc.l.receptum.ff. 
x auro 7 ar.{c.L.fi non fit. $-perueniamus. 
Ged aggrcdi eit benc operari expectare et 
non operari turpe.i.non fugerc.ergo uirtuo 
fius cit aggredi @ expectare. Dreterea Ÿtu 
ofius ë q6 oifficilius. a +.L.refponfum alr 
nor emanat nifi fuper dificill + dubitabulr. 
ut.l.quod labco.ff.te car. edi.1.Li.in fi.fs 
ad municip.Sed sggredi dit difficilius quas 
expectarc. as bomo fellus expettare poteft 
nô autem aggredi.probatur matoz per eunde 
phi.tractatu oc fortitudine'am actus for 
titudinis pecialiter ef circa difficilia 4 ter 
r'ibilia.Dreterca illud uirtuolius & amabili’ 
Pam actus uirtutum dc fui natura fit ama 
bilcsut 1dem phi.1pobatur.boc de pe.di.ii. 
7.ca.proximos. cd aggredi dt amabiliun 
q pluresutilitates affertit rei publice.* plu 
ra in codem gencre preualent pauciozibus un 
suten.de confang.7 uti.fra. in prin.de fen, 
excomumca.cum procuratoz liii.q.itLengel 
tendum deoffi.deleg-prudentiam in princi. 
qz inimicosexpellerecft utilus iplos ex 
pecta.  Drcterca illud uirtuofius qnod ft 
laudabilius q2 uirtus mezalis eft bonus lauda 
bile fed aggredi eft laudabilius & expectare, 
Tam regulariter pluslandantur aggrcdien 
tes fugientes. Fncontratium eft text” 
phiitlethcoum tractatu de fostitudie ubi 
dicit æ principalior actus fortitudinis dit (u 
ftinere. dem ibi albertus x euftechius. 

Drosuidentia buius queftionis eft aduerten 
dum  fecundam dictamen rationc ratiois 
non femper eft aggrediendum nec femper fu 
giendum nec femper expectandum . pmmo 
quädo® expedit aggredi quädoc fuger qñq 
cxpectarc.Æ£xquo apparet  fortitudis tri 
plex ct actus fcilicet aggreifus fuga 7 expe 
ctatio 7 aliquädo fugieñ fit forti.patet.nam 
pericula fupza bominem funt fugienda. Si 
enim unus folus ucllet aggredi ul 1pfosaggre 
dientes expectarc non effet fortis fs sudax. 
7 temeratius ut idem phiis ibidem dicit. 

Zriplex eft ergo actus fortitudinis {cilics ag 
greflus fuga 7 cxpectatio + inter ifta minus 


eft fuga boc probatur.  Tlamiille actus qui 


eft inter ceteros minimus dt inter ceteros 
minus dificilis. Cum ars + dilciplina 
fit dirca difficilia ut fagere à facil  aggre 
dit crpectare ergo 1c. Drcterea ille actus 
dit minus Ytuolus qui affimulatur vicio pri 
mus phatur quia uirtus affimulatur uicio pe 
io?i pur p locum ab extremis qui cft uali 
dus in iure ut.ff.cômuni di.L.arbor1.l.i.f.f 
quis in sus di.non obtempera.1.Lqnarc.f, 
de fta.bo. ic dit in ppoñito. fan p fugam 
affimulatur timozi quod cit prius uicium qua 
fit audacia ut idem phis ibidem. Solo dico 
œ expectatio dt actus principalio? boc pba 
tur.fNam ÿtuolius dt benc facere bonum 
bene recipe bonum ergo virtuoftus cft bit pa 
ti  benc facere malum tenet confequentia 
per locum a contrariis qui ft ualidus in iure 
ff.de act.emp.Liul.S.pcur.f.de inftito .L. 
fed fi pupill. ft inftitozia.f.5 Ÿ.ligni.l.bec 
Vba. ed aggrediens bene facit malum ag. 
greilo expectans autem bene recipit malum 
gbagrediente.  Pactereaille actus eft prin 
cipalioz qui cft diicilioz bec plurics.S.pba 
tumeft. ed expectato dit difficilior p 
aggreilus.D2obatur hoc. fam fiat aggrellui 
fit in modum fortiotis 7 in {pe de cuadendo 
afautem ro non ditaret aggreffum fi non 
effet (pcs cuafiouis fed expectatio fit in mo. 
dum minus fortem ërga fostiorem.fed diffic i 
lius eft benc fe babere cum fostionf @ ci mi 
aus forti ut clare confirmatur. ‘lam in ex 
pectando oportet moderari timorem magni 
cum trticiis cozporalibus. Sid aggredien. 
do non expedit tâtum moderari ergo 1cèta. 
Drcterea expectatio 7 fubftinere denotant 
dinturnitatem 7 pleucrantiam + in genere 
boni dicitur @ diuturni melius de pe. di.qui 
irrioz +.c.penata 1.c.non reuertebatur.ff. 
de inrem uerfo.L.fi p patre.$.7 verlus. S3 
aggreflus denotat quendam impctum parum 
durabilem puenientem ab iracundia ut .{.ft 
adulterium..fi Jmpatorcs.ff.de adult.7.L 
grecus.C.co.7 regula quod colozc de regr. 
iur. Drcterea expectatio facit picula mortis 
effe al caufe prcfentia + illa tunc difficilia + 
timibiles ut dicit pbiis Fo rethoricorum ergo 
… Fnfertur expectationem actum principe 
liorem fortitudints licet vulgarcs non ita iu 
dicantes contrarium fapiant.Si autem Qt 
pediri fugam act.fortitudinis uidetur obfta 


in contrarium patet rifio difcurrendo p fin 
gala uno tamen addito uidelicet œ vulgarcs 


plus laudant + amant aggredientes  afpec 
tantes binc eft @ Dicit phis ibidem . 


bibet milites fipendarioseë quäluiros fortes 


Tam illi ad modicum lucriuitam mutant + 
fugiunt + aggrcdiuntur fine dictamine rati 
omis. ed queroquot gradibus fortitu, 
dinis quis utatur in bello . Solutio kex funt 
fimilitudines mere fortitudinis que eft uirt” 
moalis fita inter audaciam + timorem. £t 
iftis (ex utuntur milites in bello.pzima fimili 
tudo propter quam milites uiriliter agredüi 
tur eft propter gloriam + bonozem uidentes 
 tales folent Iaudari + timidi uituperari 5 
bac.C.x re militari libo xt f.ad.[.aquir: 
lege qua actionc. $.fiquis in colluc 
tationc De pu.ndic. per totum. Secun 
Da cft q7 aliqui funt fortes propter timorem 
pene corpozalis uel pecuniarie que imponi 2 
füant timidis + fagentibus in bello + ifta uo 
catur pollitica q7 inter ducs 7 tulis feruilis 
ft pe.bi.ii. ficut fecta. Tercla ë que 
uocatur miitaris q2 bomines funt fortes ga 
iacunt a cl ficut theotonici + alii 
expertiftipendæi inducit experientia r 
magiftra.f. oc legibus.Ll.fernus. te 
bus r.c.phütæclect.li.vi. £tut bicit 
phi.in taactatu x fortitudine (tipendarii pu 
gnant an aliis ficut armati cum inermibus 
1 ifta faciles funt ad adfugiendum. bodie cf 
fe facilius expedinnt quia leuant digitam + 
trabant barbutam "1 fc reddunt + ftatim di. 
mittuncur ut dt mos cozum inter fe. 
Quatta eft qua utuntur aliqui propter feuo 
remain fu ror dit res impetuofa ad pericu 
La, 7 1Ra aliquando iunat in belle q2 bomics 
funt audatiorcs 7 banc inducit impetusire 
cundie ut.l.fiadultezinm.$.imperatozs.f. 
ü adulter.1.L.graccus.C.e.1l.quod caior 
fxreg.iur. Quinta fimilitudo eft p bo 
mines utuntur fortitudine in bellis propter 
fpens.nam aliqui propter fpem uictorie uirili 
ter agrediuntur igitur Es He fpef 
potentie fenfiriuc rôm tx confti.nam concu. 
pifcentiam vi. di.penfandum. Gextacft 
propter 1gnorantiam.nam aliqui aggrediié 
expectantur uiriliter ignorantes pericula i 
mineri qui tamen fugerent boc (cito ibi non 
uident quid sgunt ad inftar anfent.c.tx ful. 
mo.l.if.ad.l.cone.bc ficca.l.infans Fftis 
finilituoinibus milites regulariter utuntur 
in bellis. 7nter iftas autem foctitudines ft uif 


uidere que magisattingunt uirtuti.bes at 


tendere @ omnesifte funt fimilitudinaric 
fortitudinis näture.nam in uera fortitudie 


ficuc in qualibet uirtute oportet opus flat 


fcicater.nam ignozsnter operantium nulle 
eft uirtus q2 prudentia que cft habitus itel.. 
lectus.regulare cébet omne opus uirtutis. 

- Secnndoxbet clegiterdio p eligatur pro 
pter bonum intriniccam.quarto q opezctur 
firme + Durabiliter.quinto æ œlectabiliter 
fexte p opus debet elfe difficile. Mar are fit 


drca difficilis.bec omnis requiruntur in ue 
ra fortidine circa agpeifum uel expectatio, 
ne alicuius terribilis + difficilis per boc ps 
que fupradictarus magis aflimalatur ucre foz 
titudini 7 que non.nä omnes peter ultimä 
affinnlsotur in co quod fcienter + ficulcima 
eft nunc fimilis in co 48 cligens. Allic conue 
niunt cum uera pzcter illam que fit ex fura 
re.Fn ca eutem à ppter bonum intrinfccä 
omnes defichit a ucra. fam prima dt ppter 
bonum extrinfecum utpote gloriam. Æilia 
propter fugampenc. Ællis ppter (pem uin 
cendi.Drimaautem pollitica que eft proptez 
bonores 7 glorias magisaffimulatur uere pp 
ter fünem bonozabilem. ‘am bonozes fe 


fignificatini wrtutum fti plus operantur 


tendendoad bonum publicum. ‘am viri 
lius bellisinfiftunt ut exemplar phuis de bec 
tozs in bellis fic Re babente. Tu pondera p 
deberemus babere rationem tempis ad anim 
aducrtendum quis dicatur- fostios actus foz 
titudinis an aggreffo an expectatio an fuga 

Man glo.in.l. apud antiquos.C. de fur. 
dixit diftingue tempa 1 concozdsbis fcrip. 
turas vide.c.fraternitatis.xxxiili.di.quem 
tex.allat abbas in.c.non debet de confang. 
aaffiini. ‘am ficut medicus obfuat tépa 
îta + iurifpitus nam bodie unum cft licitum 
quod cras erit ilicirum ideo lex.unus bodie 
ftatuit alia due oppoñtui.L.i.C.de cadu.toll 
ibibal.nam fines occidit hominem + re 
patatum fuit ad iufticiam rationc temporis 
abzaam non folum bomicida fed filicida pla 
cuit deo 1 boc refpiciendo non ad opera led 
ad tempus.Zullius ad petum fcribens dixit 
munio me ad bec tempa 1 terè ait nam bic 
dics aliam uitaz affert * alios mozcs expotu 
lat vnde fapienter dixit Zullius li.L offürus 
dum mutantur tempors mutatur 7 officium 
nam ratione temporis aliquando preclaruz 
cit fugere  agredi 1 econtra 7 fic de lingu 
lisunde legitur in Scipione affricano à bif 
toriis cum bofte non aliter debere ofligei 
 aut Roccafio adueniffet sut neccifitas in 
cidiffet 7 fic in iftis nidetur anim ad tpis 
babuife {ed nône fabius maximus aictando 
“ut ita dicam fugiendo reftituit Fmperium 
romanis ut noftre canunt biftozie.7n religs 
fequo? omnium fcientiarum illuminatozé do 


mind pauum meum. £e fiquifpiim inuidus ‘ 


diceret me mendacium predicare boc quod 
retuli fa comprobät (tudia pariter * opera 
que in manibus relicta funt noftris. 


Cap.xxvii. 


£rtio quero An foitie in bella 
aliquo cafu magis debeat expec. 
taremortem  fugere de bella 
ubi pfagam euadere pofet. £t 
nidetur non fit mors expectanda . “fan: 
Utud magis dit cligendum 40 delectabilius 
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a illug mins q5 minus primo rethoricoens 
dictum eft philofopbi. ed cit dclectabili 
o uita & mors.ergo cligibilins eft fageï + ui 
uere Bexpectare 7 mor.  Oppoñitum ut. 
detur dicere phis ilti.cthicommn tzactatu 
fortitudine 7 terciotractatu œuolunterio 


A uiolento"t etiam tractatu de magnanimi 


tate ubi dicit œ prius eft moziendus  aligd 
turpe cômittendum.  Solutio pro cuiden 
tia queftionis eft aduertendum œ queftio po 
teft habere duplex fundamentum.unt uerita 
tis * fideiut fupponamus aliam uitam + be 
atitudinem 7 fecuudum boc fundamentis 46 
non babet grande dubium.flam fi aliquis pu 
gaaret contra infideles 1 propter fagam fu 
multi perirét fideles * folus faluaretur tic 
prceligenda effet expectatio 1 mors S£t dft 
ratio nam fugiendo confcquitur uitam co2po 
ralem.£xpectando confequitur uitam aîc q 
cit fine comparatione nobilio? ergo precligen 
da.  Secundum fundamentum poteft eife 
naturalium 7 uiuentium fecundum Îege na 
ture ut non fupponatur ulterioz uita .7 tic 
queftio babet dubium 7 opiniones"uariss. 


liqui dicunt æ mors erpectanda ë @ con 


tingere poteft multipliciter.uno modo æ eui 
denter certum fit mortem euenire xcbere ci 
expectatione nec fpes fit cc falute non tâtuz 
fuga.Æo modo plicet fit aliqua euidentia 
mo?tis tamen (pes aliqua baberi poteft te ui 
ta ficut fuga.Jfto fecundo cafu dicunt intel 
lhgendas auctoritates Ariftotilis 7 aliozum 
phr.qui dicunt œ magis eft moriendum.i.ni 
riliter pugnandum.  Dzimo autem calu di 
cunt nullo modo motem expectandam.pro 
bant'hoc fic.nam de'duobus malis menus et 
cligendum xitt.bi.uerum + principium mo 
ralibus. ed minus malum eft fugere æ ex 
pectarc 7 mozi er go p fit minus malum p 
batur,nam illud ft minus malum per quod 
pauciora bona perduntur  illud per q5 plu 
ra. Seb in moite omnia tolluntur nt in au 
ten. de nupt.$.deinceps 7 ii.ipbificorü . 

3n fuga perditur folum bonum fortitudinis 
mozaliscrgoac.  Dreterea fi meli? cêt mo 
ri boc effet q2 mori cflet actus uirtntis. Sz 
boc eft falfum. Nam actus uirtutis dft felict 
tas uel ad fcucitatem tendés.Sed mors eft 
felicitatem deftruésergo2c.  Dretercaft 
boc calu eligenda effet morsboc effet q fosti 
tudo que eft uiztus moalis ad hoc idinaret 
fed hoc eft fallum nam uirtus moralis n6 té 
dit ad corruptionem nature {ed pmmoad 2 
fcruationcm ipfus n6 ad hoc facte fit leges 
iidi.facte funt.fcd mostenditad deftruc 
tionem in auten.de nup..fed dcinceps. 
terea fi boc deberct quis magiscligere . ant 
boc fors propter bon propaii aut ahenü.n6 
propter proprium q2 in morte omne bonum 
extinguicur ut fupa tactum eft.n6 alienum 
q2 n6 tantii bonum pôt alter: conuenienter 
querere ptum libi perdit cum (cipfum plus 


aliis debeat diligereut.L.prelca.C.de fcrui, 
+ aqus-Confirmatur.nam fecundum uerita 
tem 1 fidem apparct œ uirtuofiffimi militca 
fugicbant in bello ut'tempoze"Kkaruli magni. 
Ali dicunt pe se sr 
ius expectandum + moriendum 
pos x boc phant fam quilibet fcit 
fe de necefhtate mositueum cle Gi crgo 
moriatut fortis n6 perdit nil id in quo cre 
dit mortem pacfentem differrea future. S3 


_ non differunt in hoc æ cit amittere bona Ÿ- 


tutis,conferuare. cd differüt in hoc æ 
eft biutiusretinere 7 minus dimittunt tic 
erguant fic illud elegibilius effe in quo plura 
bona acquiruntur + paucioza perduné, Sic 
eft in ppofito ergo. fozobaf bic minoz. am 
flmoztatur queritur actus fortitudinis qui à 
nobiliffim? fi fugit querit nil continuatôcz 
peius babitozum donec duret vita 7 fic rit 
tempus, Confirmatur. Tam certum ë p 
confftentes circa dclectationes corporales 
magis eligerunt æ modicotempe viuere pe 
natr. Érgoficin dclectationibus animo 
boc potius eft cligendum.Opinione prmam 
credoueram. amut dixiinalioarticlo 
actus fortitudinis funt aggreffus fuga 1 ex 
pectatio. flam non femper infequendum nec 
femper fugiendum nec femp expectandum 

mo cum dictamine rationis.Diftingue ut 
fuÿ5 primo.c.7 fequoz pauum meum bic. 113 
uirtuoltus eft aliquando euitare mortem da 
to p debeat mori ut magn? fecit paulus apls 
cum timeret interfici a iudeis petit militea 
a pretorc quorum plidio illefus feruaretur + 
tamé nibil aliud cupicbat nift mori + effe ai 
xpo Fdeo illud egit quia tempus n6 fuade. 
bat n6 longe exépla petamus. am püiffim? 
faluato? nofter quiuenit crucifixus occidi 
boc in mundo probis peccatoibus tamen 
cum à iudeis lapidibus moleftaretur abfcon. 
dit fe + exiuit de templo cum tempis quali. 
tashoc fualit quia nondum uencrat Calix 
pañlonis.  Æliquando pulciuseft mozi 
nam ut folitus eft oc Cathone dicere Ua. 
lerius magnum bominibus dedifti documen 
tum o Catho to potioz debet cie pbis dig.. 
nitas fine vita vita fine dignitate 1 ne vi 
fcedas a diftinctôe temporis prefata tibi ft 
cura rogo. 

Ca.rxix. 


Orto quericu? pone dux exe 

citus mandauit nc quis prüpat 

in boftes fub pena capitis quidaz 

. frénuiffimus miles cum magna 
comitiun militum quibus imperat côtra man 
datum ducis prortpit in boftes + ipfius ftrè 
nuitate totaliter boftibus conflicrum dedit 
queritur an capite puniendus fit uide£ æ fic 
Tam dicit tex.in bello quirem inbibitam a 
Once fecit aut mandata n6 feruat capite pu 
nitur etia fi rem benc geflerit.ff.oc re mili. 


Ldefertorem.$.in bello pbatur piuria 4 vo. 
lant aftrictus obedientia ad ipfam tencri.#. 
mandati.l.firemuneranti.$.fipignus 1.1. 
fi pculus.ff.ad mace.l.fcd 1 fi.S.ii.f. ad.L. 
acquif.Lfi feruus feruum.$.f paerum.C.de 
neg.gef.Lfi.Confirmatur.fam malus nô ex 
cufatur ppter bonum quod fequit.l.vi.di.c 
vf De pe.di.f.non fufficit. Côfirma 
tm "fam facta non funt ab euentu nônda 
xl.di.c.non eft xxili.q.v.be occipendis.f. 
de neg.gel.l.kdan ult2o.ç.i.ff. man.l.qui 
mutuam.f.fupt.Ærgo ab boc enètu infigni. 
non fit notatio ymmo ab obedientia preuc 
nienti. 3n contrerium uidetur.nam prop 
ter periciam 7 factum in figno effectualiter 
perpetratum remittitur pena que alias ipo. 
ni œcberet aliquid attemptanti contra legem 
uel mandatum principis probat tex.ff.tc pee 
nis.l.ad beftias xxi.q.iLqui ci patriarcha 
Solutio andioæ ominusrichardus malo 
b2a terminauit æ œliqués propter magna 
periciam penam euadit per L.ad beftias- lin 
duci poterat dictum.C.quicum patriarcha 
Lamen 1llam opi.non puto ueram ymmo ap 
te cft contra textum.l.tcfertorem. .i bello 
fcremili, Mec obftant iura in contra. 
rium allegata.nam aliuo eft quem incidere 
in peram.L.uel bominis.Æliud eft poit pence 
cômiflionem iplam a paicipi remitti pote illa 
non probant quo minus pena cômittatui.fs 
bene probant iplam a principe poife remutti 
ill iura non probant quomiaus pena cômit, 
tatur.fed benc probant iplam a paincipe pof 
f remitti.£c fic fupponunt illam cômiffam 
ut probat utric textus fi bene infpiciatur. 
Lu ponders q? fapienter loquitur tominus 
proaus meus.iura fua probant + refponlio. 
nes ad contraria babent fpiritum 7 côpzobo 
biftoz:a.nam poftumius dictato? aulum po. 
ftumium filiur .q2 non fuo iuifu (cd fus fpon 
te pzfidio progreflus boftes fuderat uictorë 
fecari feririiuffit.7 tamen cum puerum léis 
7 iuuenem armis inftruxerat ac. té ma. 
1 itozquati latino bello flins cum effet puo- 
câtus ageminio mecio duce tufculanoaux ad 
Dimicandum patre ignaro wcéderat + glo 
riofem uictoziam reportauerat erripi a litto 
re Tin modumboftie pater init feriri 7 
mactari 2C. 


Caprm xxx 


Cinto quero pone dux belli ca 
pitur abhoftibus nunquib è ue 
nia concedenda an uenist puni 
endus.£t uidetur æ uenis fit 2 
cebende per capitulum noïtin fi. xxlii.q.i. 
£cee tex.licut œ belläti 1 reliftéti uiolècie 
œbetur fic wictori capto ucis conccbitur. 
hocprohatur. fam dicit textusg tenctur 
quis par cerc boftt [no .il.q.wi. auantoin fi. 
Ecce tex.quia ficut incontumatia pfiftétib? 


fceuos non eñfe conuenit fic bumilibus 1 pe- 
nitentibus locum uenic negare non dcbem”. 
3n coutrariam dicetur. am captus efficié 
feruus boftif ut.L.boftes.ff.ùc captiuis 1.F. 
de Ÿ.figni. Solo. Crcdo primam parté Yas 
uidelicet œ uenis fit concedenda bumiliato 
1 reliftere uolenti f p nenie conceffione pa 
dis perturbatio timeatur Tunc enim senia 
plectédis et boc pbat texin.c.nolit in fi. 
ibi dum dicit maxime in quo pacis pturbato 
non timetur.£t exponiit bug.7 archi.max. 
imep tâtum ut fit fenfus Lie œ folum fit con 
cedenda uenia ubi non timetur pacis pturba 
tioals non fertur æ pillamexpoltioné ‘ka 
volus fecit amputari capud Conradino. Eu 
pondera quia dominus pauus meus bf logé. 
Pam Sneus Dompaus regi Armenie tigra 
ni pepcit + diadema qÿ abiccerat capitire- 
ponerc iuffit iudicans eque pulchrum efle 7 
uincerc reges 7 facere reges 


Rubeica De bis qui ad bellum accedere 
tenentur 7 de accidentibus nonftrictis. 


Cap.xxxi. 


Erxto uidendi reftat 5 bis q 

tenentur ad bellum accedere 

Ætauid de accidentibus nô 

aftrictis. £t queritur primo 

An fitominus moucat iufti 
bellum tencantur valalli accedere ci armis 
1 equis 7 in expenls propriis 1 uidetur 
fic quia vigo?e iuramenti tenené inuare dis 
ut.xxii.q.v.tx forma Fnnoc. in.c. ficut 
ire iuran.tencnt œ non tencané nifiex pac 
to {peciali ad hoc ut fint obligati cum ipfi nô 
tenentur ad munera pfonalia.Conclude hoc 
œ vafallinon tenentur d iure nifi ad ca que 
continentur de cafu in forma.xxi.q.v. nifi 
ex fpcciali conuentione ad aliud obligentur. 
Côpbo opinionem dfi paui mci ga ftipédiis 
fuis quis militare non debet.c.cum ex officii 
de plcript.fm dim abb.in.c.i.ne prelati ui. 
ceslues. ‘am dignuseft mercenarius 
mercede fus nt magn? prcdicabat apoftolus 
in.c.quiaiq.xi.q.ii.de.q.inde fpe.in ti.de 
feudis. $.qm Vilxxitit.queritur. 


Caplin xxxil. 


£cundoqueritur ponce œ baro 
regis ylpanic moucat guerram 
iplregi t mandct omnibus fuis 
ut iuuent ipfum in bello contra 
regem.nunquid tenentur cum iuraucrit ips 
ivuarc contra omnem bominem * uidetur gs 
fic nam graue eft fidem fallere in ca.i.tx peis 
ca.ueniens 1 Ca.fe.ix iure iuran.Li.ff.tx cô 
fti.pec.l.i.f.de penis.Étiam ucrbs genera 
lite prolata generaliter funt inteliigéda.f, 
dele.prcftan.L.is. generalitez. Ætiam quia 
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iuramentum aftringit non a iuramento (ol 
uantur xv.q.vi.caii.t.ii.  Contrarim 
cftuerum.‘flam baro mouens guerraz regi 
incidit in.Liuli.maicfta.l.i.1 A.ff.3d.lrul. 
maief.vi.q.i. S.uerum ibi quifquis cum mili 
tibus Ixxir.di.ca.il..fam rex Hyfpanie 

princeps in regno fuo ctiam opem n6 fert q 


ad peccädum juuat rii.q.vi.fed resnec'b | 


centnm illius cos excufaret.f.tc act. obli. 
Lferuns xi.q.üi.non femper + ca.qui?efiftit 
1.ca.fi oominus nec ftatim ad boc ligat.q2 
non ft inuentum ut fit iniquitatis ninculuz 
rrit.q.iui.înter cetera d iure iuran.ca.i. 
li.vi.facunt que noun.ca.peticiotx iure in. 

Tu pondera æ opi.comini proaut'met nô ë 
infuauis quis'in quolibet iuramentointelli. 
gitur etcepta publica utihtas uidetur exclu 
fa maicftis oci pape uel imperatozis ut in c. 
petitio te iure inran.£t probatur in.l.impe 
rialem.ç.fi.te probialie.feud .per fede." ibi 
bal. dicens æ in quolibet iuramentointelligi 
tur ercepta perfona regis f illud iurumentis 
preftatur a fubditoregisopinionem fuam te 
net fpec.in titu.de feudis.$.quoniam Ÿ.xv. 
queritur. 


Caplm rxxiits 


£rcio queritur baro regis by£ 
panie mouet guerraz alteribaro 
ni. Rex bylpatiie mouct guerras 
r'egi granatc.baro mandat bomi 
nibus quatenus iment ipfum Rex auté ma 
dat eifdem ut iuuént eum + concurrunt m3 
data.quem primo iuuare tenentur . uidetur 
œ primo baronem.nam baron funt fubiecti 
rationc fidelitatis 7 rationc turis dictionis 
ut in aute.te quefti. $.fi uero colla. vi Regi 
autem funt fubiectt ratioue iurifdictionis ge 
neralistantum." fic due rationesuincunt 
unam.ut in auten.de confa.7 uteri.fre:S.i 
o re iudi.ca. cum eteni.livi. tiit.di. ca.i. 
Ja contrarium uidetur.fam uocati are 
ge lunt uocati ad maius tribunal. fic prefc 
rendum ut.ff.de re.iu:l.contr:.pupillos.ç. 
fi.xvüi.di.i.fiepifcopus. , £tism q2 rex no 
cat pro comuni bono 7 deféla corone. £t fic 
iuregen.obediendum.ff.de iufti. iure uelu 
ti.i.diiufgentium xxxiii.q.il, fortitudo +. 
q.vüi.ca.omnium 7 capitulo dimiffa, Nam 
pro defenfione patrie licitum eft patrem îter 
uicere.ff. de reli.7 fuÿ.fun.l.numme. + bec 
uera. Tencoopi.proauimeit eum tenct 
fpec.in titulo de feudis..quontam %.xvi. 
queritur. 


Caplm xxxiiti - 


Uarto queritur quid de wfallo 
non ligio duoum  eflc poteft 
rationc diuerfoz feudorum de 
fupple.negli.pla.c.grandi.li.vi, 


futerq: dominoeum fimul requirant eum ut 
inuet iplum in belloan tenctur utriag an al 


_terus 7 quem inuarctenctur.  Æpparct 


neutrum cum concur lu fe impediant .ff. de 
ufufr.Lquotiens de pe. di.i.$. bec idem +. 
xpisait.i.q.i.c.pmo.Æpparet  utriqg ali 
as pderet feudum quia difficultss pftationis 
ex pte pmiffionis n6 pimit obligationcm .fF. 
de +.obli.continuus.Ç.illud. tes pôt gs 
duob” dominis feruire ut.ff.de op.lc.l.duox 

Quidam dicunt locum efk gratificationi 


exèplo fui duo dominoni qui fi uiderant 


utriq domin fe interfici iunare poterint 
quem uoluerint.f.ut fill.L. fi quis on graui.$ 
ficum omnes.Ælii dicunt  inuabit paioré 
dominum 7 cui primo iuramt ut in uf far.5 
probibi feu alic.Limpialem.$.illud.f.loca.L. 
inopis.C.qui po.in pi.ba.l.il. Tam priorem 


fidclitatem feruarc tenc£.l.di.quia tua q,cle 


uel mona.c.vnico. Tutius tamé cft q primo 
feruiat perfonaliter Secundo per fubftitutii 
fi boc patiatur natura feudi.C.de cadu.toll 
Li. S.fin autem.fec obftat p iurauit feciido 
falua fidelitate primi 45 eft de natura bomis 
non ligii quia feruiendo foper fubftitutri nô 
nocet pzimo Q5 fuit faluatum inraméto fc5i 

Dondera qd dixit bal.in.Li.$.ncautem 
 foite deberet elle locus gratificationi p.c. 
cum autem de iure patro.in ar. uel deberet 


forte terminariar.caplifors.xxvi.q.i.vio 


quod dixit petrus de ancharanoin.c.i .5 co 
qui mit.in pof.li.wi.vide nô.in.c.in noftra 
de teftibus 7 forte non effet inconnenies di 
cere p deberet iuuare illum qui iuftum mo- 
ueret bellum contra alium dominu ar. capli 
pmi.xxiüii.q.vi.in Sfl.non enim opem fert. 


1€. Et fic déberet fubuenire melioëi per ea G: 


babentur in locis antelictis. 
Capl.xxxv. 


Cinto queritur an uafallus te 

ncatur iuuare dominum contra 

patrem nel patrem contra filiuz 

Slo.format queftionem.xxii.q 
v.c.de forma.1 tenetæ fic. am lius fol 
uniculo nature obligatus eft patri. ed ua 
fallus domino uniculo inramèti ut in fdicto 
c.de forma probat tex.in uli feu.in ti.quéad 
modum feu.amit .glola aliqualiter fentit con 
tratium in.cquoniam multosxi qi. Tu 
tarem pandèraudum qualitatem impenden 
di fubhoii an cuius duarum ciuitatum tenca 
tur unam luuare contra aliam. Golutio dic 
ut dictum eft in uafallo duozum tominozum 
Dondera que na.no.doct.1 maxime Domin? 
abb.in capitulo peticio.de iure'iuran, £t fto 
cum opi.comini abb, ibi 


Caplm xxxvi, 


Eptimo queritur domians vult 
ire ad partes remotas.ponc ‘ul. 
tra marc ad pugnandum à bar 
barisnunquid uafallus uocatus 
ab co tenctur ipfum fequi ad bellam. Solu- 
tio.fi cominus eft talis atus 7 conditionts 
œ preccilorcs + ipli confucuerunt illuc acce 
dere 7 uafalliipfum fequi tunc tenentur ex 
éplo liberti qui tenctur ad operas confuetas 
f.oc operis Liber Lopere 7.l.penul .ff.ùc pr 
gao.act.L.qui uniuerlorum preftabuntur tit 
8 comino fumpt.moderatiarbitrio boni uiri 
Sin aunem fit tulis qu non polfet nec con 
fueuit cunc kcus.f.tc oper.liber.L. quod ni 
fi... arbi.Lfi cum dies.<. li. arbitris 
Dondera q2 fpc.idem'g proauus me” bic 
tenet amplectitur in titulo t feudis. $.qn 
werfi.xxiii.queritur.Uide quod i fimili fcri 
bitur pe2 doc.maxime per oominum a5b.in 
ca.i.x contuglo leprolozum dum facit queli 
tum an uxo? œbeat fequi uirum uagabundi 
uide abb.in ca.cx tue de cleri.non refi.cir, 
ca fiuioc glo.xrxiii qi ficut euitabile.ui- 
de romain rubrica.ff-lo.ma.nide bal. an.l.q 
manumittuntur.C.0c operis Liber pmo.i ru 
f.fo.ma.uide que babentur in.c.i.qu mit. 
accufre pit xii.q.ii.c.unaqueqs per Cp. 
Lüi.C.be luforibus mile.bar.in.l.menis.ç. 
i.de annus Le.bal.x ange.in.L.fi cum dotez 
$.fi maritus.ff.folu ma-uide glo in.ca.fiux 
oem xxxüi.q.v.uide nico. de neapo. in.L.@ 
nifi. $-i.de opcris Liber.per fpe.in ti.de com 
pe.iudiadicio.$.i. uer.fed quid fi debitoz 
usgatur 2€.bar.in.Li.C.de colonis tracenfi 
bnsli.xi £t pondera unum quod dixit bal.i 
ca.i. $.i.quo temporc miles inucftituram pe 
tere Ocbet in.ilii.co!.ubi fi omin? uolat ua 
fallus non debxt uolare . 


Caplin xxtvi. 


Ctauo queritur quid de fuis an 

tencantur ubique fequi domini 

ad bellum de bis non cit dubium 

cum in cos domini plenam babe 
at poteftatem diimodo domini non feruièt 
in cos.ft-0e bis qui funt fui el alie iuf.L.i.t 
ü. Stocum pamomco bict deliberto 
adde œ liberti debent preftare oblequii diio 
portabile + non darum % impoztabile ut in 
Llibertos.C.de chlequiis. 


Cap.rxx vil. 


Ono aueritur quid de libertis. 

Golutio liberti tenentur ad 9. 

peras impolitas nec infolite cis 

poffunt imponi.ff. de ope. liber. 
lege nifi.$.finali ar.f.oc procura.lege 13% 
binc Si 


Capim txrviit. 


Écimo queritur quid'de agricol 

an uocati ad bellum a dominis 

tencatur accedere. Solo diui- 
dit iafcripticios 1 céfitos afcripticii dicic 
p icriptur3 folo alcriptf Snde in afcripticiis 
duc interueniant {cripture vua ad conftitu 
endum alia ad pbandum. Drima qua pmit. 
tunt domino foli nnn a folo recedere.Ælia 
qua profitetur fe afcripticium + de bis fcrip 
turis in.L.cum fcimus .C. de agri. 7 cen.T 
îter bos + Éuos penc nlla & dria ut.l.ne diu 
C.c.£t dico pence quia differiit iu aliquo qa 
feruusalienaripotet cum peculio + fine ut 
dicta.Lene din afcripticius non fine lolo ut.l 
Ï.C.e.  Ftemafcripticit citra domini uoïi 
luutatem ordinari poffunt in poffeftionib? q- 
bus afcripti funt in auit.de fanctiffimis cpl. 
$-afcriptios ferui autem non. tes afcrip 
cit fciente 7 tacente domino contrabunt ma 
trimonium nec conditionem mutant ut .C. 
deagri.7 cen.l.fi. Geruiautem contra, 
bentes fcientibus dominis 7 taceutibus libe 
rantur a fruili conditionc in alt. de nupt. 
$.fYo.£x quib? Ince clarius apparet æ ins 
quod babent in afcripticios 1 cius relatii ad 
pofieflioncs quibus alcribuntur + fic infert 
 prouocati a dio ad exnea onera plonslia 
non artantur nifi aliud ex conuètione fit re 
ductum .Cenfiti autem funt qui certe rei p. 
flande anuatis conftituti funt.C.quibus ca. 
colt Litetiam in boc differunt ab afcripticiis 
quia afcripticii funt afcripti ad certam rem 
pecftandam puta terciam uel quartam fruc- 
tuum.  Jftiautem certe rei 1 debis infere 
ut, Drobocinfertur æ nec coloni nec 
inquilini neceflario artari poffüt. Sto ci 
proauo meo.Zin equiparent afcripticii 7 Fui 
Et an cquiparétur afcripticii  coloni fcrip 
fin repetit.rubric.de teftis boc.c.quam co. 
pofui oum pnblice fextum legerem Zononie 


Cap. xxxx 


Mdscimo queritur quid de con 

federatis 7 colligatis Tunquid 

dominus poterit côfcderatos lu 

os prouocare 2d bellum ut ipfux 

iuuare tencantur Solo  Confederati lunt 
plene liberi licet ad aliqua tencantur ex pac 
tout.l.non dubito.ff.ùe cap.7 poftli. reuer£ 
3n bisigitur tamen ponderanda eft con. 
wentio 1 conuentionis n0dus ut ad unguem 
feruetur.f.06 bo.liber.<.fi non uenerit.fde 
poflti.tLioe pact, Teri pacdicat pauus 
meus æ non'ocbemus a Conuentionibus re 
cedere.cie pactis.LLf, de conftit. pecu,7 
pfalmi.ca que procedunt de labis me:s non 
faciamirrita. ed pondera p fi ciuitates 
funt.sb inuicem'confederate bânitus © una 
non intelligitur binitus dc alia ciuitate fm 
bar.in.l.non dubito.Côc capti. £t an fint 
licite confederationcs que quotidic flunt in. 
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ter cinitates à apud nos uocantur lige vidé 
bar ind fi.f.0c colle.illicitis. 


Capm xxrxie 


Udecimo quero quid de bis q fit 

fuboitirationc iurifdictions tan 

timô non funt autem uafalli So. 
lutio tales agerc 1 accedere tenentur nec a 
gent ad perdita q2 boc faciunt ex debito fal 
Hit boc regulare dictum in quibufdam per fois 
queexcufantur a muneribus per fonalib” quo 
rum quidam excufantur etate ut minotes 1 
fenectute grauati ut.C.quictate in rubro + 
nigro. Quidam infirmitate ut.C.qui morbe 
per totu qdä libe.nu.ut.C.q libezoni p totu 
Quidam propter profeffionem ut.C<x pfef. 
+ medicis.Qudam fexu ut mulieres 7 fimi 
lesalias flat regula. 1ondera quiaratio 
cft uiua. Nam inferiozes ccbent fuis luperiori 
bus obcdire ca.ii.e maio.7 obe.7 in lumma 
xciit di. in casa fubdiacono 7 uidc.ca.iul. 
+i.q.it.uide oio Dominuz abb.in ca.ficut 7 
infra tx iure iuran. circa finem ubi loquitur 
dc uafallis. + x fubiectis + eum in omnibus 
kquor. 


Captm xli. 

£c autem dicta funt œ bis per 

fonis quefunt qualitercunc a. 

ficre.Reftat uidere de liberis 

plenc 7 ad bellum prouocatus.p 
cuius eutdentia eftattendendum æ accrdé 
dum ad bellum non dencceifitate nec'ex de, 
bito qr de iftis npra tactus cft. O'uidam ac 
cedunt plena liberalitate quidam accedunt 
q2 tenentur ad antidora. Quidam accedüt 
propter gloziam querendam 7 confequendä 
in bello. Q'uidam accedunt q2 locant opas 
fuas fi centractus locat: appellari poteft fi. 
pendium.Quidam accedunt {olum animo fpo 
liandi ut nuncupati lacomani quaft manu cri 
pientesut facco deferentes. £t-de bis uidea, 
mus primo de primis nt de plebe libere a cre 
dentibus .Æn libere accedentes obligent fi 
biillum in cnius feruicium uaduntac. £t 
primo queritur nunquid accedentes Tibere 
ad bellum obligent fibi illum in cuius feruici 
um uadnnt fi dampnum inciduut puta fed in 
bello perdunt arma equosfiuc capiantur (L 
ue ctiam eundo ad bellum fiue redeundo. 
Solutio hic cit attendendum æ accedètes 
liberc aliquando accedunt pri’ uocati + ra 
gatia domints aliquando motu proprio non 
requilitia Dominis. Si accedant uocati a 
Tominis tunc haben actionen mandati co 
tra dfim.7 fic ut.8.0ictu ctingit cos ailad 
pdere nifi appareat æ cä pictatisbianitatif 
ucl parétele hoc faciant xxili.q.iii.n6 inferë 
O1 xi..qiti. fi oûs + ca.iudiai. Sinautem 
opponas 1 dicas Domini nô teneri qz talia 
perount ca fortuito te'quo quis nô tenctur 


gr. k. 
EFU 


debomicr.Jobänes.C.de pigno.act. l.que 
fortuit. ol. ifte calus fortuitus qui potuit 
2 debuit prouderi q2 uerifimiliter bec con. 
tingit in bellis q2 dubius & eucntus belli ita 
no.7nno.in capitulo ficut dc iure iurando. 
+ Pondera tamen p'ft bellus fuifet illicitä 
non poffent agere mädati q2 r'ei turpis null 
cft mandatum.L.fi remunerädi gratia.$.rei 
turpis.ff.mandati ita concludit etiam bofti. 
1 Fnnoc.7 moderni in.c.ficut 1.7. dc iure 
iuran. £t dicit Fnnoc.in.c. fl vero de fente 
excômunic.1.0.abb.in.c.ficut 1.7. deiure 
iur:æ vocati poffunt agere contra uocantez 
actione mandati que contingunt cafu fo2tui 
to dümodo vifilr contingere potuület quaft 
uocans hoc debuit cogitarc a paimo. £t fic 
debet intelligi.l.inter cäs.$. non omnia .f, 
mandeti fecus Si dampna côtigiffent ex ca 
fu fortuitu qui Vififr non fuiñet cogitatus 
ut.d.$.non omnia: ec Ÿba funt multi n5. 
7 magnifacit ca abbas in dicto:c.ficut 1 5. 


Captm xliit. 


£cchdoqueritur quid de cômo. 


dante taliarme 7 equos p ado 

ad bellum nunquid fi per dantur 

tenctur comodatarius comoda- 
tit videtur p fic.ar.5.pr.a fimili cum 76. 
Sofo in boc cafu fecus fm Fnnoc.Et eft ré 
dfie quia i boc caln comodatarw n6 excedit 
fines mandati quia non eft ufus nifi ad ufum 
illum ad quem initus eft contractus idcirco 
non tenctur.f.comod.L.fiut certo.$.fedin 
terdum.  3n mandato autem licet bitare 
potuerit tamen fcicbat fibi actionem madati 
compctere quis illud euenit ex natura con 
tractus 7 bec femper‘procedunt nifi ex pac. 
to {peciali aliud fit indictum .  Tôdera ga 
alii voctozes in dicto.c.ficut +.5-fequuntuz 
id 6 bic dicitur p proauum meum +.d.abb, 
bi in.x. col. vide.L.fi. + ibi bar.ff.cômod.ubi 
comodatarius non tenetur fibi fine culpa fus 
ulus eft re cômodata ad ufumad que fuit 


comodata. 
Capl.xliii. 


Ertio queritur quid de locante 

equos 7 srma unquid fi pdé 

in bello aget locato contra con 

ductorë.Solo dic ut.8.i côma 
dante quia non aget quia ad boc 2duxit nec 
fines exceffit .#.loca.7 conduc.L.f quis da 
mum. Opinionem paui mei fequitur Fn- 
noc.7 abb.in.d.c.ficut dignum +.3.de sure 
luran.in.x. CoÏ. 

Cap.xlv. 


Uarto queritur quid fi puocat? - 


ad bellum in itinere accedendo 
ad eius fublidium (polictur armif 
equia 7 allis rebus fuis Deinde 


HER 
LUTOUCRE 


+ 


eft  mandanstenctur manditario. Sed 


nuuquid aget mandatarius contra fpoliauté 
vibonoum raptozum uel furti apparec æ fic 
quia eius intereft actionc mandati mandata 
rio. Golo.fi contra fpoliantem competunt 
actiones ille + ratio'quia wi.bo.rap. côpetit 
iliin cuius bonis erant rapta.ff.s1.bo.rap.l 
ti. S.qua actiouc.Æ ctio enim vi.bo. rap. uel 
fürtinon competit nifi illi qui babuit domini 


mul poñeffionem uel detentionem uelali. 


quod ius in re ut eftille cui res cft pignori 
obligata + nondum tradita.f.de plcrip. +. 
Li geatuitam..ç.fi quis.f. oc fur.L(r is qui 
rem 7.Lis cui fpoliatus ergo competunt bec 
actioncs. foterunt tame agere mandati co 
tra mandantem mandans cum foluerit faceï 
fibireddi + cedi actiones contra fpoliantez 
£ttunc aget iure ceflo nt procurator conftr 
tutus in rem fuim.C.mandatil.pe. + fi.bec 
etiam tenct Fnno.in pacallegato ca.ficut 5 
iureiuran.  Tondera qe tominus abb.in 
ca.ficuc x infea dc iure iuran.fequitur opini 
oncm proaui mei 


Capri xlvi 


Uinto queritur œ accidentibue 
n6 prouocatis fed motu proprio 
Solutiofianimo Tonädt dt. cla 
| rum ut puta pictatis bumanita. 
tis uel parentele tales non egent xxiit.q.iti 
non inferendo xi.q.iti.f ominus 7 ca.itils 
Siautem antmo obligando illum cuius 
negoca gerunt tunc agent neg.geft. led an 
ulto.  Dondera puiriliter eft geftum no 
minealicuins quis cogitur babere ratum fe. 
Cundum no. bar. berie in.l.pomponius. 
f.de neg.geit.in .x.col . 


Captm xlvi. 


Exto queritur quid t acciden. 

tibus proprio motu 7 ile ï cuius 

fubfidium uadit tenuit t contra 
dicit nonjuult illum f talis accedensutiliter 
incipit + féliciter prelia an babzat illum i © 
fubfidium ant obligitum actione negociorus 
geftorum apparet p fic ad fimilitutidinem 
ilius qui tralut aliquez inuitum ® como ru 
itura xxüi.q.til pla pictas.ctiam q2 inui- 
to cedi poteft beneficinm xlv.di.7 q2 emen 
dat.ctiam qe uidetur fuifle in fanc mentis 2 
tradicendo nt iuuctur.f.cc condi. infti.L. 
quidam x pc.0i.iis.ad bec inftanter 
ic tenet gio.in medico mendicante cliqué 
contra uoluntatem fusm bec no. Ixxxiti.di. 
infumma.  Contrarium credo in cafu pro 
polito per.Lultimsm.C.o neg.gt. ‘Îlec 
propterea repzobo glo. pmmo credo  uerum 
dicat in infirmo % medico qzinfirmus prefu 
mitur in fanc mentis cum non nult abfolute 
curari fed ifte qui contradicit buic non ue. 


_ iatin fecurfu Tao ad bellum non prefumitur 


fane mentis. Tam poffibile ft æ non confi- 
dit de co + dubitat ne perdat iplum.ncc cre 
do p glo.procedat in caluin quo firmusbe 
ne uellet fanari.fed nollet iftum medicum fs 
êlium poaus.tunciudicio mco non proccde 
ret glofa .nec bec mobant allegata fupaa 
Dondera ca que dixi erunt doc.in dicta.l. 
fi.C.de neg .geit.* ponde2a p due limitati 
ones uidentur dare per proauum meus ad.I 
fi.C. de neg.geft.Aodealis p.L.n6 tin .ff.de 
appel.ubi p dampnato ad moztem poflus ap 
pellare ctiam co inuito 7 tencbitur mibi er. 
penfasreficerc. tem aduerte aïiam lits. 
tionem quam.tradit bar.in.l.fticus.f.de pe 
cul.+ io.an.in.c.cum.c.lapcus de foro 2pe. 
(0e co qui condempnatus erat ad decez que 
fi non foluerct infr& menfem amputaret ma 
nus p poilum co inuito foluerc illa.x.7 poft 
ea abeorepctere nec poteft dicere potius uo 
Lebam  mibiamputaretur manus ité lita p 
Lcd + iul..æ dicitur.f.ad macc.ubi logé 
De co qui mutuauut filiofa-pecunias.bene ftu 
déti contra patris uoluntatem quia a dicto 
patre ualet repetere.  Jtem in co qui fepc . 
lit ocfunctum contra beredis uoluntatè qi 
repetet impenfas.Ll.fed 7 fi quis.$.dé labeo 
f.oe religiofis. £t uide roma.in.L.quauis.ff 
folu.ma.7 no.in.l.fi mulier in ptt.cof.ff.fo 
lu. ma. 
Caxlviii. 


£ftat uidere dc bis qui uadunt 

adbellum quia tenèntur ad an 

tidoza utputa quia fimile uel alt. 

ud fubfidium reccpit ab eo nun- 
quid tales agent contra illum quem iuuët ad 
pdita. Solo fi fic uadunt ut thema fupponit 
uadunt animo diffoluende obligationis natu 
ralia que tamen non poffunt deduci in ci 
tilem nec de ca excipi poteft in iudicio.L.oe 
qua.f.e iudic.ff.ce beredi.pe.L.(s filege.$ 
confuluit de teftis in offic.£t fic infertur æ 
uadat n6 animo obligandi cum idem act? uni 
formiter fumptus non polfit pati contrariog 
effectus.f.de %.obli.l.quis.x.de condiinde 
Lcum pars.$.fiberes 7.L.cum beres. Ætli 
dicas bic non eft opus diffoloe quia nulla na 
ta obligatio efficax ad agendtü uel excipien 
dum 7 fic non poteft diftolui quod nom dt 5 
iniufto ru. irri.teftô.l.fam idem quod de 
fpon.in pup.c.ad diffloluendum.Sofo licet 
non fit nata obligatio efficax ad agenduz uel 
excipiendum ut fupra dictum et tamé nata 
et talis naturalis que diffolui poteft panti- 
doram r'ecôpéfationem ut iuribus ftatim al 
legatis + ficanimus diffoluendi natiuitatem 
obligationis cum in obligationc requirit ani 
mus ut.!.obligationum.ff.de act.7 obli. 1.1, 
non figura.c.ti. Tu pondera quia de obli 
gatione ad antido?a uide glo.in.cap.cum in 
offic. de teftis + glo.in.c." li qücede fymo. 

c 
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in Ÿbo non petenti ecclefia etiam tenetur ad 
antidoza fm glo.in.c.ecclefiafticis .xli.q.il. 
uide glo.de mfia in.L.ex boc iurc.ff.de iufti. 
A iure bar.in.L.fi.ex tefts .S.i.#. de fideiu, 
bride in d.Lex boc iurein.vi.cof. 1 vil. 
«ide dominum abb.in.c. ai creatura  écle 
bra.miffazz uide abb.in.c.cum in ecclefiis 5 
fymo. 


Caplm xhix. 


Eftat uidere quio ® accidenti 

bus propter glotiam confequen 

dam in bello an'tales obligent fi 

bi illum in.cuius fublidius uadut 
Golhtio.fi ob hoc folus accedant ut obligät 
am aut ominus tencretur mandati. aut 
negociorum geftosum.non mandati cum nul 
lum interuencrit mandatum ut fupponitnr i 
themate queftionis pzopolite nec actiomä. 
dati ozitur mfiintercedente mandato.'flas 
licet aliqui dicunt  actio mandati oziatur 
ex lo uel culpc interuenientibus 1am luf, 
ceptomandato tunc requiritur preccbétia 
mandatiut.l.i.f.mandati. uel fi dicas  o. 
ritur ex contractu preccdenti quod ë ueri? 
ficut alias dicimus in contzactibus innomi. 
natis ut.l.ex placito.C.tæ re permutata nô 
neg.geit.q2 non accelit animo gerendi ne. 
gocia illus pmmo propria.licet in uim confe 
quétie alterins negocia gerat "1 fic nec illa 
competet, Pondera  ifto calu non co. 
petit actio neg.geftorum.ut bic prcdicat p 
auus meus.q? magis boc facti per petratum 
eft propter fuam glotiam G nomine alicuius 
ar glo.L.fifinita.$.fuam rücrit.f. x damp. 
infec.idem fi gelliflet aliquid ex neceffitate 
q2 non competerct actio negociorum gefto 
rum ut concludit bar.in.l.cotem.$.flin ft. 
f.oc publica.7 bar.in.[.dampniin. $.iif.5 
damp.infec.uide glo.in.l.fupza iter.<. caf? 
. tx aqua plu.arcanda. 


Caplm. L. 


Eftat uidare x bts qui locant 
opera uel uerius affumuntnr pe 
lectionem conftituto folarioan 
tales agant contra conductores 
Solutio tales locant opera + rem. + idco ff 


conductoz utatur folum ad id ad quod con. 


ducitur n6 tenctur ut.l .fi quis vomi. #.lo 
ca. conduc.7 boc nifi fpeciale pactum îter 
neniat ul’confuctndo aliud inducat ut eft in 
ptalia fcilicet œ pacftantur emendo equorus 
péditorum in (cruicio conducétis al ftat 2e 
gula ut.5.icductumet.  Trondera q2 boc 
narratum eft.6.in ca.xlitii.1 nullius & diffi 
cultatis. + ego tenco idem œ proauusmeus 

fequéti ca.per augin difpu.ex orta guerra. 
Étan fi fipendarins fi amifit arma ul equos 
en preclum reputat a conducente uide bar. 


in Li. C0 re mili.bal.in.Lfite côdi.ifertiss 


Caplm. li. 


£ftat ctiam uidere de bis quiac 
ceduntanimo robandi. Æ£tô 
bis non cit dubium æ talibusfi 
competit actio cum fuper turpi 
nulls inducatur obligitio.ff. de uerbo.obli, 
Lucluti 7.1.generaliter 1.Lfiex plagis. 


Captn li. 


Lterius uidendum cft quid de 

céricis an.f.poñfint ad bella ac. 

cedere banc queftionem deter. 

minauit gracianus .xxii. q.iir. 

Conuenioe ut glo.ibi recitat in fima 7 & boc 
per bofti.de refti.{polia.c.olim .  fucrunt 
opiniones uaric. Ham aliqui dicunt æ cleri. 
ciut poffunt armis defenfionis non auté im 
pugnationis 7 fc bellare ppter defenfa.Zilit 
 omnibus armis diimodo mpugnent incon 
tinenti + p feipls tantum Sefendendis non 
proaliis + p fe in neccfitate euitabili poitie 
tc bomi.c.ü.xxiii.q.viti.Conuenioz 7 cadë 
câ 7 queftionc.i.in prin.Sinautem als eus 
dere poffunt tunc n6 poffunt ut. c.fufcepim? 
œhomicidio.  Æli dicunt æ auctoritate 
pape poffunt als non gandulfus tenct œ per 
fonaliter bellare non poñfunt palios poffunt 
3dem uidetur fentire gradanus.xxiüi.q.i. 
S-inregiftro. Concludendo in hoc pücto 
Clerici uocati a papa æ poffunt accedere nd 
penes principem eft auct.bellandi.xxii.q.i. 
quis culpatur.e.cä.a.ii:c.i.1.q.iii.c. maxi 
munus. Ju bello autem non ef Liciti pa. 
ganum accedere ppter mecus irreguleritatif 
poffunt tamen alios confortare ad bellum ut 
pugnent ymmo 7 lapides 7 alis probicere di 
modo er coum Îctibus non occidätur. 7ft: 
n6.Jnnoc.de refti fpoli.olim +.c.fentètias 
ne clerici nel mo.uocsti ab aliis maxime pri 
Cipibus fecularibus bellare non debent p de 
fenfs autem pprla ubi alr euadere non poffüt 
Licitum eft etiam occidere fine metuirresu, 
laritatis ut in clef furiofus de bomi. + bene 
dico oefenfa propric plonc fecus fi defendat 
ëlium etism'incontinenti ut patrem uel frès 
uel finiles plonas. fec buic obftat quod n5. 
Fmoc.in.c.f Yo a de fen.excôi.ubi tenet 
pcutiens clicum boc cafu non eft excôicatus 
Tam irregulariter contrabitur etias fine cl 
pa ut in ludice iufte occidente.l.i.d.c.i.£t 
LE Er pon.Æxcôicatio auté n6 
r Eur 1ne Cuipa pmmo oportet q bcedat 
dyabolica pluaño. xvi.q.iiti. fi quis fuadèee 
ita n9.glo.in.dicta cle.fifuriofus. An sutes 
imputari poffit clerico qui non fagit (ed ex. 
pectat Fnuaforem * iplum fe defendendo in. 
terfecit uideé q5 imputari debeat per textus 
Ilius clem. dun dicit qui mostem aliter vita 


re non poterat pbatur p-Lfdétias. S.qui ai 


# 


alr.ff.ad.l.aquit.unde fumpta cit dicta de. 
1 boc ad exempli faluatoris qui fugit in egip 
tum.xiiii.q.ii.$.i. 7 boc nô bernardus in 
-C.fufcepim? de bomici.  Contrarii credo 
p-Lin eadem .f.ex qui.ca.m.'fam ibi equi 
parantur bec duo non poife reccdere * line 
dedecoze nô pofle recedere fortius mouct ga 
in faga poñit occurrere periculii utpote fi ca 
deret a5 frequenter occurrit in fuga unde 
non debet {e tali piculo exponere ut lit. non 
contef.accedensle.ti.3n hoc tf credo pôde 
randas fingulas circumitantias. utputa peri 
culum fuge.qualitatem perfonc fugientis 4 
inuatentis ut propter fugam uerifimiliter 
meritispariculum incideret. tunc non fiti 
putandumalus fic.  Ænte omnia pondea 
que dixit fanctus thomas fecunda fecundes 
q.xLarticuloilubiad clericos pertinet dif 
ponere 1 inducere aas adbella iufta uide co 
minum abbatem in.ca.peticio x iure,inran. 
deric phibet .pagnar ci ifidelib? qd béant 
agere clerici quandobellum eft inftuz ocbèt 
otare alios ut pugnent fed pli non debent 
pagnare ut ibi per abbatem .1 per dominum 
abb.in.c.p in dubiis de peñ.be materia uide 
d.sbb.in.c.clerici de uita 7 bo.clicoz uide 
ca.quia.!.diftinc.fSoffunt enim derici mo. 
ucre bellum ad coum xfenfionem.poffunt i 
terélle bell ed non poifunt propaiis manib? 
puguare {ed beuc clamarc exboïtari 2C.Sed 
caucant ne dicant occidite pez ca que babe 
tur in ca.fignificafti el.fecundo œ bomici.1 
ua ca.cx lis de excef.pacla .uide glo. in ca. 
fcifcitatus vii.q.i. 1 quod legitur in ca.ex 
multa œuoto 1 quod uoluit oominus sbb.in 
ca.fict x infra’ ture iuranda.w.col.Chide 


Toc.in ca.cum olim de refti. (poli. 
Captm lit. 
Uid h ftipendarin fant afumpti 


dc Allamania per ciuitatem ta 
licam uel Dominum confti 

…_ flariobabentesfirmas certi té 
poris.Fnterim dum funt in itinerc ueniendi 
ciuitasoccupatur per uraunum yel omin? 
perdit ftatur fuum nunquid agent ftipenda 

rü ad flarium uel pro rata uel.ad quid . 
Etudetur æ ad totum.nam uidetur tex.p 
boc primo.C.ic anno.per to.col.l.prima.Ce 
deagen.in rebns.i.matriculam.5.0e prepos 
facroram fcrine.!.fi quis in facris.C.de pa 
ue.l.i.f.de le. Llegatum.f.de uer.7 exira. 
o2.e0.li.ç.fcimns. Fncontrarium uiden 
tar tex.C.de ero.mili.ario.l.in fcoleribus % 
Lpe.in fi. 1.{.poft ouos. C.de aduo. diuer 
of. Solutiobic debetur pecunia ex cor 
tractu puro. ymmo debetur ex dilpoñitionc 
L quia lunt clecti adofficium 1 exdilpoñitio 
ne.l.municisatis datur falariutu go non € 
mere contractus locati 1 coducti. £t i cali 


bus ait aduertendum d aliguando aliqui di 
gontur ad officium quod requirit Labozem 
ubi datur falarium p laboze principaliter ut 
funt ftipendiari  ZÆliquandocligunt ad of 
ficium ubi datur falarium non folum p labo. 
re ed quiaattenditur pbitas inteliectus 7 
fciètie ut in poteftatibus 7 fimilibus. Dig 
cliguntur ad officium 7 datur falarium pro 
vtrom-f.labore 1 pbitate intellectus 7 fcié 
tic ut in legatis. TDzimo cafu datur prata 
tempozis quo leruiunt ut.l.pe.C.bezero.mi 
lianno. + £t no.que dicit.ÿ.fi.capli ci y. 
Decundo cafu fi una pitatio tant erat tuic 
totum datur ut in leg.allatis in contrariur 
Sinautem non crat una pacftatio binc 
debet p anno quo incepit officium ut.L.poft 
duos.C.be offi.aduo.dfi indi. LertS cafu olj 
quando datur in remunerationem labozis 
prudentie * tunc aut dt indinifibile ut in ad 
yocatis doctozibus" legatis 1 tunc dat cotü 
ut fupza babita oiftinc.an fit una itatio uel 
plures ut.8.AÆliquando eft oiuifibile ut in co 
teftabil banderie nam .iutog eligitur fin. 
duftria 7 laboz 7 recipiunt dimfionem tunc 
ut ftipendari recipient p rata ut induftrioft 
4 racione induftrie electi babet totum diftig 
wndout.S.  £ft dar quartum cafum ubi 
quis cligitur ad dignitatem paincipaliter ut 
demdticus principis tunc babet totum nt.Le 
fi quis in facris .C.de ppo facroz fcrine. 7 
Lmatriculam.C.de agen.in rebus 7.1.i.de 
puile. 7 tranfit lalarium ad beredésut.C,Dc 
domeft.7 ptet.Lfilixi. Ter bec foluit 
Q6 de comite de lando aflumpto capitanco La 
trüculoz focictatis'pluries allumpto p dnôs 
3talicos ad ftipendium facta firma certité, 
poris 7 conftituto falario. Tondera œ bar. 
in.Li.$.diuus.ff.dé uariis 7 extraozdi.cog 
niit.tiit.col.fequitur opi. proaui mei. £t 
foate non ef .nalum dicere in quacuncy 
Locante operas ft per eum non ftat quomin? 
feruiat fed (tat per conductorem uel per ca 
fum fotuitum debet locatoz femper babere 
integenm falarium.L qui operas.L. fcd + ade 
des.$-penul.ff.loca. unde poteftas qui non 
ua culpa fed culpa ciuom non potuit exer 
cere officium nibilomiuus debet baberc inte 
grum falarium fed bal. in ca.de fubo guar 
dic.uide bar.in.L i.$ dinus F.ix narlis 7 x 
traor.cogni.quando loquitur de aduocato 
qui defit caufam culpa dientisuS aût fiua. 


Caplm li. 


Lteriusqueritur quando dést 

(olui Ripendiariis an in principio 

cuiuflibet menfis .an in fine glo. 

eliquan do uideutur dicere i ad 

uorato quictiam militat ut. Laduocati. C. 
deaduoca.diuerfo.iudi.quod debeatur a pal 
cipio hoc tenet in.l.i.$.diuus.f.de uariis 7 
extraor.cogni.  Stem fenticin.Ll. pperädif 
ce 
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G.in honorariis.C.be iudi.L.qui opas.S.i.f 
loca.t conduc.  Contrarium terct in.l.is 
C.de pmipil-li.ril Solo aliquando ds£ 
pecunia magis p fumptibus & p mercede la 
boris 1 tunc debet in prin.tolle exemplus in 
legatis phatur boc.f.x legi.L.legani.f.ma, 
dati.L.ft vo non re. .fimandata.C.tx leg.L 
ili.x.  Aliquando wbef pecunia p mer 
cede laboris + tunc debet pôderari qd acti 
fiterpreleuel tacite. ‘am li tacite actus 
fit tunc uidetur in paiucipio.£ cce talis'é 
qui non poteft exbibere operas promiffas ni. 
fi fibi detur pecumé.tunc uidetur actum ta 
cite p xbeatur in principio tünc enim emp 
infpicimus quod neifimilibus eft.f-ùx reg. 
inris.[.femper in ftipulationibus. Sinauté 
non apparct ifta fimilitudo.tunc in obligat. 
que œicendit ex contractu falarius œcbetur 
in fine temporum ut no.in.l.eden. C.loca.t 
conduc.1 no.f.de fti.feruuo.Licruus comu 
mismeuü.$.finahi.  Sinsutem xbeatur 


ex difpoñtione legis electisad officia de qui 


bus fup2a in pzopofito tunc fi eft num tan. 

tum falarium inicio debet preftari.l.i. $.d 
uus.ff.tx uariis 7 ext2202.c0g.1 fic'intelligi 
tur glo.bec fentientes. ut eft annut l mé 
fruum ut in tipendariis de quibus logmur 
qui bñt vii.flo.imenfc pro pofta.7 ticloebet 
in prin.ut.L.poft duos.C.de aduoca.diuerfo. 
iut.lege prima C.de priuel. iixi. Tuto 
tamen  ftipendari non babeant nifi pro ra 
ta temporis cffectualiter quo feruiunt ut fu 
pra dictus eft + refiduum tencartur reftitu 
ere.ubi ctiam propter caufam intrinfecam 1, 
furgat impedimentum.  Dondera® dixit 
bar.in lege per banic'.C .de aduoca. diverfo. 
rum iudicionnm + ibi bal.ctiam æ in medio 
anni cbct folui (alarüi uide gloi.c.u édètes 
i.q.üt.ubi uidet æ falaria doctozibus in pain 
anni (olui œbeantur . 7€. uide bal.in.Lit.C. 
locati uide bar. .in.L.quiinfulam. .qui cden. 
f.locat. vide bar.in.l.i.$.diuus D vaï.7 cE 
o2di.cog.M vi.cof. 


An ftipendisrü fe ablentantes tempore 
aliquoctiam x licentia comini perdant fti. 
pendium pro tempote illo. 


Ca.lx. 


Uidfiftipendiarü pendente the 

ftipendii recedant aliquo tempe 

Nunquid pillo tempore perdèt 

…_ fipendium 7 pone æ cum licen. 
th comini. Solo hic aducrtendum y 
opcaliquando limitantur refpectu temporus 
non certi facti tolle in aduocatis ecclefie qui 
babent tantum (alarium p qualibet caufs q 
occurret ecclefe illo no tunc non cft dubiti 
œ eft una obligatio ppter unum fact ad qù 
inducitur licet ffationce polfent effe plu 
res idcirco totum œbetur ut in pall Li.ç. 


dinus.f.oc ver.TeËc.cogni. Æliquädo 


ope funt Limitate ffpectu certs facti à certi 
tempozis ut in octore aflumpto ad leg dii 


libz tpc certo + tuncaut pmittié toti fala, 


rium fimul kd fit oiftributio foluc. p partes 
temporum * tunc ctiam ua obligatio eft ut 
&.Llecta.ff.ficer.pe.  Ælignandofit anus 
uel menftrua + tic funt tot obligatôes quot 
funt menfcs ut.l.poft duos  tunc non babs 


pro toto tempic ypmmo fingnlis menfibus gb”. 


(eruit cedunt dies obligationum fingularum, 

Tondera quia idem uidetur tencre bar. 
in.Li$-diuus.ff.bc variis 7 eXoz.cogni.pof 
{et tamen allegari glo.in.L.ixftores .: fiad 
dié.ff.c iure fifci.p ftipendiarius q reccffit 
paliq® tempus cum licentia conductosis d3 
baberc interim falarium .1C. a maiozi poflet 
allari æ vixit bal.i.L.fi.C.5 2di.infertisi ft 


Captslvi. 


Chad fi culpa fus nolunt feruire 
tototemporc Æin pdant falariti 
totius tempozis fic æ nibil babe. 
ant pro rampozc quo feruiueriit 
Zn folum pdere xbeant p tempozc quo non 
feruiunt. Solo quedas fun officia ad que 
quis cligitur que funt indinidua pro aliquo 
obmiffo refiduum releuat tolle exemplum in 
poteftate in ftipendiario tunc non r'edit to. 
tum fed folum pro temporc futuro tencë tf 
æ futo the ad iéce nt ft nibil iéfit nibil foluat 
ff.loca.7 COL fid”*.filis + noÂn.l meuia ff 
dean.lega.  Deboc pondera in fimili quod 
dixitibal.in.L.ü.C.locati.7 bal.in.l.edem.e. 
tiin iti.col.uide bartolum in.l.fiffundus.ft 
locati.uide bartolum in lege prima.S.diuus i 
finc.ff. de uariis t extraoz. cognif. 


Caplm Ii. 


Cid fi uolit feruire per fubftitu 
tum apparct æ non pofitc q2 ele 
cta ft induftria perfonetut.L.in 
ter artifices.ff.de folu. Et Lune 
C.de cadu.tollen.t ca.ultimo de off. delle, 
capitulois cufeotulivi, %n contrarium 
uidetur q2 poteft quis per alium quod per 
fe ut regula poteft quis cum fy.  Solutio 
debct ponderari modus a fumptionis. ‘am 
aliquando tominus udl ciuitss affumit cone 
fabiler cui dat baneriam + ftipendius + co 
neftabilis debet fibiel'igerc fub baneria.quos 
uoluerit tunc non currit queftio inter ciui, 
tatem 7 ftipendiarios q2 ciuitas nibil eligic 
nifi induftriam + laborem + conueftabilis ip 
fc tamentenctur.  Æliquendorciuitascli. 
git fbi ftipendiarios quos reponit (ub'lingu 
lis bañ + tunc in conueftabili eligitur indu 
fia + opera + ep capite imduftrie non poifs 
dare fubftitntum ut iuribus ftatim allegatis 
Ja ftipiendiaris tamen cligitur opera * 


; 
® | 
4 


er 
+ 


Lboe.tunc in bis quorum labos + etiä 
induftua cligirur poteft quis dare fubftituté 


fa Tomini ut feructur utrinfyopimo. 3n 
bac materiapondéra g dixit bart.in.Li.$. 
diuus tx uaris 1 extraor.cogubi fe electa 
induftria per fona non poteft leruire per fub 
fiftutum ft impeditur aa sue era 

ire per fubhitutum 


gulariter we coctore an poffit per fubliftuti 
legerc.uide bar.inLinter artifices.ff.x fo 
Lu. 7 abb.in ca.i.de fumma.tri.i iii col.cc ua 
fillo.uide glo.in.L.quifquis.C.t pi. cle. 
glo.in ca-latorem xxxii.q.il. €t an quisua 
Leat feruire per fubliftutum uide glo.in.L.n£ 
lus.Cx curiolix.glo.7 bsr.in L.continy 
us,$ fi 2b co.ff.de ner .obli.in.Li.in metal. 
luym.ff.de penis.bar .in.l.neminem De cu.li. 
x.uide balin.Lad finilitudinem.ff.de cpi. 


nes 

goluir'doin.L.C.de mancz. 1 colo. primo. 
k.x.£t uide ibi æ fapienter dixit bar.uide 
io.an.in re.qui facit dc re.iu.livi.i mera. 


Caplm sidi. 


Did fi Foipédiarb infirmet. So. 
fuire uidet ut baber œbeat falari 
um utLf befs,S ftichus.f.de fra 
culiboris.  TDondera qd dixit 
gloin.Lartozib.$.de illof.de nfufructunit 
bar.in LA uno. $.cum quidam in fL#loca.ui- 
de bar in.Lopere.ff.de ufufruc.le. bal. in.L. 
cum qui condiinkertis in fl. vide 
oûs abb in.ci. de cle deriegrotante. 


Captm Loi. 


Uinto uidendum reftat de fpolt 
is 1 captiuis que in bello funt 
Et primo an in belloaliquid ca 
piens efficiatur Dominus perfoë 
capte 1 rei.Æt an fit locus poftiminio. So 
latio inbello puilico auctozitate pincipis 
in'dicto de quo fupra dictf € bec omnia p20 
cedant nam cupiens cfficit ut Tomunus C2 
tificiantur ferui ut.Lboftes.f. de captiuis 
4.Lboftes deuerbo.figni. in autem bel 
lom nôufitex cdicto principie. ht alias kr 
Foam ut cum fc prc defenfa rerum fuard tic 
fille qui bellun indicit babet iurifdictionez 


faper eo pro quo bellum indicit poteft ftatue 
re quilibet capiens aliqnid in belloillo effi 
citur rerum captarum  pelonarum reten 
toz donec prefentet fuperiovi ita tenet inno. 
in.c.de iure iuran. remittens fuper boc ed 
no:in.ca.a nobis de fenten.exco. Subdit 
Fnno. fi non fecerit aliquam conftitutio 
nem poterit illumcoudempnare de inuafiôe 
facta infra fines (ue aurifdictionis ut i au. 
q in puicis.C.ubi de crini.agi opts- fubdit 
® fibdlium indicene nullam babet iurifdicti 
onem (ed folum defendet fe + bona fua tunc 
non licet fibi inuafozem fuus capere 7 captii 
tetinerce quia lolum licet fbi fe ccfendere cus 
moderamine inculpate tutele.C.unde vi.Li 
terti. fpoli.olim.Subditæ finuadit res 
inualois fui æ rnualori non competit +i.bo. 
rapt.nec iniuriaz quis obftat exceptio parif 
criminis bec omnia dt dixinô.Jnno. in.c. 
ficut oc iure iuran. Drimum dictum Fnno. 
pato m indiftincte quis tominus propter 
Oelictum per conftitutionem fusm poteft 43 
priuare oominio fue rei + in alium tranffert 
Scôm autem dictum non credo verum in, 
diftincte pmmo credo p fi diuitas recognof 
cens fupiorem de facto inducat bellum. Ali 
ctiam non recognofcèti 7 fic dlibs lit boftis 
populi romani œ fine aliqua conftitutôe uen 
dicat locum æ in béllo indicto ex edicto pre 
tozis. Tam hoc puenit ex iure gentium anti 
quis mouibus introducto faluo G de pionis 
quia modernis temporibue non procedit 
capti inbellisefficiantur ferui nec uendätuz 
nec in talibus bodic locus € poftliminio.Ter 
tium dictum legendo illam Gecretalem aliqñ 
repecbaui p rôem illam. “Mfpoliatusante 
omnia dt reftituendus nec opporu potcit ex 
ceptio temporum ut in.c.in Wis + .c. tem 
cu quis dcretit.fpoli. MGexcipict pi 
mus fpoliatus de crimine nec de alio + maio 
ri. Muncfcribendo credo faluari poñe fal 
uari poife glo.Tnno.buobus modis. Drimo 
quia non loquitur Fnnoc.in cafa in quo (poli 
tus ultimus intentet interdictum xñ si. 
mmo loquitur in cafu in quo intentat si. 
bo.rap.uel iniuriarmm que ut clare uilii oiffe 
rant uel dic q5 Fnnoc.non intélligitur. 5 
opponatur exceptio criminis in modum cri. 
minis fed in modum alterius fpoliations de 
quo excipi poteft contra agentem ctiam in. 
terdictorecupande ut repellatur exceptône 
fpoliationis ut probat tex.in.c. fup fpoliatée 
De cdi.co.Dondera qi dixit bar.i.l.boftef 
#.0c captiuis + poftlireucré wide bar. in.L. 
oians.f.ociure fic. Ætbar.in.l.quiala 
tronibus.ff.oe teftis:Æt abb.in.c.i. de con. 
uarfone infidclium vide glo.in.c.ins militar 
i.di. vide bar.in.L.nälem.Ç.fi.ff. de acquif. 
rez v0.bar.plenc ir. Lii quid in bello.f. de 
captis vide q dirit J0.an.in rubaica 5 rapt 
bal.in.Lnam * fuius.ff.de negot.gel.bal.in 
ci.de milite walallo qui contu.cdt 1 bal. in 
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enrie hear oz in bello retinerc. ide 
Sd ir ez.i. militz wafal.qui contu-dft. Et 
an bec sabeant locum in bello ciuili.bal. il. 
Lin pin. cadu.collen. 


Cat ls. 


Ciezrinsquero an iftis bellis à 

Bic una duit3s contra alii pol 

fiat dici boftzs + feruicfician 
rar ao @ nonLfi quis in genuam in 
A za. fn contrariun uidetur .nam 
aueiez chuitas ger fe facic populum + fic ul 
ar int boftes liant xPianus 1 
Aracnus. Soi. quande dt contentio Îter 
dues Quitarzs que funt fubeodem cominof 
st ocus capouitati 1 poftliminio ut.L.fi gs 
an german _F. de capt. Sed quando dit con 
ancre duss duitates que non recog- 
mice lugericem 7 peno ut tollatur. one 
Zatoum æ qudibez (ie boftis imperiü q2 rebel 
Lremcurzgennumantiquis monbus itro 
dust locus captiuitati 7 iure poftlimi 
ni Zrd komdum moes (plorum 1 confue 
tadmesariquiene chier uatus intra xpiäos 
qunramzé serions non fequatur poftlimi 
alum nec acnduncur per fonc nec Keruc cfici 
mew. Dondera æ bar.in. Lboftes.ff.de 
coms hr fine lenric id quod proauus meus 
Bic ter.in.Laullus.C.de indeis ac. 


Capim Ixi 


É 4 an capta un belle efficiantur 

capiencium uidetur 'fic per.L 

liquid in bcilo.#.de cap. C5 

cranus mdetur probare.L.fi cap 
Gus. #.:.Hirulo Solutio. Li quid in bdlo 
Loutur in rmemcbilibue. cd oppo. 
sncbiiagublicntur dt.c.dicat zxxii. q. 
LSo-fcoæeficuntnr capientis. kd te. 
sera ra affignare ouci belli qui diftribuit Le 
cndum ments. £tboc proccdunt in bis in 
anus 16 aendicac bi locum poftliminium 
Liz aoriuis.  Dondera que alkgau 
ugra 44 soc paopolirum in Ca.Lvüit.poft pro 
mm neam ceclar um uirum. 


Captm xd. 
Lezrtus queritur an in bellis fir 
Bcioun infidiis uti ad uictoriss 
confequendam uidetur æ fic. 
Tan imquit aug.in ki. queftiond 


uanda funt ac nout Æmpolus 10 5 0f1. 
ads noftre + bec modes filierc. Tam 


dera 95 dir gen Lin wie nom 
de lo 7 dis En Same. 


Cas lei 


Creme écséumm À En 


bil iordinarz s2endum £E sé mrondum inté 
pabile ncémedum «ze. Tacreres uidré 
tes-in caple pm & Creuse + gaz. na 
CRE US WécE- Ton cu prime mecs 
beorum.ci Comtme nr anéapiuer dicé 
tes. Omnis 5ome Qui LEE mé 1e 10 di bell 
10 die lbercrum ugemus séucrius enm. 


Bin feftis bellari poteft neceffitate urgente 
ipla autez ceffante ceffandum eft æ picbat p 
id quod babet J0.vil.c. AV)ibi indignamini 
qui totum bominem fanani in (abbato.£t fic 
infert medicos medicari polfe in fefto ppter 
falutem priuatam bominis multamagis autè 
procuranda ef falubritas publica-goff. bo. 
in.c.i.ie treuga 7 pacc.Dicunt œ die Jonis 
non ft bellandum quia vominus illa die af 
cendit ad celos + cenam fecit cum oifciplis 
de côle.oi.i,1 confe.di.iti.lfis. die Uleneris 
non ppter reuexentiam paffionis tomini die 
Sabbati non qa ca die difcipuli latitaucrut 
propter metum iudeozum 7 quis co2pus Dfi 

* latuit in fepulchro de con. di.üi. fabbato. 
die Dominico non quia fere omnes infigne 


fecit oominus illa dic rx v.di.quo die 1 pp 


ter reucrentiam refurrectionis .Credo pon.. 

derandum neccilitatem urgentem ut fupza 

tactum ft tex.nicolai pape eft in.c. fi nulla 

xxil.q.viit. Dondera quia oominus abbas 
moderni boc examinant in capitulo primo 
treuga 7 pace. 


Captm Ixitit. 


Onfequenter queritur quid fi 
aliquis in bello totum fuum iter 
effe eft confecutus. an iterti pol 
fitiniuhcio conuenire faiad, 
ner hrium el adbuc poflit bellum indicere 
contra eum.uidetur  iterum poifit conuc. 
nirefam captum in bello cit pena cotuma- 
cie ergo nibilomin? agere potelt.f.x ta.cx 
bullocum. pe. tem res non eft folute 
pro œbico pmmo in bello quelitum cominius 
xxili.q.v.dicat.1.q.vi.fi ox rebus.f.c acq 
ren.re.00.naturaliter.  Jrem q? contra 
contumacem in infinitum iurari poteft.f.de 
reiuen.l.qui reftituere glo.in ca.ominus. 
xxiiq.ilcenct contrarium per regulam bo. 
na fidesf.cc regulisiu Ægo non credo p 
glo.uera fit indiftincte ymmo diftingui de. 
bet abeodem an abalüs. Si ab codem procc 
dat opinio Jo. x ab aliis aut babètibus cas 
ab eo + tunc idem nt.C. œ euict.Lemptori 
alias baberet regreffum contra primum ut.C 
te ufuris rei indi.Lü.ç. finali alias autem € 
licitum pluries idem lolui .ut.L.ili .$.con - 
dempnate.ff.èe tu.exbi,.tiufticcle. $.fires 
ic no.in regula bonafides de reg.iur. Æt 
ita ctiam uo.10.fauê in dicto.c.cominus. 


Captm [xv . 

: Mmorientes in bello foluentur 
Go.morientes in bello ecclèfie 
pro iplins ocfenf one confequun 
tur cclefte regnum. oc probat 

dustextus fpccialicer ca.olim xxiiir.q. vil. 
+ fuit iconis pape directum ad regem fran 
coxum 1 ce.omnium xrét 9.0.1 fuit nico 
lu recture exercitui rancoum wcedètes 


antem in alis bellts alias iuftis etiam faluan 
tur dummodo fine moztali œcedant pecca. 


to de pen.di.v.fratres 


Captm Levi 


A liceat bello coporali defende 

re poifeffoës ecclefie 1 fupboc 

comnocare milices planum eft œ 

fic probant tex - nil. q.ill.c. 

maximianus xv.q.vi.ast v3 adrian?-xxiile 

q-vili-cigitur t.cotatu 7 glo-magñ i caif 

auctoritaté.q-vi.phat tex.in.c.Dilecto.De 
fn.excoi.lixv. 


Captslxvit. 


 Liceat epifcopis ad bell acce. 

dere fine licentie pape . Dicunt 

quidam æ n6 indutincte p cañ. 

quiuidentur expzefe boc dicezc 
rit. a. vit. d auf 1.c. fi nobis 7.c. fiquis 
epiicopuslicet illa capla babcât uarios intE 
lectus tamen boc credo uez fl uocentur ucl 
ponte ad bella aliena maxima fecularia acce 
dant fecus fi défendant iura lua 


Caplm Irvül. 


 prelati p tempalibus que te. 
nent ab mpatoc tencantur (ol 
uerc tributu pbellis ab co indic 
tis.£t vicndum fic ut pba 
xii.q.wülc.iS.ccce cum Ouobus caplis 
fequentibus ulæad.$.Œuis. PDondcra p 
babe in.c.fi tribatii 7 in.c.magnu .xi.q.i. 


Caplm [xviüii. 


ft captis in bello iufto fit mile. 

rendum Dicendus æ fic nifi par 

cendo timcatur pturbatio pacif 

probatur in.c.noli.xxiti.q.iil.in 
fx par illS.c.expofini ut intelligebat bug. 
fuit amputatum caput Conradino. 


Cäptm xx . 


hecclefia ocbet indicerc! belluz 

ludeis. Dicendum non cum 

ub° y parati funt feruire nec plc 

quantur xpianos . Secns & (a 
racenis qui profcquitur xpianos .bic è tex. 
xxüi.q.viidifpar 7 ibine.glo.æ nec etiam 
farracenis forent indicenda nil xplanosp 
fequerentur . 

Cap.lxxi. 


focgentes in bello qni pagnare 
non poffunt gaudeant imuiratib? 
bellantium 7 dic æ fic d'imodo 
alias confilio fint utiles ut nô.in 
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capituloef multa Œuoto. TDondera quod 
dixit oominus abb.in dicto C3.cx mulca.f. 
œ polleus confilio non dicitur inbabilis ad 
pagnandum.licet corpoze pugnare non pole 
fetunde ex lolo confilio quisincurrit irregu 
laritatem addito bomicidio per cap. quis 
uiduam.l.di.7 alits uiribus ibi per cum alle 


gatis.Cnde non uiribus ac uelocitatibus 4€ 


celeritate coporis res magne geruntur Kd 
confilio anctozitate + fenteutis quibus non 


obari fed augeri fencctus folet.ita preclare 
fcriptitabat fs cloquétis i libro 6 fenectute 


Captm lxxi 


P liceat prelatis ratione tempo 
ralis iurifdictionis bella ind. 
cere 7 ad ca interefle + coaïta, 
riad peclium. dic fic ut notat 
Jnno.in ca.quod in dubiis œ penis Don 
dera œ hofti.in dicto ca. in dubiis lequit 
toctrinam fnno.0minus abb.ibi concludit 
ii caula defenfionis adeft 1 non eft neceifi 
tas in cuitabilis.tunc À fequitur mo?sex p 
cuifione fua cficitur irregularis. Secus fi ñ 


cx pacufionc fua fedalioum dixi..i.c.li 


Ca.lxxüi. 


Tlicear grelato peo iniuria fub 

diti fui quo n6 fit iufticia bel 

lum indicere 7 alios p inturias 

tes in bello capere.£t dic p fic 
ut no.Fnno.in capitulo dilectus de ‘appell, 
+ apiculo ficut de iure iurando . 


ñ os pape pofit bellurn i 
Diceze boc eft an poffit inuocare 
brachiun feculare. Quftiosft 
uulgata 1 tractatur in ca.figni 

ficafti de offi. dele.per Jnno.  ‘(ondera qr 

comuniter concluditur æ non pôt indicere 
bellum contra reliitentes.qz hoc è folius bn 

cipis xxiil.q.il.ca.primo + ii.necimoucre 03 

arma.fcd ds recurrere ad'trachium feculare 


Caplm Lixv. 


M bella que indicit ecclefa cont 
excomunicatos funt meritoria 
£t dicendum dt fic £rinil 
lis Licicum eft peclatis + fingul' 
bortarialios ad pugnanduz probat ter. ri 
q.v.ad omnem 1 Ca.feq.1.q.vüi.c. igitur 
ufpad.$.ecce.1.q.iii.ca.ficut excellent1a 


Caplm xx vi. 


Dufequenter queritur quot fiit 


gencra bellorum cozpalius 6 ab 


repitur in iure expxflum.Solo 

Gex requirätur in iurc expifa. 

_ Primum romanozum appellatur aÿ fide. 
les contra infideles t boc tuftum eft de ixr. 
excôicat.ü.£t dicitur romanum quia rome 
capat fidei xxiii.q.i.bec cft fides 1.c.ai à 
fma trini.c.pentt. Sic potet intelligi .L. 


boftes.ff.de capt. Secindum fit auctori, 


tate iudicis legittimi babentis merti Jmpius 
contra conturmaces 7 rebellesut.l.continct 
ff.quod'me.ca. in. 1.L.iiü.de iuf.o.iudi-C. 


ne gain fur ca.Luna. £tbü pris f dir bof 


tes nam quod x fuo ad nos puenit noftrum 
cfficitür non autem econuerlo. Sic inteltr 
Ly. ç.in pace.f.ix captiuis. Lertiun dicit 
beilum prefumptuofum @ faciunt iudices in. 
obedientes x pc.di.itt. $.1.ad f.xù-ma. 1 obe 
di.c.fi quis uenerit.ff.ve rei aen:L. qui refti 
tuere.ff.ne uis fiat ci. Liii.C.6 fedic.l.i.in fi 

Quartum dictur bellum qo licitum cit. 
quantumaiog iurisauctozitate concedat.Æt 
eftlicitun quoad illum cui conceditur.xxti 
q-üi.dominus % fen.excôi.csft nont. $.ncc 
ille.C.quando lice.cuic hnciu.vin.li.t.l 
ii. + etiam primi + vicini ut œfen.cxco. di 
lecro li.vi.Quintum illicitum quoad illos q 
boc faciunt contra auctozitaté iudicis 7 in. 
risut & fenten.excôi.ppendimus +.c.con. 
tingit 1.caudacia  Sextum voluritarüé 
quo utuntur principes @ non eft licitum ci 
non nemini line principis auctoritate liceat 
arma portarc.C.nc armorum ufus in rubro 
a nigro li. x.in atit.ù ma.prin.collat.iit. in 


ait.de armis Co!l.vi.pmmo côtra fentiètes 


incidunt in.Li il .meief.ut.fad.l.iul.msief 
Li. Geptimum dicitur neccflarium + lici. 
tum quod faciunt fi lelcs iuris auctoritate fe 
defenden 10 contra iplos inuadentes. Tam 
vim ui repdllere licet.f. de iufti. iure.[.nti 
uim cuz (p.de bis p hofti. de homici. p Hana 


li.vi-parchi.in.c. iuftam. rxiti.q.i.  £x- 


bis infertur que bella fint illicita + que licita 
Tam licita dicuntir rôc ins dicentis illiue 
contra quam 7 r'etionc rei 1 caufe * iure p 
mitrentis illicita ccontra caufa autes una ge 
neralr iufificat ..côtumatia iniufte refifté 
tis ai enf ab co quiobnoxiusé iufticia béi ft 
pôt tic Ls bell indiceï nä i fublidüi recurrié 
sd illud luffragium xxiti.q.iquid cülpatur. 
1 ca.nol xxiit.q.vitifi nulla.ff.de ufufr 1. 
ufufructus, Æt de boc æ fcilicet lit licitäi 
no.per Fnno.be reltit.fpolia.ca-olim.£t p 
bofti.in fumna de trenga + pace. fi quisin 
flum per beatum thomam Fa Fe.xl. q.arti.p 
mo i.7.iip egidii i li.de regie princi. in fi. 


Caplm lxxvü. 
3lofupra tercio proximo princi 
pal tractatu de bello uniuerfeli 
coporall Reltat nunc quarta 


mere 8 hello particulari quod fit ob tutcla 
Ra + fiphus cractacu fic procedam. ‘flam pai 
mo demonftrabo quid fit.{c5o quot fuut {pe 
 Cicseius.ter cio quo ordine inductum fit. 
quarto quibus liceat.quinto contra quos 
fexto pro quibus.feptimo qualiter liceat.oc. 
tauo quis fic ipfius finis. 


Captm lxxvili. 


Jrea primum queritur quid fit 

bellum ob tutelam fui particulaï 

inductnm.dico p dt contétiv 

cx ota propter difforme buma. 
noalpectuiprefentatum ex uiolentia parti. 
cularium illatiouc proueniens ad iphus ex 
clufionem tendens.bec probantur mental. 
ter per tex.in.Lut uim.f.de iuiti.T iure .L 
fcientiam.$.qui cum aliter.fad.L.agli.1.1. 
i.Counde ui +... $.fi quis.# de ui + uiar. 
ma. Ca.olim x r'efti.fpolia. Et dixi conté. 
tio. ‘am contentio ponitur pro gruere ut 
pofita in diffwitione belli gencraliter fump- 
ti ut fupèa primo tractatu in principio. fecd 
do dixicxoita propter diffome 2€ 1 115 po 
nitur loco differétie ‘Tam per boc diftert a 
bello uniucrfali + alüs fpecicbus belli.cercio 
dixiad iphus 2€ bec eft cä finalis ipius belli. 


Caplmxxix. 


Frca fecunoum queritur ‘quot 

fat ipfus fpecies. dico quot lit 

duc. am quoddam iuftü quod 

-daminiuftam.funt etiam diuift 
bellum uninerlale.bellum sutem particulare 
fuftum eft duplex.nam qnoddam fit propter 
tutelam fui coporisuel ad berentinm {one 2 
tingentium uerum copus. 1 x boc in prefé 
titraccatu difcutiam.  Æliud fit propter 
tutelaz copôris mituci uel partis ut dicim? 
in uniuerfitate que appellantur membia à 
partes.ff. uhiuerf.ti.f.a0 muaicipal.qù 
maioz.ff.de mune. bono.Lfcd fi bac. $.qui 
manumittitur de excelf.prela.ba.cum dilec 
tar ibino. Siergouniuerlites propte © 
fenf cuius fui abectranco opprelli ccficiente 
iufticia iudicis opprimentis bellum indicat. 
boc appellatur particulare propter tutelam 
miltici cozpozis prime partis 1 bec appellan 
tur ropreñfalia.c que in auc.ut rem pigno. 
per totum ce in lus ca.uno li.vi. £t x boc 
bello icetur in tractetu prorimo. Æelli 
autem iuftum particulare ob tutelé ueri coz 
ports in diccum cit contentio exoëta propter 
difiofe bumäo appetitui prefentatinm prouei 
ens èx 1liatione uiolentie particularisa pal 
sara ucl publica perfona extra officium i iuf 
teofferente ad iplus exculionem tendeng 
Cum moderstins incnipats tutele % bec p. 
bantur in.L.i.C.unoe ni.cum ibi no. fiufQus 
saute ubi predicta nel aliqd Pdictoui œcficit 


at in fequentibusxdarabié. fôdera Sbum 


cum moderamine inculpate tutele . £t nide 
omnino bar.in.l.ut uim.ff.te iufti. ui. in 


fit bar.pot 5lo.in.L.i.C.vn5 vtin.iti.col 


Æt.d.abb.poit alios in.c. figmificafti oc bo, 
mici.in.iii.col.7 abb.in.c.fufcepimus.eo. 
ti.in.it.coll.uide pauum meumin cle.i. wc 
bomicid.poft geuge.abba.in.c. olim oc refti. 
fpoli.in.x.cof.uide bar .in.l.fure.ff.be ficca 
aug.in.(.ins autem gentium ini. col. de 
iure naturali gen. ciuili ide plene p paud 
meum .ÿ.in.c:quod incipit circa leprimum 
principale +C.cum fe.caplis ubi difcurrit p 
omnes (pecies moderäminis inculpats tutde 
1 Tc.tangunt in locis allatis. 


Cap.lxxx. 


à 4 BA]  Jreatertii querié quoiureboc 


RES) proucuiat 1 côperat gle.que eft 
NL: 


in.Lut vin.ff.de iufti. 7 iui ip 
bo inf dicit iurefozt n6 iure celi 
Si glintelligic p ire foi pueniat boc cre 
© æ glo.non dicat uerum. Sinautem glo, 
inteligat @ iur fori iudici poffit impuni tic 
credo p glo.dicat uey.n co autem æ glofa 


Dicat non iure celi credo  glo.bicat falfus 


“Redeo ad fingula + dico p bellum ob tutelg 
fuc puenit a iurc naturali non autem a iure 
poñtiuo ciuili uel canonico  boc fit ueram 
paobatur fic. Tam natura pductin cuiuici 
x tendit in iplns conleruationem tonec fe 
extendunt uires agentis naturalis 7 nititur 
in expülfionem cuiufaiq contrarii.£c fi fe, 
cus Contingat boc contingit ppter defectuz 
uarium agentis 7 fup babundaintiam agéètii 
Fa contrariam ut quad boc contingit ex in 
tentione agentis naturalis pducti confer 
natiui pmmo contra intentionem cum femp 
contraris refiftit quantum poteft-hoc pats 
ex lenfenfatis inducendo p fingula eleméta. 
ria. flam in lementariis que agunt 7 patüi 
tur ad üsuicem hoc patet. as paffim rehitit 
agenti 1 reagit m iplum folum ad fincm con 
feruationis (ui eff deftructioncm agentis in 
contrarium 1 agens cœpale. I)ateriale 
fup agendorepatié ut inquit phuis fecundo 
de gencratioce 1.i.phificoum hoc patet in 
itis inenimantis hoc in plautis. faz priuata 
ipfarum natura in conferuationc iplsrum + 
uitam 1 contrarioum exrulfioncm lxc in 
beutis.£t quare non lit in racionabili crea, 
tura boc contingat pmmo fortius cum ipfa 
cetcris'fit nobilio? + ad ipfam ut ad finé oia 
cdinantur ut.Ll. in pcudum .ff. de ufuris. 
Drouenit ergo oefenla ex inftinctu cali 
boc pbat tex.in cemeñ.paftoralis. $.ceterti 
De re iudi.abi dicic tex.defenfionis que a in 
re puenit naturali boc fentire uidetur glo. 
que eft in.L.{cientiam.$.cii alr.ff.ad.l.agf. 
Ava dicit cer.aduerf rs nêlis ro defen 
dere permituit . ncludo ergo ex hoc 
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pañfu quod boc bellum reftringendo 44 
inductum ob tutelam corporis fuperuenit ex 
iurc natural + ipfius inftinctu.Sed is ap 
pofitinum approbat uel non probibet ut dicit 
glo.in Licientiam.$-.qut cum aliter . am 
aliqua prouincia ex inftinctu natura {ure po 
fitiua puniunt ut patet in caznali copula.nà 
fimgliciter coitus puenit ex naturali i däp 
mat lex * in boc ius pofitiuum limitat 1 q 
lificat actus pronenientes a iure natural fic 
infingalis actibus natura prouenientibus. 
fa nataralitar quis appetit cibum potuz 
= tamen lex canonica limitat. ‘Tlam quof 
dam cibis certis temporibus inbibet. uerum 
et @ Lex politiua ctiam qualificat modum ÿ 
fenfe ut patet in.l.i C.unde ui. 7 patebit pt 
frauotanda.  Concluditur igitur boc pue 
nire a iure naturali (co approbato a iure po 
fitiuo tam ciuili æ canonico 7 etiam qualifi 
catum 7 modificatum eifdem. Ætboc forte 
aluari pote glo.que eft in.Lut uim.r fic in 
telligatur.  Scd dicébar glo.non lire ce. 
li uidetur fentire æ æ iu?c diuino non per, 
mittatur uim ui repellere. er hic opi. glo. 
uidentur uidentur fatezc tex luce vi. Diq 
per cuffit in unam maxillam pacberc ei + als 
xriti.q.i.inprincipio. Scribitur ctiam fiqs 
auguriauerit te mille.mille pañlus uadc cum 
co mille pañlus Jo. vi.t mathei xi.@cribi 
tur ctiam ad roma xil.non uos Kfenderez t3 
dare locum ire chriftus etiam dixit petro uo 
lenti cum œfendere.Conuerterc gladii tu 
in uaginam Matba xxvi.t babet xxiti.q 
tin princpio bec potucrunt moucre glo.ad 
tenendum non liceat iure poni. ed 
credo æ glo.non dicat uerum quod aperte 
œmonffrari poteft.primo fic ille actus eft [ 
citus iure diuino qui eft confonus caritati. à 
Sed ixfenfa fut iplus eft buiufmodi ergo 2€ 
probatur malo? nam caritate pofitaexcludi 
ditur quilibet actus legs diuina reprobus q 
cum ipla fe non compatiatur cum reprobati 
fit +ipla fit fandamentum cuiuflibet licici 
pobatur boc œ pe.di.il.fed radicata %.ca. 
ritas cit ut mibi uidetur tex.in.c. q2radix 
£a.di.probatur mino? nam precipimus ci, 
tatis cit diligere prorimun ficut fuplum'ut 
capitulo proximos t ca.proinde de pe.diii. 
c2go implicat dilationem fui.7 fui conferua. 
tionem fi fic ergo œfenfam er go iure poli Li 
cet feiplum defenderc.  freterea loge du. 
uina licitum et prorimus xfendere amorte 
EÉtiam contra uoluntatim [uam.ergo multo 
fortuusiure dluinolicet {ciplum txfendere 
t5 piducta fupra proximo.probatur añce 
désptex.rriii.qiilipa pictas 1.quelt.is 
difolicuit. Dreterea lex diuina inbibet 
quem uoluntarie tendentem ad deftructôem 
fui ipfius boc folum intendeudo .fam fi ordi 
nate tendic in aliü.L.diuina approbatum lics 
iftud confequendo contequenter fequatur de 
féructio boc non eft inbibitus utpote quis ut 


À: 


confeqnatur ftatum beatitudinis fligit co 


pus fau ‘ftulli oubium quin afflictio ie coz 


poris œcftructoria cum non intendit inboc 


finaliter fed in fagam vicioz carlet œctruci 


— batiouoluntarie ppter fidem catbolicä Nas 


ipfi non intendunt finaliter ad xftzuctôcm 
fui co2poris pmmo œfenfa fidei po qua uoliÿ 
tarie exponunt fe morti tempali  licet lege 
diuina.Sed fe non xcfendensa morte cum 
poteit fe uoluntarie occidit 1 in vftructôez 
fui tendit ergo.l.diuina inbibitum pbaë ma. 
io. Nam.L.Giuina Dampnati reputätur file 
ipfos occiderunt ut dicimus de iuda 7 filib” 
phatur miuos. am fe n6 defendés a moite 
cum poref® nec fubfit aliquis de calbusante 
dictis nec boc pueniat ex pufillanimitate"{ui 
mortem appetit 7 palium fe occidit * fic pe 


inde ac fi per fe iplum. Fuxta regulam qui p 


aliumexreg.iur.li.vis  Trcterea lex diuig 
non ocferuit total? actus puenientes a iure 
naturali (cd jplos modificat 7 refoëmat boc 
patet per fingulos difurrendo. Tam n6 pe 
hitus inbibet cibum + potum n6 copulä nec 
filia fed iplos actus modificat 7 reformat ex 
tremitates retinendo 7 medium app?obando 
ut etias lex mozalis (coo et hic.iliat.i lex 
diuina inbiberet totalr defeniss fua ipf cui 
actus ille pusniat ab inftinctu nature tot. 
liter deftrucre actum nature æ cft ablurduz 
ut.S. Dacterealex canôica hoc limitat er 
golex diuina non inbibet pbatur antetedés 
p.c.olim de refti.fpoli.  clemt.paftozal.Ç.ce 
terum de re.iudi.charius p chemi.in.c.fi furi 
ofus de bomici. am lex canôica fuqalternat 
legi diuine + fibi inuicem contradicere non 
poflunt. am ad eundem tendunt finem licz 
varie. flam lex canôica tractat de guberna. 
tionc monarchie mundane ut focictas biiana 
conuerfetur in uniuerlo æ etiam tractat lex 
ciuilis. ed canonica ulterius tendit.f. dif 
ponendo 7 fparando ad ftatuz beatitndinis 
eterne in qua tédit Lex divina.£t fic neccife 
et idemptitate finis atenta omne inbibitum 
lege diuina fox inbibituz Lege canonica + fic 
pretermiflisaliis que infinita poflunt induci 
“Reftat concludendam  glo.non dicat nez 
Cum dicit iure celi non pmitti defenfam fui. 
ifius.  Ældauctoritatezautem in côtrarig 
inductas Rfdum eft ut refpondet magifter 
gränusxxill-q.i. $.f is ita uidels æ itelfané 
d'interioz cordis fpatôe non aut de iterior 
coporis aftrictionc. am interius debet 
bumilitatem co2disbabere ut paobat auguf. 
in fermonc de puero centurionis fic iquiés 
paratus debet effe 2Cuide i capitulo paratos 
xrxii.q.i.  Æx bis infertur terctum uide 
licet unde infurgat boc bellum " quo iure p 
mittatur 2€. Drofectocgo in omnibusfe 
quo? opl.proaut mel qui loquitur longe (api 
enter 7 p uure natural fit itroducta defen 
fio.etiam cenuit bar.Lut uim.f.de iufti. + tv 
re 7 ibi uide bal.fcd de materia uide etiam 


on 2 à 


… bar.in.l.flliufia.f.de dona.all'anté im bar. 
in.Lfacultas de iure filcili.x.bar.in.L. cum 
mulier.ffol.matrisini.cot. 


Captm. lerxi. 


Frca quart 7 liceat & uidendi 
pro cuius cuidentia pzemitto 
at5 eft querere quib” competat 
defenfa fui ipfus.£t aliud'é que 
” mere quibus compcetat indifinite indictum 
propter ocfenfam. Œi queramus quibus 2 
petit defenfio.dico æ omnibus entibus na. 
curalibus genitus ex cozruptibilibus.Celefti 
bus non compctit defenfio.propterca q2 non 
poffunt pati ab aliquo contrarloagente cum 
ils co2pora non fint receptiua peregeinozum 
impzeffionum.ut ait phüs fecuido celi 1 mi. 
di.cum fint finc'materia que eft mâter gene 
rationis 7 cœruptionis ut ibidem.£t fic nô 
eft opus deféla cum fint in captibilia.omnib” 
éutem naturalib? competitex principiie ne 
turalibus defenfio cum fint paffbilia. + puc 
nit illa defenfio ex iure naturali quod ë uis 
quedam infita rebus fimilia ce fimulibus pro 
creatis.fam fimilia pro creando conferuat 
feipfam in fpecic quod fieri non poteft perpe 
tuo indi uidualiter .indiuidualiter ageudo. 
nititur cozrumpere contrarium fibi refiftés 
A econtra.Æt ifte cft primus modus iuris na 
turalis de quo glo.in ca.ius naturale.paima 
di. notari confueuit inL.1.S.iue naturale. 
f.-deinfti.tinre. Diccrge fiotenlio cô 
petit quiflcunqg materialibus naturaliter 
peruenit ex uiribus a natura cuilibet enti in 
fitis.+ quilibet fenfualiter idicere lingula na 
turalia olfcurreudo. Sinautem queram? 
quibus competit bellum fcilicet diffinitum. 
tunc dico  folis bominibus + non alils 
probat diffinitio belli cuïh dixi difforme appe 
titui bumano pzopoñtum 2€. Æt bic connotä 
dum eft an omnibus bominibus competat.7 
ideo an clericis competat . 


Cape Itexii 


Rimoquero an clericis liceat 

bellum particulare indicere re 

fifkendo + repcuciendo uidetur 

œ non per ca.fufcepimus.de bomici. + per.c 
foicionarios xlvi.di.probant tex. xrii.qe 
vüi. Si cum a iudeis.7 ca.lequen.ufy ad 
$.bisita.refpondetur .phatur in ca.côme, 
mo? eadem caufa x quéftione. Quod lice 
at.probatur p ca.olim de refti.fpoli. x fiue 
ro 7 ca.cx tenorc De len.excomuni.i.di.ius 
naturale.ff.de tufte.7 iurel.ut uuim.f.5 ui 
+ ui ar. Lit. $.f quis clarios tex.in cleme. 
li furiofus dehomi,  ÉSuper hoc fuerrit opi 
quasrecitat glo.xxiit.qi.in fumma. ‘Fam 
sliqui dicerant q nulli ctiam lapcolicet uiz 
ui repellere repercuciendo.hanc opi.repbat 


clemen. uoftra M furiofus de bomicidiis. 
Ali y lapds lics repercutere clericis f 


a boc codé mozbolaborat, Zlidicit pt 
uis inferatur perfonalicitu fit uim repellere 


etiam repcutiend etiam clericis hoc probat 
cleñ.prcdicta Sinautem rebus inferé tic 
Rcus.  Anantemboc {dm fit uerus iufra 
fubiciendo bugmoluit dicere @ in null ne 
ceffitate politus ctiam fialr euadere & poifs 
non Debet alius occidere pmmo potins debz 
fe petmittere occidi Fta no.in.c.de bis.l.di 
glo.i.no.contrarinm + in.c.ficut dignus x 
bomici.in boc non infifto quonias ut dixi eft 
tex.in clem.fi furiofus oc bomici + fi n6 foxct 
tex.fuper boc exprefle difponens p uel cont 
boc effet tenendum per rôcs quas induxi ad 
probandum boc effe inbibitum.Ldiuina. 06 
dera æ dixit.o.abb.in.c.fignificafti x bomi 
cé.in pain. + uide cundes ibi in.ütit. cof..in fi. 
7 in penlt. col .uide.5.abb.in.c.olis 5 refti. 
Ipo-in.xit.cof .nide.d.abb.in.c.ficut dignuz 
in.c.5 bomici.in.iiti.cof.uide.c:de e0.11 gl. 
in.c.de bis el fo .L.di.ibi doc.1£.uide abb.in 
Ci.de cleri.pugnan. in ducllo. 


Cap.lxxxiil. 


£aido quero An liceat ckrico 


fe fic defcudere ctiam repcutien 

do 7 occidendo * an boc liceat 

fibi inecclefia + uidetur æ non 

ann licet lex permittat generatr certos 
actos. fnbibentur tamen rôc loci unde gene 
ralis pmiffio reftringitur p ffalem pmilio. 
nem ut.[.fanctio legum.ff.de penis.l.alimen 
ta.$.bafilice.ff.de ali. ciba.le.Luxorez.$. 
feliciffime.ff. de Le.ïit. 1.c.paftoral. de rupt. 
Sufficit regula generi li. vi. Q'uod autem 
multi actus lége permittantur generali qui 
tamcu {päfr interdicunt pbat tex.in.c.decs 
deimu.eccle.li.vi.t.c.vendentes.i.q.i.er 
go fic in ppofito  multo fotius cum p büc 
actum pofit pucniri ad pollutionem ecclefie 
utin.c.ppoluifti de confe.eccle. uel alta. % 
cono.c.tilivi.  Drcterearixe Texcita. 
tiones funt generaliter interdicte où fic (pés 
riccergo. Jn côtrariumuidetur quis iuf 
boc permittètia generaliter loquuntur ergo 
fic lit gencraliter intelligenda.ut.Li.$.ge- 
neraliter.ff.de.le.pitan. Panc partè cre 
do Yam cum iftc actus infurgat ex iure ni 
nec reprobat léx diuina + ratio iuï boc indu 
centis fublit gencralitez non babita difcret. 
locoz nam hoc induxit ius naturele ut quis 
felpfum confuet quantum durant vires pin 
cipiozun naturalium.Æ£t bec ro fubeft in ec 
lefia ficutahbi.  Æid inducta incôtrarius 
facile cft relponderc. Tam ulli actus inbibiti 
in ecclefia uel funt de natura fui de generc 
malooum uel funt de genere pmiflozz ut con 
tractus ti iplozum exclufo ne fiunt in eccle 
fa ppter moram Enändi n6 inductu piculi 
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cum extra ecclefiam eque fieri poffint ad [£.- 
bitum contrabentiun cure fint a prinnolit 
expoft facto neceffaï.ut.Lficut de act. obl 
* Atin ppoito ff liceret in ecclefia vim 
si repellere ecce pptum piculum quia ftatis 
faciliter ad allad cum dicitur fequi pois pol 
futio.Solutio Sortius confeuanda t ponde 
randa eft bominis confernatfo cum fit inre. 
füurabilis & ecclelia que reconciliari pôt. 
£t fote dici poteft æ ad boc nt pollusé fan. 
guinis iniariofi non requiritur fanguinis in. 
iuriofi cffufio ut no.in.c.usox confecratis 
eccle.uel alta.li.vi. 


Cap.lexxiit: 


Ertio quero quid t clerico cele 
 brante An ci Licitum it oimiflo 
officio fr inuadatur fe oxfendere 
1 fioccideret licitum fit conti 


nuatio officio celebrare. Primo apparcet p fi 


ccbét dinerterc ab officio pramo iple tencat 
excaui vônec poffit vider tex .vi.q.i. id 
1.cmbil.  Datercs tpaliaunt poftponé 
da (piritualibus.rü.q.i.popimus de pe.T re 
miscum infrmitas 7 x epi.1 ck.fancimus. 

Fncontrarium pbat tex.nas ppter impe 
dimentum temporale fuperueniens officium 
inchoatum dimittié inexpltus.£t ppterca 
prouident ua ut (olus fit facerdos in eccle- 
fa ubi fubeft facultas bonoai tempalii pbat 
tér.insc.fatisall.sii.q.iillud +.c.nibil ut 
unns fuppleat contiruando ubi alter dimifit 
nifi omtio mile fit cepta 7. non Completa q2 
tunc alter reincipere tenctur cum illa non i 
recipiant diuifionem nt in baptifmo 1 oëdie 
zxüldt.quorundam + ibi no.glo.in ca nibil 
étiam no.glo. Sialiquisinuadat celebr3 
tem ut iplum occidat bic euenit imprdimen 
tum celcbranti.ymmo periculum moztis ut 
claret ergo licitum prctermittetur + per 2 
fequens Le cc periculo fibi occurrenti à pôt 
expedireetiamoccidendos Ad allegata i 
contrarium facile eft refpondere . nam Licet 


fpiritualia fint proponenda temporalibus in 


genere tomen celabaatio boc cafu non dt'p. 
ponendatamen boc cali propter dampnum 
in repabile Lex boc pro pezmittit quod non 


-contingit in fpirituali poft poñco alio cafu qe 


per alim teftaurari poteft nel per eundem. 


periculo erclulo.te fecundo fine argumento- 


dico æ fi etiam occiderit fe tefendédo œ po 
terit reaffumpto officio celchzare ’dummodo 
adfint illa œ quib” lo.cle.fi furiofus. 13 nul 
lum peccatum cum boc fecerit légis auctozi 
tate cuius auctoritate nemo pectat rxiti.q. 
Bilnullam irregularitatem incidit ut inipee 
dicta clemen.fi furiolus ergo nullum uideë 
fubeife impedimentum cum poffit celcbrare 
utprobat ce.  Toc dictum proauimcire 
fert ut preclarum + kquitur Domunusabb. 
in Capitulo clericis in principio æ uita bo 


neftate clerlcorum 2C 
Caplm Lerxs . 
Uarto poffet queri ar gui * folni 


wc baptifante oxdinante 1 con. 
firmante + inungente ctiam in 


fingulis lacramentis. Zn it lici 


tum coz collationem poftponerc etiam fi in 

choauerit ppter tutelam lui. £t in omnibus 

dic ut (up?s. : 
Cap.lxxxvi. 


Uinto gro . acer dos baptilat 

puez qui dt in mortis piculo + 

iacidit inuafio facerdotis ut oc. 
cidatur.Quid peligendum tx in 

re an perficere collationem facramenti ne ÿ 
cedat puer fine baptifmo 7 iple facerdos occi 


. datur uel econtra pellgendi modtem pprias 


euadere 7 pmittere puerus mori fine baptil 
mate. ic forma queftioncm œ facerdotce 
ferente corpus xpi infirmo in extremis labo 
rantif2o primo apparct  fscerdos potins 
dcbeät le pmitti occidere & puez fine baptif 
momori. am fipuer mozitur fine baptil. 
mate moritur eternaliteat pbat Ælugul.ad 
petz diaconum & confe.di.iiii. firmilime t 
cregenerante.c.D.1.c.nulla.c.bi. pbat a- 
poftolus ad epbef.iii.ppter œclictum wnius 
omnes in dampnations fic originale peccatii 


-cuius effectus non dit extinctus p facramen 


tum baptifmatis inducit condemnationem 
eternam. cd lacerdos folum temporaliter 
movitur fialüsneccilariis p falutem imbut. 
Led mors tempaälis poftponenda eft (püali 
Gicarguit Æluguft.xsiii .q.iiii. difplicet + 
c.ipla pictas. £rgo potins cligere ebs faccr 
008 mo?i ne puer incternum fipereat  To2e 
terea inter Duo mala minus malum ef eligé 
dum.xiii.di.nerui tefticulorum cus Î. ct mi 
rue mai eft mors tpalis peternaut canôe 
ipfa pictas 1.c.dilplicz.xxiii. qi. mozs ait 
facerdotis temporalis ergo peligenda. foeci 
puus actu caritatis ft æ quis primi oili 
gat dc. pe.di.li.primos 1.c.pinde .c.cari 
tastut mibi uidctur ad boc nil facerdos 
cligat falutem eternam Youeri uite + non 
fuam tpelem non diligir ipfus licut fcipfum “ 
fic caricate carebitq® pbaë. 13 uita eterna 
fine coparationc prcuslet uitam temporalez 
ergo precligendo uitam temporalem fibf.uite 
eterne proximi multo magis fc diligir quam 
proximum * fic remanct caritate uacuus. 
Drcterea 1llud precligendum eft ad cr? 
productionem pauciora mala fequitur (sad 
morte facerdotis minua malum fequitur 
P ad mortem pari inc batifmate .ergo peli 
genda mors (acer dotis probatur maior nam 
bec ex regula in moralibus ÿ plura ceterie 
paribus tcterioss lunt paucioribne + magis 
fugienda probatur in caôc uerum xiii, di, 


D 
s + ki 
pe rer créant dde 


probstr minoz.nam ficligatur facerdotis É 


uita feqwicur duo mala uidelicet mors cter. 
na pueri ut fupra dictum cft.1 neglect? cui 
animarum quod mortale eftut in cascù fit 
arsteta.7 quali.  Sinautem prccligatu? 
mors tempozalis facerdotis non lequitur ni 
fi illud malum fcilicet tempozalis moitis qô 
attentu qualitate actus in {c fine comparati 
one minus malum eft morte.perpetua ergoi 
ferendum ut fupea. An contzarium uiden 
tur textus qui loquitur generalirer conce, 


dendo cuilibet facultatem & fendendi i ca 


fu mecefitatis fuficit cle.fi furiolus fepi al 
legatis. Confirmatur pez iura que dicunt 
caritatem incipere a fciplout.l. pacfes. C.de 
feruit. aqua 7 ca.peticio dc iure iuran. 
Solutio profeuiventia buius queftionis + fo 
lutionis ciufoem dt examinare cafusindu. 
bitatos.nam funt cafus indubitati in thema 
te propolite.£ccc fi ponamus  puer p alü 
etiam la pcum uel mulierem baptilari poñit. 
dfto p facerdos dimitteret a facramenti col 
lat.non cf dubium  facerdos ocberec pre, 
cligere falutem fuam.ubi ctiam puer uerifil'i 
ter non'poffet uiuere af ad expeditioné pe 
riculi 7 bocuerifimuliter conftarec non ba, 
berem queftioné dubiaz quo minus facerdof 
baberet peccligerc lalutem fuam nec ratices 
inducte excluderent contra bunc cafum. 
Gi poneremus queltionem in aoulto non au 
tem in fante qui adultus licct n6 fapiat bap. 
tifmum fluminis tamen occoat fi uezam ba 
beat fidem cum baptifmate fluminis.Ældbuc 
non babirem queltionem dubiam ymmo di 
cercm ut fupea pacligendam talutem facer, 
dotis. Sed queftio procedit in puero 5 quo 
conftat æ mozictur fine baptifmate. Gi fa. 
cer dos diuertat x hoc probabiliter dubitare 
türin primo cafu ubi +3 œhoc conftaret 
dicerem precligendam moëtem tempozalem 
per iura fupza inducta + fiidor per ca que ba 
bentur vi.q.i.$.binc in uer.cum uero fpeci 
aliter a contrario 7 quod ibi no.glo. 14 ubi 
olus prelatus quericur nec ecclelle nita pôt 
ce tuta.co fagiente exponere debet (e moz 
ti pro ipla ut tbi.bsc maxime proccdunt in 
proprio facer dote 7 parrocbiano.  mouent 
me racioncs lupza 20 boc inducte .ubi autez 
fort dubium probabile © mote uel uira pue 
rinfq ad expcditioné periculi 7 conftarer 
oc morte paclbiteri nift diuerteret. Ædbuc 
crederem precligendam mortem facerdotis 
cum in incertis non certis locis fit coniec. 
ture.f.continuns. &.illud.ff. de uer.obli. 
Ubi auter probabile dubium foret binc inde 
crederem ut fupra primo membro + bec de 
licramentobaptifmatis. 3n corporc autem 
chrifti.fi uera eflet gloïa que & iti.quod ite 
de pari. 7 ranil.que dicit viaticum non elfe 
facramentum neceffitatis tunc quatio ñ eft 
mulcum dubia. ed ill glo.non é va pmmo 
ali glo.nôt contrarinm in,cueniés de tr3l 


act.in prima glo.* illa glo.dft va Tn5 dela 


crament.nô te fuper rubrica phare uidctur 
tex.in.c.omés 5 peni. 7 Fmil. tit adbuc boc 


Tupp5 p vo fit facramèti neccfitatis ad 


buc dicerem peligèdam uitam tempalein fa 


cerdotis moncoz ex boc quia etiam fi quis x” 


cedat fine co2pe chifti ubi per cum n6 ftetit 
non contempfit nô mozitur eternalr ficut 
in baptifmate. Jdcirco in hoc cafs n6 coclu- 
derent rôcs .8.inducte. 3dem dicerez in 
facramento penitentie quia etiam finc ois 
confeffione tccedens ubi per eum non fctit 
bla contritionis virtue faluat um ut no.de 
pe-dii.Tu fima tin.$-bisita. dem per 
Omnia dicerem in facramento unctôis p.8, 


Cap.lrtrvii. 


Éxto quero nunquid monacho 

liceat fe fir dcfèdere fins licètia 

peclati fui uidetur æ non ‘fam 

monachus non iubeat nec uibzaf 
tebeat actum uolunearium nifi de licètia fui 
prelati quia fine licentia caret nelle * nollc 
xii.q.i.volo.1c.1.c. non vicatis de elect. 
quoœundam 1.c.f religiofus li. vi. de.reli 
giolus œ pcura.At ile actus defenie puc- 
nit a mero libertatisarbitrio quia potelt eti 
am uclle ergo non poterit fine licètia prclati 
Dreterea monachus et mortuus mtido.xvi 
q-i.monachi +.c.placuit ergo fibi À côpetiit 
actus tendètes ad defenfioncm uite.Sacte 
Fea monacho interdicti lunt stiam actus in 
vanum tendentes line licentia prelati ut lit 
voucre pegrinari 7 füniles actus per iura fta 
tim allata. n contrarium videtur.am de 
fenfio cozpozis fui phenit ex naturali iftictu 
vec reprobätur"a lege diuina necaltera ergo 
licet monacho cum quantus ad naturales ac 
tus af ad ius nale non fit mortuns (ed quo 
ad ciniles folnm ut iuribus.S allatis. Solo 
credo q fi moachus fine piculo motis poifit 


fe defendere + licétia prelatt fui petere polfit 


iplam petere debat boc pbät iura inducta ad 
prima ptes.  Sinautez f polfit licentia pla 
tipetere quia non eft prilens 1 quia piculuz 
et in mora tunc poterit fine licentia prelati 
2NDouco? ex hoc p ifte actus cft iure natura 
li inductus quem paclatus non poñet totali. 
ter fine coufa itedicere ymmo forte nec pa 
cum &2 hoc induxerit nec in bis fubditi te 
nentur prelato fuo.ficut totaliter + fine cau 
fa interdicerct cibum 7 potum mouet me gl. 
que dt in ça. non dicatis. xü.q.i. ‘Tam 
querit ibi glo.an liceat monacho cmofinam 
faccre pauperi fame morienti nifi fubleuiaË 
ei fine hicétia prelari + tenet y fic. fas hoc 
cafu neceflitatis tenetur. Dicrgo puidere 

teft alteriusuite per actum alias ibibituz 
Fe quanto magls puidere poterit uite fuc p 
actum fibi a naturalibus infitus ñ wideo Qre 
prmo dicit 2apmundus in flima de neg.fecu 
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laribus.S.fed queritur circa hoc œ fi abbas 
inbibers ipfe monachus facerc debs quia nc 
ipic n6 obcdiet homini fed deo .viii. di. quo 
bare.  Dondera æ dixit œominus abb.in.c 
clerici tcuita 7 honeftate clericorum in pe 
nultimi col. 


Capxexvit. 


Éptimo queritur nunquid Fuo 
liceat fic fe defender fine iuffu 
Domini uideretur æ non. Tam 
- actus feruorum pro null babené 
ut. feraus.C.tx reiuen.7 Luis certis.ff. 
dc iudi..1.fi quis mibi bona..iuffum.f.te 
acquiren.pof. Jn contrarium uidetur.n3 
bodic mors feruomum non eft in poteftate 20 
minorum ut.[.i.#.0c'bis qui funt fui ucl alic. 
luris.  Confirmatur nam actus naturales 
non poteft tominus'totalicer interdicere 
feruuo per quorum interdictionem leruus pe 
reat ut.[.i.fnpra prox-all.Go.ut fupra px. 
dictum eft © monacho. Dondera q2 x. 
ne loquitur proauus meus.dicendo æ cadez 
diftinctio bic dari œbet que data cit fupra 
În monacho.q? conueniunt adinuicem fecii 
dum bar in.l.cum fundus. .feruum in fi. 
ficez.pe.uide Fnno.in ca.cum olim te priui. 
uide bar.in.L.i.f.c ftip.feruoanm 7 in.l.ft 
liber bomo codé.ti. 


Ca. Ixxxvii, 


Ctauo queritur ntigd illis quos 
Licitum «ft occidere impune ut 
pote bannitis. œ quibus aï.dif. 
ponunt leges, municipales pin 
pune offendi poifunt ut licitum fit fe defende 
re.uidetur æ non.nam Î a priuato iufte infe 
ratur utolencia non Licet fe defenderc nt.l, 
liit.f.an.l.acquil. At bic iufte infertur . qa 
lege autorilante ut. Liufte.ff. de acquiren, 
pol. Conñrmatur fiuiolentis infergtur a 
publica per fona non licet fe defendere.ff.de 
iniur.L.iniuriarum. $.i..de refuenl.quire 
flituere ri.aq.i.qui refiftit.Zft iftc bic gerit 
uicem publice perfone.fam lex facit iplum 
miniftrum permittendo prinato iplum puni 
re.Æt de boc poteft Lex dare iurildictionez 
priuatout.[. quia.ff.de iur.o.iudi.7 in.c. 
Î.ne prelati uices fuas nbi nocrgo infe2é buic 
non licere defendere.  Fn contrarium ui. 
detur bic dt priustus ymmo + ft forct pu 
blica pcfona apparet iniufte iferri uiolentis 
cum'inferatur iuris o2dinc non feruato + fic 
contra iufticiam o?dine attento, ut.l.paela, 
tam.C.de fententiis 7.ca quoniam de pro 
bat. Go.puto ponderandum uerba legis” 
Pam aliquando lex permittit aliquid quod 
nullo iure probibetur xxi.q.i, bac ratione. 
Aliquando lex permittit aliquid conta con 
ftitutioncs bumanas ut contrabere matrimo 


nlum in quarto gradu xrrv.q.il.quedam, 


Lercio modo Lex permittit tollerando n5 
® facit actum af illicitum.fed actum illici 
tum manentem illicirum non punit ut dicit 


tex.in.c-enip üiti.di. fam commedentes 


carnee in nocte tominice carnis prinil'non 
pununtur. dicit tex.permitti.i. non puni 
ripropter mnltitudinem + (candalum ficut 
el permittitu. ad ulterium ut uitetur bomi 
cidium xxrit.q.i.fi qd uencris + tamen ad 
ulterium n5 eff: licitui p legé fic pmittète fs 
actu manenteillicito penaremittitur. ic 
in ppofto fit lex pmittat tollerando + penä 
remittendo actu manète illicito ppter odi 
banniti tunc crederem bänitolicerc fe defe 
dere nec babent articulum côcludunt fupza 
alPata. Sin autem lex pmitteret potcrit fa 
ciendo actum de illicitolicitnm tunc kcus 
7 iftimodi pmiffionis no.per glo.iit.di.omif 
autemlex.3o.  Tôdera quod dixit bar.7 
bal.in.L.ut vim tx iufti.+ iurein.il.cof. £t 


… pondera quia utdetur & polfit fe defendere 


quia non poffant ei tolli que funt iuris nalis 
(ed ocfenfio eft turis nâlis ce.paftoralis d re 
iudi.oc hoc uide bar.in.Llibertus.ff x in ius 
uocan.qué fequitur fulgo uide toc.in.c.cus 
inter.x except.uide que dirit bar. in.L. œ 
pupillo in. .i.f.ropis uo.7 bar.in.L.fi fide 
iuffoz. $.fi necelfaria.ff.qui fatifda.cogan. ui 
de doc.in.c.bilectiexccpt. 


Cap.ic. 


Frca quintum ÿ3 contra quos 
competat hoc pticulare bellum 
eft uidendum circa 5 querituz 
de pluribns. £t primo queritur 
an licitum fit'alicui refftere-contra fupiores 
fun  glo.in.L.ut vim.ff.de iufti.r iure dic 
p non p.l.qui reftituerc.f.6c reiuer, +.L 
iniuriarum.$.i.f.de iniuriis pbat tex.in.ce 


qui refiftit.xi.q.iii.  Ægo non credo gl. 


fimpir dicat $m (cd credo diftinguendii aut 
conftat @ iniufte agit Ælut conftat æ iufte 
Æat dubitäter.  Drimo cafu credo refften 
dam ut [. phibitum.C.de iure fifci.1.L:deuo. 
tum.C.5 meta.li.x. Æt hoc maxime ai ali. 
quid c£ officium num agit ad ipfü f (pectäs 
Secundo cafu non eft refiftendum nt.i.qui 
reftituerc.f.0 rei uen. 1.Liniuriarum. $.i 
ff.de iniur.Lertio cafu non dt reliftendum 
nifi fie tale factum Q5 non poñfit poft tempui 
reftaurari nam talia'facta pro infectis baberi 


non poffunt ut-Lin bello.$.facto.f.8 capt. 


Fam in talibus.Linbibens appellari âte-diffi 
nitigam permittit appellari ut.L.ante ffie tè 
pus.ff.quoum appe.non reti. Lu ponde. 
ra quod dixit bar.in.l.ut im in.ii.colf. de 
lufticia + iure 7 ibi bal.uide notata in... phi 
bitum.C.8 iurc ffci.li.x.r ibi bar.vide qt$ 
fapienter locutus ft Cy.in.L.i.C. nnde vi. 
vide Fnnoc.in.c.fi Gndo ÿ offi. dele.Fnnoc 


In.c.dilecto de fen exco.li.vi.gl.in.c.er lfif 
de of5 dele wide n5.in.L.qun.C.de appel. 


Capm Ixxxx. 


£cundo querit'gl.in.d.£.ut uim 
quid fiiudex ant poteftas aliad 
ininfte agat Relpondet ADar. 
œ non eftrefiftendum p.Liniu. 
tiarum.ç.i.f.tc iureiuran. 3x conuenit 
magrätum durant officio ft dt de minorib” 
ucl finitooficiof tic majoribue ut.ff.de 
iuäi.l.fipare lrarum 1.Liii.f.quod me.ca. 
Panciglo.non putonerem in factoin re 
parabili.pone æ index in uadat meut occi. 
dat 7 cft œ maioribus. nunquid expectan- 
dum fit'oonec finiatur officium uel Î «ft de 
minozibus debet cxpectazi oonec porigataz 
querela coœam prclidie abfit q2 talis facta ut 
pre dixiin.Lin bello..facte tx capt. 


Ca.lxxxxi. 


£rdo queritur nunquid licitus 

fit filio contra patrem. uidetur 

œ non-propter lus patrie pote. 
flatis.C.de patria potef. per to 

tum.  Confirmatur nam non licet filio co. 
tra fe ergonec contra patrem cum cenfean 
tur una perfona.C.de in pu. al fubftil.ul. 
infti.de inutili Ripu.$.ci qui.C .de agi. 
cen.L.cum fcimus in auc.de iure iuran.amo. 
prefti.$.i  Jn contrarium uidetur. Nam 
bec defenfio peruenit a iure naturali ut pro. 
batum dft.5.in tercio membzo principali nec 
aliqua lege reprobatum ut ibi deductus <rgo 
pari poteftatis iure ciuili inoucta iliud iuf 
filio competens non.toilit cum iurs natura, 
lia civilibus non tollantur infti de iure natu 
rali gen.7 ci..naturalia.v.di.ius naturale 
Golucio dico fi patri aliquid agat con 
tra filium corrigendo in bis que permittunt 
aiure patrie poteftatis non excedendo @ ñ 
liceat filio fe ocfenverer q? ï boc ius cinile 
ibuxit patrie poteftatem limitat ius natu 
rale quod figri poteft ut.5. deductum &..fin 
autem pater aliquid agat contra fllium ex 
cedendo fibi concelfe ex iuze patrie potefta, 
tis.tunc crederem licitum aile defenderez 
Et bec proccdunt in filio degente in potefta 
te patris.Jn emancipatu autem minoz é qô 
ad inductsa in contrarium patet folutio per 
iam dicta. Tupondera quod dixit bar.i.l 
at nim de iufti. iurc.qui widetur conclude 
requod pater uerberans filinm uel Dominus 
feruum prelumitur facere non animo in iurä 
di fed animo corrigendi.£t ideo prelumitur 
uerberatio licita.ideo non eff licitum refift 
rex ed queftio ft quandoefiet in lici 
te + inordinate cunc appzobo diftinctionem 
produ mel 7 palet allegari illud quod fcribi 
tur inar.in.c.cfto fubicctus xcv.di fi pater 


non babct filium in filium . ergo filius nm 


non babebit in patrem . 
Capim xcit. 


Üarto quero nunquid monacho 

boc liceat côtra abbate uidetur 

œnon.faz monachns carct vi 

brationc uoluntatis fine licètis 
abbatis fui.xi.q.i.nclo .c.non bicatis de 
fatu.monu.cum ad monafterium. Sed ifte 
actus puenit er Fmpio uoluntatis ga poifet 
uelle.Tec bic interuenit licétia plati ymmo 
taciti facta contradictio que plus opatur & 
Sbalis.f.cc cdili edicto.L.fitamen.$. ci qÿ 
oc legi. Lo quibüs in fi.te appei.c.ad audi 
entiam 7.c.ut noftram 1.c.dilecti. Con 
frmatur Nam monachns mortuus eft müido 
ævi.q.i.monachi 1.c.placuit 7 aût. ingreffi 
C.dc fac.fanc.ecclesergo fbi nan competit 
actus defenfionis uite midanc.Tn contrius 
apparet Nam ifte actus puenit ex iure nali 
nuila legc politina reprobato licet modificato 
ergo ro dencgatu? monacho qui licz fit moz 
tuus ciuilitez in iuribus fnpra allatis. Solo 
fi prclatus contra monachum aliquid attèp. 
tat oc bis que pmittuntur a iure côi in cor. 
rigendo * fimilsbus uelex conftitutionibus 
odinis tunc monacho non licet reliftere pm 
mo nec boc calu audietur appellans ut de ap 
pellat.cum foali 1.c.cum priore . Ginautez 
prclatus aliqnid attéptet contra monachni 
in bis que non pertinent ad officium fuum 
ture ucl conftitutionibus modificatum: tunc 
licet fe defendere maxime in bis que propter 
moram periculum ingerunt utpote fi abbas 
monachu inuaderct ut ipfum fubito occide 
ret quid miri cum etiam monachum liceat 
#bbatem impetere accnfando fi ahquid côtre 
debitum agat ut.c. ex pte de acculat. 1.c. 
Cum olim .£. ti. 


Cap.xcii. 


Uinto queritur nunquid hoc lice 

at feruo contra domint apparet 

œ non cum poteftss fit domini 

contra feruum ut.l.i.f.de bis q 
funt fui uel alie iuris. Confirmatur. Nam 
fezuus tenctur dominum pidirentem tuuere 
of punitur ut.L.fi quis in graui ad filE. erge 
ipfum impugnare non poterit ut .c. no de 
natisex lib. ven.1.c. conquerente de refti. 
fpoli.ff.fi feruit” ven.l.altine.f.de condi.in 
de.l.frater 9 fratre .xxrvi.divne tm .xxv. 
di.c.ultra.x vi.q.i.fuuefter.ff. de fideiui.L. 
tutor.ff.de admi.tu.l:quotiens. 3n conf. 
rium apparet. am bodicreftricta eft po 
teftas dominorum in fnos.Li.f.5 bis q funt 
fui nel alie inf. fam bodie non babent potef. 
tatem trucidaudi nec acriter co s affligé di 
ergo. Solutiout dictum ct de monacho 
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fico ins alftai® atemmeezz contre feras 


(apr dicts pour qénes infeier Ciel 


co.ti.clare in cls.i. homici 2e sis Quero. 
Luponderahic que désit poommes mcus 
« bic feg.cavir.fcilicrt © merite ces arme 
cc fratre 1 shiscmimctis man bertho. 
tangit in. Lutuin.f.2c infti + sure in AL. 
coLibi bal.nide Tomiman share in ce-oli 
te refti + fpolii ris.coL aie ge ri. vis, 
in famma.£t gioe Jano.in «2.6 weroi ln. 
tenciis cxcomuni.side il Domino states 
aliquid per comimun s2bbatzre in capitu.die 
rici cc uita 1 boncftatz cericoram me tibi 
fit moleftumnide oiobar.im. Lente. 6.f ta 
torinimicus.f.0e fufpec. rate sets. per 
cum ibi.uide bartho.in.L lex concile 0e 
iniarirs uide bal in. Lraptoses à. col. C. 
de cpi.1 derinide Domi in capitale di. 
lecto ce fenten excomuné. Hs ferto in cl. 
col Clide cy.bal (ali is.LiC. esde si ai. 
de ange.i.Ç.iur .preccpts © mé. fre bar 
inLfi quisin éruirarc.fé fut x. 


Caple zc9. 


Loimequero An cest patri 
pro Élio expcduendo pars dubie 
fine sr oumentie Accndam & fic 
iso parer Gite nt Giles 4, 
git ut.Lifti quidem.f.œ me. Tam poter 
bic postuatur inemen_.f.tx $_Sori Hbcllorÿ 
in .ctiam quia una perfona cenctur C. tx 
impu. alüs fubfri.Lf in ait.2x irc iuren. 
amo. préfti.in prin.inftie.2e trail tip. .di 
quem bec claram idé contre. Ca SP ppie 


Cap.zcvi. 


£cundo queritur Tiunquid boc 
liceat marito pure cleres cit 
œfic. Teminiurisurorisfeu 
core illate pps 
+ iniuriaz actio fibi compctit L 
ut.L.3tem apud.$.fponfum S wridhies 
marito licitum eft occidere uirum repertum 
sdulterantem cum uxosc.Lmsrite 2.1 ci 
te quinto.ff.tc adulé. 1.1. graccus .C.z.E. 
pmmo 7 fsbulsntem monitus p fura sût mec 
incidit in canonem fi quis fusdente.r Es, 
Hiü.ob boc mittens manus uiolentasir ic 
ut.c.fi nero. S.nec ille de fen.excicat. 


Caplercvil. 


Nliceat p fratre * allis cSienc 

tis putap.uts pforcce + dliis per 

fonist non coniictis + glo.in.L 

… etuim.f.bc iufti. 7 iare Oicir 
ponderandam affectionem alleget . L. £fti 
quidem.ff. me.ca:1.1.1.1.cum feruus Æ. 
mandati. Zilii uolunt dicere æ p ‘omnb 
coniunctis licet æ phent fic. Tismfauis 
iniuritur vti coniuncto omnibus inturisri 


uim ui repellerc.Li.$.unde ui +.LiL Ç.cam 
igitur .ff.de ui 7 ui arma. 7 Licitus cft alert 
aim ui repellere p defenls reram smicos + 
coniunttos Conuocarc ergo licitum eft ami, 
cis 7 coniunctis iuuare. £t fic conchadunt 
p2o non coniuncto indidinfte hec Licere. 
Pec opinio confirmaeri uidetur. Tam be 
mo bomii officium debet.ut.L.cum feras. 
ff. de de feruis xpor.ergo ex illo cÆicioinns 
reicet.  Confirmatur per.L. aditos.C.4s 
appella.melius per Laon tr.ff. de applet 
am extraneus pro condempneto in crimins 
liappeilat ctiam iplo nclente.probetar per.J 
il.C.délibe.ca. Dominus 72.bat.inl.ne 
vim oitinguit bunc modum Aut ego ut ego 
fine mandato iniurtati uolo defendere inéure 
stum per uiam iuris 7 poilum non sut # 
cti 1 fic intelligütur legesftati allegare ad 
tos fi tm 1.Lii.C.de Hbc. cat uo'o hoc é 
cere non ut ego fcd mädente inigriato 1 t3c 
poffum etiam puiam facti ut L Gi. és 
f.ceuituiarme. Ali diftinguit eut ill 
erant in comitiam iniuriam paf + poñient 
tunc ppullarc iniuriem plonc cine flicites ar 
dus quod n6.1.3tem apud labconcm.ç.f ga 
uirginem.ff.de iniuriis af non ut tenct go 
indiftincte in .Li.Cunde ui bi Cyr? banc 
opinionem recitat in antepen[time Gftionc. 
Alii ut 3a.0c ra.dicunt indiftincte œ ficet, 
£t ratio Tam negocis mea poifant inari p 
alinm ut.Li.f.dc neg.geft. 1Dulroforrins 
7 plons iquari poterit ai plonc rcbus péri 


ut.[.ficimus.C.be facrofanc.eccle.allat pro 
cafu.L.graccus.C.5 adult. Si dicas bi fuit 
filius loluit perL.liber bomo.ff.ad.1. acquit, 
=: Mon obftat.L.ci fundus.ff. de ui + ui ar. 
Tam ibi ex internallo uoluit æ non licuüfs 
etiam per fe. on obftat fmeus.L.ut vim 
Fde iufti.7 iure ubi dicit ob tutelam fui co2 
poris Rüdet p.L.fi fuus .#. de kruis expoz. 
Panc opiniosem uidetur fequi Cy.in.Li.C. 
vade viinqôeantepenftima. Jnbistot 
1 tantozum crederem ponderandum ga mix 
tim fozmaui qôcm de coniunctis 1 cEnels p 
queri poteit.Æln liceat coniuncto uclexneo 
alterius uiolentiam ui repellere licut liceret 
ppriam quoad euitand# peng irregularitatis 
Lit cl'icus nel laycus boc calu occidens uel 
mutilans . poteft etiäm queri t utriufq an 
licitum fit ut non incidant aliam pecuniam 


legisuel canonis. ed queramus x paio 


_ dico calum an demé.fi furiolus x bomici.fo 
lum euitat penam ir2egularitatis. fi boc faci 
At féiplfum tantummodo xfendendo non au 
tem alium etiom patrem uel filium boc pro, 
bat tex.dicens.3dem cenfemus tx illo q mos 
temaliter non ulenseuadere fuum interfe 
cit uel mutilans in ualoem loquitur x fuo 
non autem de inualozc altezius.lxc ibi etiam 
nota glo.fuper uerbo fuum . £t hoc calu re 
puto planum. in autem queramus an'li 
ceat ut uitentur alt: pene legales ucl canéie 
ce 7 tunc diftingue aut loquicur t pena ex 
conunicationis. Si hoc calu percuciatcleri 
cum alterius uiolentiam ui repellando.tunc 
dico cum Fnno.p li defendat patrem miem 
uxozem filium uel filiam euadit penam exco- 
mucationisallegat iple.L.ifti qdem.ff. quod 


. me.ca.t.lege.i.S.fuir.f.ad fit. Æ£teft 


rô diferencic inter busc cafum + prccedèté 
Pan irreguliriter contrabitur etiaz fine do 
lo ut dit uidere in indice iufte occidi mâdate 
Li qui in aliquo led in excôicatôe in illaz 
caït.lata requiritar diabolica inftigatio uc.c 
fiquis fuadente xii.q.üi.  Yn extrancis 
autem non cuadit penam illius canonis ctiaz 
fimilies mandato iniurariboc fdilet. Ant 
loquimur de alia pense plonali uel pecuniarià 
7 tunc diftingue.Ælut uolentes vim repellei 
auiolentiä pal funt coniuncti sut extranci 
in couictis dic ut in gloin.l.ut im © iufti, 
+ iuru ctiam limitando p.l.in priuatis.ff. de 
iudi.t.l.lex co?.ff. de iniuriis in pain. Ælut 
loquimur de eXncis + tüc aut illi extranci c 
rant deputati p comitiua uiolentiam pañi. 
tunchçetut.l. tem apud labconem. $.f& 
quis Vginem.ff.de iniuriis.Æut non erant 5 
patati p comitiua à tunc aut uoluerunt ex 
interuallo repellere % n6 pft ut.L. ai fundus 
F0 vi 7 vi arma qa nec iple fic propriaz re 
pellere poffet + hoc defenfa facti, Defenfam 
sutem nirie ctiam polfenc ex interuallo face 
re nbi lure boc permittut ut.l.nô ti de apel 

1.Li 5 lb.ca,rLadites C5 appel. phoc 


non puto ueram opl.tomini.lacob.butri.qui 
dicit  indiftincte œcfenfi iuris facere pt. 
Cafus in quibus tertio non licet accôem feu 
acculationem pponere pro inturiaum paflo 
tolle exemplum regulariter in priuatis clic 
tis. Sic er go folus ubi iura pmittunt.Sin 
autem uoluit incôtinéti repellere tic diftig 
uerunt cum domino Jaco.aut uocantur per 
uiolentiam pañfum 7 tunc licet. as lics 
uiolentiam pañfo aduocare amicos p ücfenfa 
rerum ut liiit.$.cam igitur.f.ix ui 7 ui ar. 
ergo p deienfa pfone que fponderatut.1.(3. 
cimus.C.oc fac.fanc.eccle.aut non Ælduo- 
cantur 7 tunc licet tex.eft in.c.dilecto de 
fen.exco.li vi. p hoc faciat :xxili.q.üi. non 
inferenda 1.c.fotitudo De fenten. exccic. 
quante facüit n5.in.Li.C.6 conuer.+ mer 
ca.Æt fic in boc credo am opinione opi.33. 
dé ra.tex dt in.c.dilecto .1G dicit ibitex. 
Tam cum liceat cuilibet fuo nicino ul pxio 
prepellenda iplius iniuria fo iptiri auxilii 


Captm xcvli ; 


Uarto queritur quis uidit quem 
occidi nifi tuuct ipfum an tenca 
tar ipfus ire .uivetur fic per 
Linecare.ff.be lie. agno.  Cô 
firmatur boc ex officio quod œbct bomo bo, 
miniut.L.f feruus.tf.ve fernisexpoz. 
“oc côfirmatur. Tam erroz cui ñ refthitur 
approbari uidet lxxxiii.di.erros 1 ca.côlen 
tire ca.quodenim  Jncontrarium uide 
tur. Tam Licitum eft alicul precium recipere 
ut metum lat alteri excutiat.ff.quod me. 
ca.l.metum.ç.fedlicet.  Confirmatur na3 
in cafibus québufdam boc eft (pile œ quiste 
hcatur alium fic uniarc ut.f.ad NTI. ÈS.boc 
gutem 1.L.fi.C.co.ti.ergo contrarium i co 
mane.ff.admini.li.1.Lins in fgularc.f.5 
legibus glo.tenct p iuuare tenctur ue2bo 
fâcto.regula non culpa.de regulis inris. Nec 
obftat æ debet homo bomini q2 debet fine pe 
riculo fui ut.l.babet.f.de ope. liberto.71.l. 
nepos proculo.ff.de uerbo.figni. Zupon- 
dera ea que fapienter loquutus eft bar.in re 
gu:culpa de reg.inris 1 bar.in.. i.$.fed fi 
F.ad fillo.ange.in.S.iur.prccepta. .de in 
fti.1 lure. uide ca.quante de fen. exco.do. 
abb.i ca.i.de offi.dele.in ii colin fimili uide 
glo.in 6.lxtxvidi.uide ca. negligere ii.qs 
vii.Cum glo.cum ca.feq.uide pe.ancha.in.ce 
i.de.confef.li.st.bar.in.Lut uim in penult. 
col.de iufti,t iure, 


Caplm xcvili 


Uinto queritur”'de bite qui tenë 

tur aliis uiolentiam pro puliare. 

a circa boc querit de pluribus. 

Ét primo de uafallo + non à du 

blum q2 tenetur ivuare comivum al.perdit 
d 
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feadum ut in ufibus feudorum que fuit prima 
caufa ami.fcu.co.prima autem ‘ci $. item q 
tominum 1..fcq. 


Caplm c « 


£cundo queritur Sferuo.£t 62 
tencatur iuuare Tominuz € Lx. 
in.Lprima. S.bec autem.f. ad 


fir.C.eo.lultima. 
Capfm c.i 


£rcio queritur 6 milite +  teft 

atur iunare prepoñtii belli fi po 

teftalias capite panirur.eft tex 

in.Lomne dclictus.ff. re mi. 
1.Lii.$.fLeo.ti.ff. 


Caplm ci, 


Carto queritur uafalP uids to. 
iminum inualum ex parte una.7 
patrem ex alis uterq pariter eft 
in morts periculo nifi iuuctur. 
nec iuuare poteft..nifi alterum quem iuuabit 
patrem an sominum glo.que dt xxiii.q.. 
où forma dicit @ uafallus tenetur muuare 
minum contra fllium p2oprium inducit q2 ff 
lius tenctur patri iure naturc. Sed uafall” 
œomino uinculo iuramenti ut in ufi. feu que 
fuit prima caufa bene amit.capitulo quinto. 
na £t fecundum hoc forct trcifa queftio 
q2tencretur iuuare oominum cui plus aftri 
gitur. Anbacauetione dicerem contra, 
rium et mouco? cx boc. Tam filius tenctur 
patriex uinculo naturalicx quo ab co proge 
nitus tenetur 7 uincnlo ciuili qe fubcius po 
teftate patria.alallus autem domino tene 
tur uinculo ciuili tantum ut pzedicto capitu 
Loix forma xxiui.queftione quinta.&3 duo 
uincula uincunt unum in auc.x confagu. 7 
uteri fratribus in pricpioergo confirmatur 
ratione paiozitatis obligationis. Nam prius 
ft uinculum paternum uinculo minico. 
er go primo iplum iuuarc'tenctur ut.L. potioz 
"1.1. qui balneum.ff.qui.po.in pi.ba.Confir. 
matur iuramenti preftitu uafallo.itelligitur 
ialuouinculo precedenti nä iusalteri quefi, 
tum n6 tollicur per fecidam obligationé ut 
dicta.L.q balneÿ 4.1.potioz.Côfrmatur per 
ca.peticio àc iure inran.n iuräde dño d ips 


uuädo n6 intelligitur iuraffe. ic quomin? 


fipfum iuuct & oominu q2ixc pria caritas. 
ut.Lprckes.C.de ferui. Sed pater & endè p 
fona aï filio turiffictione ut.Lultima ci con 
cor dan.C.de impu. af fubfti.ergo. 


Caplm cit. 
Ginto quericur pone cleric? eps 
fui uidet in uafum ex una parte 
patzé ex alia utezc pariter & in 


motis piculo nift iuuc£ nec iauar poterit ni 


fi alter qué iuuabit epi.an pa.car.bofti.i.c. 
grauem de excel.prcla.arguit uterq t put 
ibi ponitur plus aftringuntur patribus (piali 


bus  carnalibus p hac facit.c.il. de trafia. 


Siilla opi.dft a foluta cft queftio. Sed 
tamen in bac queftioue credo ut,S. pxrima.q 
3 aduco capitnium ff.de poftu. ‘fam ibi 


dicit tex.p fi poftulewerit contra eccleliam 


7 non pro fuis perdit bencficium ergo acon, 
trartis p fuis poñlet. Ynduco.cpetitio de 
jure iuran.inducendo ut.8.pxima queftione 
induxi, £t faciant motiua.s.pxima queftiée 
inducta + glo.in cañpictatum.xxx. queftiôe 
iilfuper Sbo multomagis tenct in exbibiti 
onc temporalium magis tenentur patri car 
nali quem fpirituall. Jn exbibitionc autez 
reucrentie contra dem n6 glo.xxx.dici 

Saciant que nGlxxxvibine fatis 1 capitu- 
lo quicicomus xlü.di. 


Capfm cilii, 


Cia uilum dt fupea boc membro 


Aa * p gb’ plois liceat boc bel 

lum indicere.func autem fuble 

quenter queritur an 7 p2o rebuf 
defendendis licitum etiam ft boc belhi ind. 
cerc.£t circa boc queritur de pluribus.£t 
primo p rebus iufte poffeflis.£t de bis non 
eft oubium tex.e in.l.i.C.unde ui pbat in.l 
iii. $.fi quis autem .cum igitur al cft.ff.de 
ui 7 ui arma.7.c.olin de reititu.fpoli. Zu 
pondera dixit bar.in.Lut nim de iufti.t 
iure in.üii.coll .uide.d.abb.in.c.fignificaiti. 
e.l.ii.de bomici-in prin. + ibidem in quarto 
cof.in fl.uide bar.in.l.i.$.cum igit.f.5 ui 
+ uiarma.uide.d.abb.in.c.olim de r'efti.fpo 
liin.ü.cof.7 in.xi.cof 1C.7 in.Liiit.f.ad.l 
aquiliam uide.d.abb.in. c.fufcepimus de bo 
mici.t.d.abb.in.c.i.de uita 7 bo. ckricox 
in.il.cofbar.in.Liun.ü.cof.Cundetui, 


Cap.cv. 


£cundo quericur Æn preb? in 

iufte poifeffis boc liccat glo.in.L. 

i-C-unde ui boc tractat à uide£ 

@ non a trario fenlu illius ter. 
œ cit nalidum argumentum.Ll.i.. buius rei 
de off.eins +.c-uez de conuerfi.coniugis + 
C-bolpiciolum xxi.difti.  Jn contrarium 
uidet ptex.li.i.Ç.qui ui.ff. de ui + ui arma. 
2-Lcum findum.e.ti.7.L.fi cum exceptione 
$-pedius.ff.@ me.ca. Solo p bac Legri appa 
renti contrarictate g'o.in dicta.l.i.dat plu 
res lofozs. Daima p ibi (ubaudié maxime + 
tic celfat contrarium quia ctiam prouiciofa 
poifeffone Licet.Seaido p iungatur princi 
plum.L.cum fut dicat rôe licet. ed tunc 
obftat œ dicit lex in medio finé uicro. Lertig 
® iufte poffideri femper licet  Sed uiciofe 


polfidenti non licet fempez.fam fi cominus 
incontinenti ueniat non licet uiciofo poifeflo 
ri fbi refftere ut.l.üi.$.cum igitur.f.deui 
Tuiarms. Quartocxponendoratione:i. 
_nonuin5 clam n6 precario.7 boc n5 placct 
glo.Sed is. ra.fcquitur etiam quanti ad 
cum quiuult propulfare ut fiuiolentia infera 
tur ab co a quo uiciolo poffidet..licet in con. 
tinenti n6 autem ex intcruallo. .Œiatit ab 
alio uiciofe poifideat tunc quandocx liceat + 
boc ct quod dicit tex.æ aouerluë extranc. 
os uiciofa porfeffio prodeft.ff. fi ferui uenL.lo 
ci corphs.$-competit.bic uidetur fencire ia 
co.clamdeftinum poffeffozem licituz fit mibi 
appellare fi a me clam poifideat q2 clamdefti 
na poifeffio eft uiciofa dit.f.de acquiren.poif , 
Lam quis. TDrobac opi.facit.Lfi fe runs 
ff. am co.bancopi.uidetur fentire glofam. 
-futi.poñi.Li $.inter dictus.Fn medio mag 
ncigitur nectamen uolo2£. Dyibitenc. 
tur contrarium.cus ge hoc reperiatur can 
tum p clamdeftinum poifeflorem liceat mibi 
expellere. Primo dicit Lex um uirepelle. 
re liceat ed qui clam ingreditur n6 infert 
uim cum differant clamdeltinas clamdeftia 
7 üiolenta nt.l.clam poffidere.<. ad niidiss 
f.œ acquiren.pof. n prccario autem pof 
feflore procederet + proccdere polfer opinio. 
ia.poft ocacgatam rdtitutionem. Tam tunc 
enim uidetur fpoliare coninum ut no.in.l.ui 
cia.C.macquiren.poff. fn bac opi.uarie 
tate credercm fecundum lo.glo.forc ueram. 
quam ctiam fequitur pe.tc bella ptica in dca 
Li.cam tamen fic amplianda.Ælut ergo uolef 
uim propuliaze iufte poffideo aut iñiufte. Si 
iufte .Ælut uolo in continenti + cum modera 
mine in culpate tucelc + poffam ut dicta.li. 
$-uim ui.f.xe ui 7 ai ar. Aut ex interuallo 
7 tunc non poffum nt in.$.fiquis autem +. 
tiigitur œu 7 miarma. ccundofcili 
cet ininftc poffidco. Aut poffideo i iufte a te 
comtya quem uolo uim propullure.aut ab aïe 
fin te.tanc ant ui aut precario aut clam.fi ui 
tunc ant ftatim uenis ut recuperes 7 non li 
cet mibirelftere + ic intelligatur .i.prima 
a contrario fenfn. Unde ui * ui lege prima. 
Et ifte eft Vus 1 tectusinteliectus illiue fi 
bene pôderet una cialiegatis in contrsri 
Gin autem uenis ex inter uallo non Licet re. 
cuperare auctoritate propriapmmo incideref 
in penam.L.fi quis in tantam.C.unde ui.£t 
intellige ex interuallo ut no.gio.f.oc ui + ui 
ar.l.üi.Ç.cumigitur. Gin suten nôpof 
fideo ui ed precario tunc poit xnegatam re 
Ricurionem Licdtnm ft tibi in continentiwz 
uirepellere nec licet mibi refltere. Mam ne 
gando ui4oz fpoliere ut,l.nicia.C.tc acgre. 
pr. Éc tunc procedit @ uim ui repellere lice 
atante autém onegatam non proccderet. 
licet poffet reuocare precarium ur.l.cum pre 
£arium ff.oc puecaris. Gin autem poil. 
déco lamdeftine a ve. tunc quicauid dicat 


glo.in.L.i.C.unde ui.Credo tamen dyno.g 
non fit licitum tibi me repellere (ed licet ti 
biingiédi.7 fite n6 adinifero 7 tunc fit uio 
lentia ut.l.dam.$.qui ad nundinss.f.5 ac 
quiren.pof.7 tunc proccderct œ uim ui re- 
pellere licet. Gin autem non poifideo ul 
ciole a te feda tercio.tunc lics mibi contra 


_ te quandocicp uiolentem mibi uiolentiam in 


ferre aim ui repellere ut.Lfulcinius .$. æ fi 


aduerlus.ff.ex qui.casin pol.ca. oc dixi 


faluo iudicio 7 tot + tantornm fuper boc du 
bio difpntantium fubiciendo dicto quoriciqs 
correctionibis vitatem pquirentibus. Zu 
pondera ea que predicat bar.in.l.iC. snde 
ui 7 alli doc.ibi nituntur aliquid expzimerc. 


Capl.cvi 


£rtio queritur uim ni repellere 

circa res fuas. Si côtingat uim 

répellentem occidere uel mutila 

re uim inferentém euitet penam 
irregularitatis.£t primo ubiboc faciat cum 
moderamine inculpate tutele  queftio pce 
dat af non pcederct queftio. £t uidetur q 
euicer. am p defenfa perfonc euicat 7 pe 
nam ilam * alios 7 in clem.fi furiofus de bo 
mi.ergo pro defenfs rerus probatur 2fcgntia 
Tam iura pmittentia uim ui repellere parifi 
cant perlonam rebus quia utrog calu licet 
ut.l.i.Caide ui +.1.i. S.uim ni.ff. de ui 7 ui 
ar.7.i.fcies. 6.g ci alr f.adLeql. Fn 2trii 
facit da cle. furiofus© bomici. … Tam 
ibu textus ftricte loquitur œ occaflorie ucl 
mutilatione occifozis fui.£t banc credo ue 
ram 7 moueo? ex boc .nam irregularitatem 
contrabit quis occidendouel mutilsndo fifi 
tolo ut patet in sudice li.di.de biis.c. ficut 
dignum œ bomici.1 ca.fenteutiam ne cle.E 
mo.7 ca.in archiepifcopatu derap. Qui 
ergo occidens qualtercung irfegularis 
efficitur nifiin calibus exceptis a iure ci igi 
tur.excipiatur calus ccfenfe intelligere xcbe 
wus illum cafum ftricte 1 modificate ut is 
excpitur ut fit iusex obitans.Æc fic ftric- 
te intelligendum ut regula que a iure dc re 
gu.lurisli.vi  Pondera ca que dixit. 
abb.in ca.olim t refti.fpoli.in x2.col.un fi. 


Captm Cvile 


Oarto queritur an p Febus is 

uim ui repellando contra cleri. 

cum incidat in excomunicatio,. 

nem manus iniciende appars p 

fic per can.fiquis fuadente xvi.q. iii. cas 
nuper.Cum ibi no.t fenten.cXcomunica. 

Confirmatur nam incidit penam irregu. 

laricatis ut fupae prorima queftione .ergo 7 

banc cum ambe fint penc fpirituales + fac. 

lius quis incidat cxcomunicatiotiem  irre 

gularitatem ut claret So.Fnno.in ca.olis 

da 
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ve refti.fpo.tenet æ non incidat excomuni 
catiouem uim ul repellendo fial monus non 
iniclendo. fam poffit win ui repellere + boc 
facit cum moderamine inculpate tutele. bâc 
opinionem credo ueram 7 moucoz q? ut 96 
incidat in excomunicationem per manus in 
iectionem in clericum uiolentarn obet fab 
effe diobo'ica infpiratio probat tex.infuaden 
te diabolo tvi.q.iit. Et Mbenr difcurras 
per iura infligentia penam excomunicatiôia 
propter manum in iectam n6 inueniee œ ma 
nus in iecta in clericii hoc cafu aliq & maib? 
dc qb’ iura exprimüt fic paniédo. nä iura pa 
niunt manum uioleatam ut dicto.c.fi as ua 
dente.rvli.q.iii.t befen.exco.pes toti bec 
non et tale pmmo eft niolètie r'epulloria pu 
niens temerariam ut in.c.contingit Ü fn. 
excäi Tic non uit talis pmmo diftricta lege 
permittente puniunt quafiuiolentam manuz 
at.c.nup.e.ti. ec eft uera manus + pmilla 
puniunt uocem.ut.c.uniuerfitatis + ci man 
dantur pcuti 1.c.quis.e.ti.li.vi.puriunt a 
nimum ut.dicto.c. cum quis ut cum ratim 
babet fo nomine factum puniunt neglectuz 
ut ca.quante codé titulo.hic nibil œ predic 
tis. Adallcgatain contrerium facile é re 
fpondere ad capitulum fi quis fuadente eft 2e 
fponfum per fupra dicta ad id quod of de ir 
regularitate dara cit ratio differentie. T4 
excomunicationem nemo incidit fîue colo ir 
regularitatem fic de quo dicit ut no.glo:ï cle 
men. ft furiofus fepius allegata in penultima 
lo ondera p dixit abb.in ca.fiuero® 
fenten.excomuni.in fi.Ulide plene per vomi 
num abbAn ca.olim de refti.fpoli.i xit.col. 


Caplm c vil, 


Uinto queritur an licitum fit p 

repallare uiolentie circares ad 

uocsre amicos 7 cis licitum fit 

fubfidhun impendere glo.in.1. ii 
$.cum igitur.fi.de ui + uiarma.notat æ fic 
ctiam illidtauioletin in rebus + banc credo 
ueram % moucor nam ut dicunt iura licitum 
cft obuiare errozi ubi obufare poteft: al n6 ob 
uians ofentire uidetur Ixxxiti.di.erros.7.c 
qui fentit cum f.ergo licitum amicie iboc 
iuusrc proximi fini ut.6.dicti eft quie hoc 
proucait ex radice caritatis ut cañ. primol 
de pe.di.ii.Æt fi boc licitum & ftati fcluitur 
Q5 q2 aff poffit incidat in exco.manti inicièf 
in clericu fic uiolentia pro palfando pro reb? 
proximi quianon incidit cum n6 fit aliqua 
de punitis a Canonc pmmo ë permis. 


Caplm € vil. 


Erto queritur Zn prorcbus fit 
licitum contra omnes uim wi re 
pellere otra quos lfcicum cft pre 
perfonis. Solutio fic in perfo, 


nis que ualét babere bona ut excludam Fuos 
monachos.i.fimiles Fatcoz tamen æ modera 


mine tutele diuc2fificazi oebet attenta uaria 


plône qualitate. am al.7 mitius at2a prem 
 penitus eXneum * fic de fingulis que af. 
dczanda uenirét infpectis fingulis cisctiftan. 
tita cum non fint hoc iu2e limitataut.Li. ad 
f..0 iure dclibe 1.6.5 caufls Sofi.oclega. 


Ca p's (e 


Éptimo queritur An pro rebue 
dcpolitis 1 comodatis fit licitit 
uim ui repellere 1 uidetur  n6 
p.l.i.C.unde ui que loquitur de 
poñleffis + iufte ac bec non poffidentur p de 


_ pofitarinm uel comodatarium ergo non licet 


in bis uim ui repellere. Solo in bis 7 filibus 
uendicat fbi Locum œ liceat uim uirepellere 
am p talibus iudiciam ui bono.raptoz 2pe 


tit bepoltario uel commodatario fi bec finc 


rapta ut.l.pretor ait Que dit tertia lex. Sa 

in bac actione .fF.ui bo.raptoai ergo multo 
magisipls conceditur œfenfa ut.l.inuit.ç. 
cui dam.f.x reg.iuris 7.l.una.ff.ix fonte 
à regula quid ad agendum ix reg.iur. Hi. vi. 
Etam quia ii tenentur crgo non obftat .L. 
i.C-unde ui quia licz loquatur in pofeffione 
non tollitur tamen quo minusin alistxten 
tatis p quibusiura tentantibus actionce 
ocedunt ut.5.  Uel dic æ ÿbum poñfidere 
fumitur large nt implicet iultas wctétationé 
ut.Lofficii o retuen.7 no.in ca.paftoralis D 
câ poil. propzicta. 


Caplm c xi. 


Jrca feptimum principalr quefi 

tum uidelicet qualiter uim ui re 

pellere tameu cum moderamine 

Anculpate tutele + buic refpôds 
ter.in.L.i.C.vnde ui hcet cum modera. 
mine inculpate tutele + buic rifdet tex.in.L 
î.C.vnde ui licct moderamine inculpate 
tutek fed reuocatur in dubium quid uelint 
bec Vba boc dit que fint illa que requiräé ad 
boc moderamen doc.cômiiiter diait æ funt 
illa que cquiualent illate uiolentie in qualita 
tearmorum 7 concuriu temporis .Jtem eq 
ualent in ipfo actu utolento nc alias exten. 
denda cenfeatur uindicta. 


Capfm cri. 


Æd circa bec dubitatur an licet 

vili 1 debili cum enie fe defende 

re contra fortem 7 robuftum pu 

… Co tänimodo pcntientem.videt 

® fic quia cqualitas ubios cft ponderanda ut 
Lf.C.de fruc.t lit.expen.t.Li ci dice.f£. 
de arbi.1 regala in iudiciis li.vi.Jn contra. 
Flu uidetur. Na fi quis uiolenter uult mit 


TT 


fubripe + egouiribus cotporis impar ipfum 
percutio cum enfe non impune licet . ‘am 
fret compenfatio corporis ad rem æ effe 
debit ut.Leultima.C.de fac.fanc.eccle. 32. 
de are.diftiguit aut quis uuit ppuliare uiolè 
tiem illatam perfonc aut illatas reb?.Daimo 
câfu licet 7 cum armis * qualitercig fires 
aliter reparinon poteft ut.l.fi quos .C. de 
appel. “fam f poffum occidere furem ubi 
non cognofco æ poflit mibi in rebus furatis 
per iudicem prouideri ut.l.fure.f.ad.l.cor, 
de ficca:MDultomagis licet occidere ubi per 
foua aliter falua effe non pollit. Secundo ca 
fu quandoillata eft rebus tunc aut uiolentia 
rebus illata poteft per am iudicii reparari 
tunc non licet qualrcuniq: ymmo cum quali 
“tate armozum non autem factozum quia non 
débeo perfonam percutere p uiolentia facta 
in re p defénfione rei ubietiam aliter falua 
effe non poifet diimodo p viam iudicii repari 
poifit.Sinautem per iudicem non potelt re 
pararitunc licet qualiterai defendere eti 
am per fonam occidere ut.L.furè.f.ad.l.cor, 
de liccar.£t fic intelligitur.L.una.C.und ui 
7.Lii.ç.cum igit.f.de nir warm. ic 
igié intellige moderamine iculpate tutele ex 
qualitete armorum * factorum. 


Caplcxit, 


Écundo queritur Circa 2eurfum 
tempozis quia dicunt ter. ds 
fieri incontinenti.Quezo quido 
intélligatincontinenti. Soto 
aliqui dicunt fi ante fiat illata inipis nice 
bet iudicem adire.Zilh dicunt is continen- 
ti fierbctiam ( fiat poft antequam druertat 
adextrancosactus ut.[.@ ait in fi.ff.œ ad 
ulte. %a.1 pc.diftinguit Ælut loquimur © 
uiolentis illata perfone .7 tunc dicitur re. 
pelli in continenti i fiat in ipfa fragrätia fac 
tificitelligit.l.fcias.S.q ci alr.ff.ad.l.acq 
a.Luc ui.f.cc iufti. 7 au.êt logmur x viole 
Cia illata rebus 7 tunc dicitur incontineriti 
repellietiam polt fragrantias facti dum non 
Diuertat ad eXncos actus.ff.de ui 7 uiarma 
Lqui poffeffioncm 7.L.ii.$.cum igitur .c.ti. 
“Ratio diuerfitatis dt. fam illots iniuriap- 
fonc non poteft amplius reftaurari fed res ab 
lata recuperari poteft 7 fic non facta diuifi 
onc ab actus extrencos etiam fiamicos que 
rat + redeat ut recuperet dicitur incôtineti 
ut no.glo.in dicta.f.iii. $.cum igitur te ui x 
ui ar. ic intellige moderamen in concurfu 
tempoiis. 


Caplm cris 
£rdio queritur de moderamine 
in equiuslencia in actu nioléto 
uidelicet qe fieri ocbet ad defen 
floniem non antem ad uendictas 


cet uaric feribatur totum boc ponderari ve 
bet in fpectis conditionibus perlonarum au 
uindicaife uidcoz non defendiffe. 


Ceplm cxv. 


Üarto queritur quis expulit me 
te polfeffione + poit expulfioncm 
patus eff fatifdare œ reftituëda 
fl appareat iplü iniufte fecilfe (ed 


nibilominus ipfum expello nunquid uidco? 


cifle ad uindictam glo. tenet p fic in:l.i.C. 
vade vi.Sed côiter glo.repiobatir. "am 
non debuit fe cômitterc illi fragili cautionc 
ff ad trebel.L.quia poterat %.L.na qd cù (y. 


Captm.c xvi 


Uintoqueritur.Nunquid fui. 
deo aliquem paratum ad pcutiè 
dum me. Zn debeam expectare 
me percutiat an Gcbeam pue 
nire.glo.in dicta.L.i.arguit pt contra 7 5 
terminat æ non xcbkam expectare.e.dicit 
glo.intelligendam babita biftinctione per{o. 
narum. Nam aliqui funt audaces + prompti 


ad pcutiendum 7 tales non funt expectandi- 
_ Æliqui timidi 7 tales non lunt ftatim preuc. 


niendi + fic modificat glo.ar.L.i.C.Gi quis 
impa.malcdirerit . 


Cap. c.xvii. 


Extoqueritur quidam egregi 

miles ft aggreflusa uicino fuo 

x euadere pofit fugiendo.tamé 

reéputans fibi ad uicuperium ex. 
pectat t refiftit à percutit nunquid cenfea 
tur uim ui repellere apparet non per.l.fci 
entiam. $.qui cum ar.  ADoder ni doct. 
tenent contrarium per .L.eadem.ft.cxquib. 
ca.ma. Nec obitat. $.qui cum afr q2 nô po. 
terat euadere fine periculo fame fue 7 bon. 
ris fui quenon pollunt per iudicem repari: 
ut.{iul.ff.fi quisomi.câ.tefti. 


Caplm c xvii. 


Eptimo queritur Q'uidam uul. 

neratus poit uulnera in fequitur 

uulnerantem + iplum percutit 

quod non licet ut. Lfiex plagis. 
$.i.t...qua actionc.$. in colluctationc.f. 
ad.[.aquil.nunquid punictur ut lofus auc 
culpabilis. Quioam dicunt œ ut culpabilis 
q2 in confultus calor mcio calumpnie carct 
ff.ad tur.L.i.S.queri.fad.[.coe. de ficca.l. 
ii. S.cum quidam.ff.de penis.Lrefpiciendu 
$ .de linquunt. Ali dicit put. ololus cü 
le uindicare animo debuerit. 3a.dc arc.di 
cit prime opinionem baniozcm.ff.de penia 
Linterpactationem.ff.de reg.iur.L.in cotum 
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fecüdam rigidiorem.C.de iniuriis.L.fi nô cô 
uici.Credo primum uerlorem etiam de fure 
per iura priusailegata. 
Capfm c x'oiiil 
Ctauo queritur nunquid uiolen 
tia illata perfone poffit per ami. 
cospropulferi ficut illata rebus 
ut no.glo.in. $.cum igitur glo. 
in.L.i.C.unde ui.dicit'@ non per .L.cum fun 
dum.f.deuitutar, Ali diftinguit ant 
amicierant in comitiua uiolentiam paffi.aut 
non.primo cafu licet per.[. Ftem per labeo. 
pen. Sfi quis uirginem.ff.tc iniurits: Ge. 
cundo cafa non licet. 7a.de are .tenet indi 
ftincte @ fic ft negocia noftra poffunt p aliof 
iuvarint.L.i.C.tæ neg.æf. ulto magis p 
fona que rebus prefertur ut.l.fancimus in fi. 
C.de facro fanc.ecc.probare uidetur tex.in 
Lgraccus.C.ad.i.iul.adult. on obftat.| 
cum fundum quia ibi mandabatur ex iterual 
Lo quod non liceret in principali. Duicopi. 
obftat.L.ut uim ubi dicit quod obtulä fui coz 
pozis 7 clc.fi futiofus de bomici. onde 
ratex.in dicta.Litem apud labeonem. $.te 
nerc iuncta glo.de iniwils unde bal. in.l.ut 
wim.ff. de fufti.t iure.undetextuz cum glo. 
in.c.dilecto de fen.excomuni. li. vi, de qua 
textu facit fefai baldus in ti.cc pace tené da. 
Caplm c xx. 
Dno queritur pone quidam ma 
dauit feruienti fo æ uxozem Îu 
amquam babebat fufpectam œ 
adulterio occiberit uel ipfus cc 
cident.Seruiens interfecit. nunquid excu 
fatur uidetur æ non. nam pocius tbet omia 
mala pati & mala confentire ut-Lifti ade in 
fi.f.quod mc.caufa uidetur textam in lege 
fcientiam. $.qui cum aliter.f.ad. aql.'7n 
contrarium facit.l.ut uim.f.de infti.t iure 
Tam boc fecit ad tutelam fui corporis ergo. 
Jaco.ix ra-diftinguit aut mulicr erat als pi 
tura aut non ut.l.ft quis fruum.f.ad.Laal. 
tLfali. $eft 7 alia.f.p ui aut dam. fe, 
tenct indiftincte (eruientes excufari q2 fit 
ob tutelam ut.L.ut uim etiam quia caritas in 
cipit a fipfo ut.Lprefes.C.6 Fui.1 aqua.Jté 
quia licet proprium fanguinem redimere ut.l 
tranligerc.C.octranfac. Ego crederem 
diftinguendum an feruienti incumberet ne 
céffario mortis propiic periculum nifi uxorë 
mandantisinterficerct % tunc crederé opi. 
pe-ueram.aut erat aliqualisfoës falutis ctia 
tominorefiftendo.1 tunc tuncicontrarium 
crederem per iura fupea allegta. Tupon 
dera ctiam qne dixit bar .in lege ut uim. #. 
te jufticia + jure in penult. col. 
Capfm c xxi. 
rc ultimum principaliter que 
fitum 3 quis fit fais buis belii 
OSnis buius folo patét per.&. di 
cta ni côferuatio fai ipins 7 bonoz ë finis 
buiug libeili à i boc finaliter tendie + ppter 
boc eft proufun clara patet per fupaa dicte, 


LRACLATUS.REPRESALTAZ. 


ù Captm cxxi 


£quitur videre t quinto 
tractatu tertit principalis 


fic particulari bello quod 


fit ad œfenfä corpis mifti 

ci quod repfalie nücupané 

Circa quod uidendum dt 
dnde 7 a quo ortum babuerunt reprcfalie 7 
propter quid infurrexerunt. 


Capt cxxiit. 


2NOpliando sliqualiter quefitus 
+ materiam reprefaliorum fmit 
tam fandamentum propter aÿ 
7 inlurrexerüt reprefalie quo pr 
mfffo exaïnabo exaian.£cce altiffimus crea 
toz a ncipio creauit celus 7 terrä t mare % 
que in dis funt nec non angelicam 7 bumanä 
naturam fpiritalia + toalis 7 ipfa per fcipfii 
rexit + bomini quem creauit precepta dedit 
7 tranfgredienti penam impoluit sit. ii. c. 
Qualiter autem pez fciphum rexerit apparet.. 
Ham per {e ipfum * non per miniftrum de. 
licta punicbat az chapm 7 lamech 1 quoi 
dam alios reges puniuit ut legic Senef.iiis. 
C7 quinto.£t bec midi gubernatio pceffit 
ul ad tempora oc. temporeautem ‘foe 
cepit.mundum regere per miniftros quorum 
primus fuit noc x quo p fuerit recto? popul 
li apparet. Tam cominus cômifit fbi admi. 
uiftrationem + gubernationem arce Fe. v 
"1 vi.c.£t per archam fignificatur ecclefia + 
quiliter ominus noc 7 filiis comilit guber 
nationem legitur SSenelis .ix.caplo * licet 
nos facer dos non fucrit legitur tamé officii 
facerdotis exer cuife ante® leges populo da 
rentur ÆSeñ.viüit.cap. fn bac autem guberna 
tione + uicarie fuccefferuut Patriarche Re 
ges 1 Fudices qui fucrunt pro tempozc in re 
Gimine populh Judeoum "7 illa durauit 
ufque ad Chatftum qui fuit naturalis 0, 
minus 1 rex nofter œ quo legitur in plal 
mo. Deus iudicium tuum regi 0a.3pfe autez 
Chiftus duoluminaria Dimilit in terrislu. 
minarc maius 7 diurnum [fimum pontif.. 
Cem luminare minus 1 nocturnum .f.roma. 
nozum principes quibus cômilit adminiftra. 
tionem 7 gubcrnationam mundi uni in (piri 
tualibus + alteiin temporalibus. Temporc 
primitiuo quo cominus per feiplum guberne 
Bat non fuit opus repactaliis Cum per dnüm 
iufticia exbiberctur. Temporc noc + fucceffo 
zum non fuit opus reprcfalits aï p miniftros 
iufticis exbiberctur + fubditi. œ populore 
cognofcerent fuperiorem cuiobtemperabant 
Lempore precedentium fimozum pontificum 
À imperatozum romanozum Cum omnes fub. 
iciantur + tx iare + x facto non erat 


repeclaliis cu per principes iurisoedine (er 


usto iuftici complementum exbiberctur. 
. Doit ait inpezii paulifpez cepit exina. 
nb adeo @ mic fit q de facto nil fcognof 
ait fupiorem 7 p cos iuftitia negligit idcizco 
… füitop” fublidiazio fmcdio deficientib” ocdi, 
nazis quib” extantibus ad illud nullaten? 2e 
currendum.ff.de mino.Lin caufe.f.de opc. 
 oui.nuuci.Lin prouinciali.  3ftud sutem 
remedium extraozdinarium babuit otumex 
lurcgentium . Nam eft quedam fpecies bel 
Liciti.fam licitum eft obtutelä cozpozis fui 
arma monc2c.f.de infti.7 iure.l.ut im.Li. 
C.unde ui ca.olim de reftifpoli.£t ne dum 
corpis lui paiuati 7 indinidualis (ed ctiaz mi 
ftici. Tam nniuerfitas eft uni corpus cuius 
_ partes funt finguli ocuninerfitate.f. @ af 
uniuerfitatis nominc.L.i.+ fic uniuerfitati K 
citum cit defendere partes fui corporis. 
“Pabuit etiam o2tum 8 iure diuino nt legi 
tur xxvi.q.il.cominus nofter.  Æxpredic 
tisomnibus infertur paopter quid infurrex 


erit boc remedium.fam findliter ut iufticia 


debitum fortiretur effectum occafonaliter 
proptez ccfectum remebii infurgentisa ne 
glectu gubernantium + regentium populos 
carencia recognitionis fuperiorum à: facto 
quo tempore fucrit.opus boc extrac2dinario 
rémedio.  £x quo infertur æ etram bodic 
raro hoc remedium locum fibi nendicat.naz 
negligentre indice feculari recurfus babend” 
& ad ecclefaftiai de force competenti ex teno 
re 7.ca.licet 7 capiculo ex parte qui filit fint 
leg.na.per uenerabilem licet ctiam de facto 
male optempcrur. Ouibus predifcuifius re, 
ftat examinandi que funt cure reprcfaliorus 

Lu pondera q? ea que bic narrantur per 
proauum meum fucrunt prcdicta ad aliud p 
pofitum fups in £a." Redco ad primum 7 pai 
moquerox. Dondera rationem pzopter 
quam remedium reprefaliarum fint nobilita. 
tum quan allegat ctiam bar. in tractatu re 
peciliorum in principio. 


Capfm'c xxiiit. 


Ok fit culs productius que ma 

terislis que formalis que finalis 

Clidendum eft etiam de quibu£- 

dam queftionibus circa boc oc - 
currentibus.  Zid primum que fic caula p 
ductina repfalicoum bec eft quaze quib? pof 
fic indicere reprcfalias bic attendendum eft 
ut up dictum ft nulla lege poñitrus ca 
nonica nec ciulli oifponitur reprefalias indi 
ci xbere.nam utrac lege difponitur modus 
confequendi effectus infticie ,pmmo leg in 
bibitum occupare rem propriam.C.unde ul 
fiquisintentam *.Lexftar.f. que met.ca. 
re ctiam boc expreffe inbibctur lege ciui 
ir canoica ut in aut.ntf fit pig.1.c.unc 
où iniuriis li. vi. ed ocficientibue ture poft 
diui r'emediis ad boc fuit baberidus recurfus 


ne fiat belli indicione æ bépereat iufticia bec . 


autem belli indicio.fpectat ad illum folus qui 
fupiozes non babet ut.L.boftce.f.ix captiuis 
am babens fuperiorem auctoritate propria 
non poteft uiolare iuris'remedia. 3 lle er go in 
Dicere poteft qui fuperiozem non babet © iur 
nec facto. Æxpedit ctiam  ille côtra 
quem inducuntur non babeat fupcriorem ul 
flbabeat negligat infticiam facerc. £xquo q 
dam inferunt œ poteftas ciuitatis qui non 
recognofcit fuperionem de facto non poifit 
indicere nifi fpecialiter babeat in mandatis. 
ed baberi dbet recurfius ad uniuerftatez 
apud quam eft plenuzius + cius auctoritate 
inducetur.3ftud non credo ueram ubi uni. 
uerfitas tranftulerit omnimodam poteftat 
in rectorcm."fam tunc poteft totum œ uni 
uerfitas licut dicimus in babente gencralem 
cum libera ut L.pcurato? qui ff. pui. 
Gecus filimitatus. Fnferüt etis @ fi comes 
marchio uel fimiles fubditus eft principi æ fi 
ne principis auctoritate iudici non potuerit 
ar.pacdicte r'egule quam tradidit id.c.olim 
œ reftit.fpoli.7 bec pcedic loquendo ÿ iuf 
cômuni."flam fi Loquamur fm difpolitionem 
iurium municipalium fm quem conceditur 
facultas idicendi replalias. 3lli indicere po 
terunt quibus a lege municipali concedit.£t 
becut dixi.conceduntur ppter urgentem 
neceffitatem ficut aliquando propter neccifi 
tatem concedit ins ciuifr facultates alicui 
fibi ins dicendi.f, œ bis que in frau. cre .L. 
ait pretor.$.f cbitorem.ff.æ uiaut clas.l. 
alius.<. bélliffime.  £x predictis inferri 
poteft duorum iure petatur indictio repfalia 
ram. am fluigore ftatutorum concedantur 
condit.ex.[.boc petitur.ff.de condit.ex le 
ge una. Sinautem Loquamur fm difpolitio. 
nem iuris comunis dicunt quidam q nec ac 
tio nec ofichun intentatur ratio. Tam lolo 
iuregentium bec facultas conceditur quo'is 
re omnia expedibantur via regia . #. de 
ovigine iuris.l.il.in principio. ic dicunt 
bodic repu tè manum regiam fm ftatuta di 
uina ut iur.gen.Sed non credo werus.'faz 
licet facultas non ft ni feruct modus tradi 
tus.Quia primo debet 2ccur ri ad remedia o2 
Dinaria quibue deficientibus ad hoc 2ecurri 
tur 7 boc conftare dcbet iudici requifito añ 
 indicat repflias.£t fi ille contra ques pe 
tuntur monitus comparuerit suditus.1 dc. 
fenfus ut:7.dicet 1 fegf fentètia d'pnüciar 
indicendas uel non nibilomiminus fuit opus 
actionc uel officio. Fam fecundum miobum 
petionis formari debet fentenuia ut.lut fan 
do.ff.comuni diui 1 ca-licet help de fpmo. 
Confirmatur nam licet de iuregentium bec 
facultas proceffit tamen iure ciuili approba 
taë ex mente iplus lics non-uerbisexpiiis 
Pam eft ex mente iuris cluilie pmmo ctiam 
ex uerbis p contra rebelles  inobedientes 
tur pcedünt manu militeriuc.l.quireftitue 
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re.f.de re uen.£t fic poucti cftremedis. 


implorationis officii ut ad banc manu milita 


zifcurrat remediis oportunis deficientibus 


Dondera an Lege ciuili uel canonica fint Li 
dite relalicamde bar.in tractatu 2cpfaliazz 
ubi ponit ctiam an in foro confcientic fine li 
cite zepfalie 1 boc in prima queftione paincl 
pali vide Jo.an.in 2egu.non debxt aliquis 8 
reg.inis li. vi.tractantem an in foro confcie 
ille ui concediié 2eprefalie teneat.nâ reg. 
reprefalic funt contra ius diuinum canonici 
+ ciuile ut refert angc.in confilio fuo. quod 
incipit ex themate.uide"que dixit bar.in.1. 
nullus.C.x iudeis 1 bal.in.Lex bocinre.ff. 
dc iufti.7 iare fed conceduntur eo calu quo 
quis non reperit tufticiam apud cominti ill? 
ciuitatis contra quam petuntur fecundum 
œoc.locis fuperius allegatis.uide bal. 7 bar. 
in aut.1 idco.C.ne uxoz pro‘ marito circa pal 
cipium .uide ea que no.glo.1 doc.in ca. i.x 
iniuriis li. vi.uide bar.in.l.generali.C.oc 
cu.li.x.7 bar.in.l.f.C.tc naniculariis Îi.xi 
bar.in.L.pao herede.S.fi.de acquiré.bercd. 


Cap. c.xxv. 


Éftat examinare canfam mate, 
rialem de material autem caufa 
dt dicendumuel uidendum de 
materia in qua.te matcria dirca 
quam.de materia contra quam que dit obiec 
tum demateriaex qua. 2Dateria ex que 
cft caufa ex qua bec facultas conceditur. 
ADateria in qua eft perlona uel fuppoñti 
cuifacultas conceditur .  Zateri circa 
quam funt res circa quas facultas bec conce 
ditur. ZAateria contra qua fiue oblicctuz 
ait fuppoñitum contra quod conceditur ut, 
puta cinitas uelaliauniuerfitas.  ‘Relpon. 
déo ad examinationem.£t primo querit qui 
bus conceditur.£t propter rationem fuperi 
us tactä.q2 ut ciuef miflici corpis.i.ciuitetis 
ut.L.i.f.p cuiufq uninerf binc appellats ë 
ciuitas quafi ciufum unitss ut non ca.fi ci 
uitas de fenten.excomuni li. vi.£t fup2a de 
ductum licitum ut cuilibet defendtre cop? 
fit ut.L.ut uim.ff.de iufti. + iure 7.L.iC.uf 
ui.£t hoc pocedit in co? porc indiniduali & 
miftico.  Traimo queroan incolis concedi 
debeant. Quidem bic diftinguit an incole 
fubeant onera + tunc concedi debeant .an ff 
fubeant + tunc concedi nô'debeant. Ratio 
fecundi membei nam quo non fentit .cuius 
nec Cômodum fentire ut.l.manifeftiffimi.ç. 
fed cum in fecunda.C.de fur .regula led 
natuzam de reg.iur.1 regula qui fentit Iiwi 
probatur per .L.qui fub ptextu:C.de epif .* 
che.1.Li.C.be colleg.illici Hi.xit  Drobat 
nam non babet quis prinilegie dignitatis ni 
fire ipla geflerit.C. de conful.L.neminem li. 
duodecimo.f.de excu.tu.L (ed + miles.$. 
quoniam.C.ds tefta milil.pe. ‘Toancopi. 


non puto am indiftincte ymmo puto diftin 
guendum fic aut incola non fubit propter ei” 
contumaciam quia requifitus non uult (ubii 
ut tenctur.flam inter ciuitatem recipienté 
quem ad incolatum * iplum incolam tacite 
ovitur quidam contractus ultro citroc obli 
gatotius quo incola tenetur fubire onera .f. 
ad municip.L.i.7.Lincola + cuitas tenctur 
ad elus ptectionem ut.l.illicitas.$.ne potè 
tiores.ff.x officio prefidis.£t hoc cafu lioc. 
uegat adiyplere contract 5 parte fua nec 
ciuitas tenctur tpfum fendere necille hoc 
petere poteft ut.L.iul. Ç-offerri.ff. oc actiof 
empti.  Ælut incols non fubit oncra quis [a 
pboc puilegiatus a cinitate que opus remit. 
tere potuit ut .L. fi quis in confcribendowc 
pactis 1 œ epi.7 dle.L.a principe 7 tunc in, 
cole concedi bent. flam priuilegia côceifa 
in corum fauorem redundare non debent in 
corum lefionem.C.dc legi.L.quod fauoec re 
gula æ grâm.li.vi.£t bec intelliges de pri. 
uikghto poit affumptiouem. Zu pondera 
quod dixit bar .in tractatu reprelaliarum in 
fcôa queftione principali bal. in at. + ideo 
in vi.cof.C.ne uxo? pro marito. 


Capfm cxxvi 


Ecundo quero an ciuibus nô fub 

iectis iurifdictôi ciuitatis 7 al 

non facientibus factôes fint con 

cedède reprelalie. Q'uids diftig 

œant.Æut non funt fubeuntes fubiecti ex pai 
utlegiout clici ut.Lii.* aût-ftatuim?.C.de 
epi.7 tle.Aut propter dignitatem feculares 
ut.L.ii.Ceubi fena.uel clari.ff. de uaca.mu. 
totura 7 talibus fint concedende.Alut ñ 
ubeunt ppter contumaciam + tunc non. RÔ 
primi eft ne redundet in cius lefionem quod 
in fauorem conceffum eft £t quia in ciuibus 
ex natiuitate pfcitur obligatio inter iplus 7 
ciuitaterm que non poteft mutari.f.ad muni 
cipal.Laffumptio fecus in incola quia incola 
tus non perficitur njfi per receptionem ut.L 
Lf.ad municipal "Ratio fecundi eft propter 
contumaciam fuam.ff.cx qui.ca.ma.l.fcd 
fip emptorem.$.fed fioum.  ‘Luponderx 
que dixit bar. in tractatu repac{aliarnm ie 


… v.queftione principali. 


Capfm c rxvil. 


£rcio queritur an ciui per con 
uentionem Concedantur repre 
falie contra ciuitatem oiginis. 
apparet @ non. nâ ubi ex aliquo 
facto ins mix queritur fi illud fuit mem nô 
obligos ut.L.fcd 7 fi quis.$.7 generaliter.f 
de ufufruc.lega. ed fi fiat ia iuria buic cui 
Cinitati osiginis querituz ius inoicendi reÿ 
falias er go contra cam non competit 
Confirmatur quia ciuitas oiginis pfertur 


st.Lañfumptio.fad municip «  Confirmat 
am ciuitas otiginis poterat in fubditus fu 
ftatuere antep efficeretur cuis alteri per 
Conuentioncm nec ciuitas per côuentioncm 
poteft conquaii.  Confirmatur a fimiliufu 
fructuari? qui nüciare poteft nou op? oib? 
Pter® tomiout..L.i.in fi.ff.de ope.no.mici. 
Confirmatur a fimilinam babens publicia 
üam illam intentat contra omncs prete 
contra cominum ut.ff. de publi.L.penultima 
probat tex.in.l.de-iure:f.ad munici. Na ; & 
his que aguntur inter ducs % ciuitarem folsi 
coam indice illius ciuftatis agi dcbet. 
Coufirmatur nam remedium extraozdinarii 
eftut fupea probatum eft.extra o2dinaria au 
tem remcdia dantur non filio contra patrez. 
_ C.qu Taduerfus quos.L.fifed maior à po- 
teftas ciuitatis in ciuem  patris in flius.ff 
dc iufti. + iure.lü.1.1.poftliminui.$.filiis.f 
de caftren.pecn.30 contrarium pbatur an 
fi duo bit cidè mbditui ufqeu defédei ad+, 
iniwriaz G ab alio inferreit. 1 ciuitas punit 
présoffédenté filii.f.5 parici p totii.Cofir 
mat. "fam fi ouo babéc ius'in re licet num 


ius fit xbilius alio tamen babens ius xbilius 


agit contra babentem us potentius fi oäpni 
ficat rem in qua concurrunt illa ouo iura.ff, 
ad.L.aqui.L. 3tem mella .$.fi.1. fi cominus 
feruum.c.ti.Côfirmatur. Tam li duo fit 
mini ciufdem ferui f unus in eum Delinqt 
potdt per alium coberceri.f.ad.l.aquit.L.i. 
Confirmatur. Tam piniuria repclléda L5 
conuocare amicos.ff.x vi 7 viar.l.i$.cuz 
igitur + à bomici fignificafti w fenten.ex 
côi.txlicto. Solutio.Quidä dicunt indiftic 
te  poffint concedi + ratio eft quia facultaf 
fndicendi reprefalias fuccedit in loui œxfici 
entisiurifdictionis. ed fi ciuitas offendit 
ciuem licitum elt fuperiozem adire ut.l.mc. 
tun.$.animaduértendum.ff.g me.ci. ergo 
cficiente iurifdicrionc Locus eft repacfalux 
pobatur per.L.fed fiex dolo.f.x dolo. 
Confirmatur na3 quelibet poteftas cenfetur 
Legittima poteftas cum quis benè utitur nô 
gutem Cum (poliat ut.L.ei cum qui funduz.$ 
tutoz.ff.procmpto.ff. de furt.Linterdi.$.q 
tutelam.£t fic dicit procedere binc inde al 
legata.  Ægo non putobanc conclufionem 
fic indiftincte ucram. ed puto diftinguen 
dian iniuria irrogata à chutate originis in 
furgit ex facto precedenti conuentione per 
qui effectue cft cuius alterius ciuitatis.Æin 
infurgat ex poft comiffo.primo calu n6 pol 
finc concedi reprefalie per ciuitatem couen 
tionis.nam appart æ lit pars coporis defé 
dendi tempore quo iufticiam paticur. flam 
aliter 40 nouam cinicacem non tranfit boc 
ius.ff.de féruo coarup.toli.ç.fi:ff. ospofiti. 
Li$.f leruus t.Lqueciq.f.0s ac. obli. 
Der quem infertar æ facto citip conuèti 
nem poit iufticisra non übent concedi rep 
flic. Secundo çafu procedit pacdicta loluto 


Lu pondera que dixit bar in tractatu te 
prefaliarum in quinta queftione principali 
uerfi.ad tercium queritur 


+ 


Caplin ç xxviil, 


Uarto queritur an cuibus + ba 

bitis p cinibus limitate tf.Æcec 

poteftas ciuitatis quo ad quid & 

ciuis ut.Lciues.C.tx incolis (ti 
pendiarii etiam ubi merentur ftipendium cô 
aeniuntur ut.Lmunicipee. S.fi.ad municip, 
Sscolares ctism quo ad quid ut ptegantur a 
rectoribns duitatium ut in prima coftit.ffoxz 
+ aût.habita.C.ne filius p pa.nunquid tall. 
bus repechenfalie funt concedende quida di 
cunt p bis in quibus habentur p ciuib? limf 
tate funt concedende r'eblalie ut fi fcolari in 
iuria infpectantibus ad ftudium fiat 7 militi 
in pectantibue ad miliciam ên allis non repu 
tentur De cosporc. Tondera que pdican£ 
8 bar..in tracratu reprefaliaus in quinta q6e 
paincipali in VÜi. ad quintum queritur. 1c. 


Capt cxxviii. 


Uinto queritur An fiex pacto 
uel tatuto ciues buius ciuitatis 
tractari debeant ut ciucsalreri 
us ciuitatis iplis concedi dcbeät 
reprefalie per ciuitacem in qua tractari dfit 
ciucs. Solo. Donderanda lunt uerba legia 
qfatuti. ‘Tam pilla Ybs tractentur nt 
ciucg non efficiuntur ciucs ut.l.utcis appel. 
lations.ff.5 v.figni.£tibi n6 per ia.0e arc. 
3 a ergo uerbaintelliguntur ut tractentur 
in bis que dc iure cômunt fieri dchent ut .l: 
ci qui fundum.$. hi tutoz.f. p empto ita fol. 
vunt quidam.. banc conclufioucm non cre. 
do veram pmmo credo iplsindici debere. 
Ham fatcoz @ per illa uerba non dt effcctus 
ciuis Kd ei oebentur que debentur ciui.faz 
boc pbant uerba a quibus recedi non debet 
nec coum ppaio fignificato.f.qui.1 a qui.l 
profpexit.f.de le.iii.l.non aliter à .Li.S.fi 
is qui nauem.ff. de exercito.ibi crgo con 
cedantur repeefalie ut fupea deductü eft ergo 
“flec obftat quod dicitur æ fibi concedi de, 
bent que de ture cômunt copetunt Tas 
boc remcdium feruata débita fozma non dit 
iure comuniinbibitum Zu pondera que di 
zic bar.in dicta reprelaliarum ln v.q.prin 
cipali in uerfi.ad vi.queritur balin autè.7 
idco.C.ne uxo? pro maritoin vi.col, 3 
num pondero quod nô tetigit proauus me? 
meus v3 ci qui pot pailus eft in iufticiam 
factus cit ciuis fint reprelahie concedende 
* concluditur æ non. Nam eft quodd3 coz 
pus mixtum ut ct uns ciuitas * collegium 4 
appellantur copoza ut babetur p glo.in ru- 
baica.ff. de colleilici.unde ciuitas pro co 
cf de compose fuo.ccfendendo ab iniuriis po 
€ 


430 


tat concedere reprelalias non autem proeo 
quodftextra corpusfuñ.  Juxtaillud 
quid enim ad nos bis que foris funt iudi. 
care ca.gaudemus & diuor. Érgo el qui tem 
pors œenegareiufticie erat forenfis licet po 
ftes efficiatur ciuis.non pofunt'de iure con 
cedi reprefalic ar.i.l.i. fi feru.f.poñitt. 
uide que dixit bar.in tractatu reprefaliarum 
in quinta.q.principali in uer.ad quartum 
ritur. Sed predicta limita nifiinferaretur 
in iufticia actu permanens put: fiquis tenc 
turin rem fusm."flam tenere dit actus con. 
tinausideo rationc prefentis in infticie babz 
ius petendi reprefalias.fecundam bal.in an, 
ten.1 (dco.C.ne uxo? pro marito.Uide.L.ff 
tominium.ff.de furtis?c.  Jtem pondera 
an bomines confederati poffint impetrarc re 
prefalias:fam fi cit fedus propter quod una 
ciuitas fubeft alreri quo ad protectionem + 
tunc idem iudicandum eft quod de proprio 
dinc.£t idco poffunt conlequi reprefalias. 
uide biLin auten.7 ideo.Cene uxo? pro mari 
to.uide.l.non dubito.f.de captiuis.gcquid 
bi dixerit bar . 


Cap. crtx. 


Eftatuidere te materia circa & 

conceditur boc & de 2cbns 7 ë 

clag Mas in reb? mobilit” illoaÿ 

contra quos conceduntur que 
reperte fnerunt in territorio ciuitatis conce 
dentia, “ed circa boc queri poteft de plu 
ribus.primoan contra rcos coum qui capi 
non poffunt uigoze reprcfaliomm inbici pof 
finc repecalie Solutiofifint perfone que 
capi non poffunt propter in babilitatem ilur 
gentem ratione ctatis uel furrozis uel confili 
um.tunc in coum resexercen poterunt r£ 
prefalic.ff. de-ius uo.l.fatis p in aut.ut nulli 
iud. $.neceffarinm. Sinautem in perfonas 
exerceri non poffunt propter quidam prero 
gatiuam cis a iure conceffaz ut funt fcolazes 
7 ambañatorcs. tunc nec etiam contra res 
corum quas deferunt ueceifariis pro ftudio 
ucl ambafiata non poterunt exerceri.Jn als 
autem fic.f.cc publi.publican . ‘Der hoc 
infertur folutio alterius qônis £ cce ambañia 
to? uel fcolaris fecum defert res aliorum res 
Aliorum.nunquid in illas exerceri poterunt 
æeprclalie dic æ non fi funt res neceffarie ut 
equi uel fimilia ut.L.cenforia.f. de uerb.fig. 
alias fic.  Tondera ca que dixit bar.intra 
ctatu reprcfaliaz in vüi.q6e principali i 5h, 
A primum queritur + in uerfi.ad fcundum 
queri£ uide bal.in aut.1 idco ca.n6 ux. pro 
ma. in octaus col, 

Caplm.c.xxxi. 


£cundo queritur an reprefalie 
fimptr indicte exer ceri .poifint 
contra bons exiftentiai terzito 


rio ciuitatis tra qua fit iducte'nt capisné 


« reducät itra terzitorii ciuitatisiducétis 


Druidam oicunt æ n6 quiaextra territorid 
néut.l.e territorium.ff. de iure o.iudi. % 
Lcum unus.$.is cuius.ff. de bo.auct. iudi. 
poff..cii.oc coftili.vi,  Tacterea ingre 


 diterritorium alienum conceditur «3 malo, 


ris tumultus ergoin bubio non uidetur con 
ceffam nt.l.non eft fingulis.ff.de reg.iuris. 
“banc couclifionem non credo neram 

am propter defectum iurifdictionis recur 
ritur ad manum regiam tcficientc formula 
is folempniter dicendi.£t fic ubiqs boc fe. 
ri poteft quia ubiq licitum eft cuilibet oxfen 
vcre corpus fuum ut.Lut uim.f.5 infti.7 in 
re 1.Li.C.ande ui etium in fimplici « gene 
rali conceifione #ba operari bent generalr 
at pferuntar.f.cc le.flt.Li.$.geyeraliter. 
ctiam contingeret reprclalixs nibtl opari ut fi 
contra cluitatem diftantem cuius ciucs ni, 
bil-baberent nec ciues accederent in cinita 
te indicente. Sicergo intelligantur ut in 
omnem eucntum aliquid opari poñfint.ff. 
Lea.Lf quando.ff.de re. du .L quotiens de 
regl.iur.Lquotiens. TDondera dicta per 
bar.in tractatu repfaliaz in octaua queftio. 
ne principali in Ÿ.ad tertium queritur. 


Caplin cxxxü. 


£rtio queritur Zn fi una ciui. 
tasindicat reprefalias otra alias 
poffit rectozi duitatis indicètis 
fcribendo rectozi ciuitatis côtra 
quam exercere repclalias in res ibi fituatas 
Dicunt quidam æ licet fi inexecutione file 
boc faciat ut.l.a dino pio .S.{.f. de re in .L, 
cum unus. $.i.ff.de bo. auc.iudi polf tamen 
boc cafu non eft ratio. flam indictio replali 
arum cit quoddam particular bellum ad at 
non poteft quis compillere alium d lubdini 
ut in uñbus frudozum bic finitur lex Coradi 


c.ominus. ic dicere non credo. ‘flam 


fupponit in cxecutionc fic poifit index La 
toz fie compellere iudicem bonozum etiam 
non fubditum ad excquendi  eft falfum q2 
par in parem non babet imperium ut.f.de ar 
bi.L.nam magrâtus.ff.ad trebelt.Lille a quo 
$-tempeftinum de clect.c.innocuit. ADale 
tame facit qui exequitur adeo æ ppter boc 
conuenitur coram fupiote luo . am tonec 
feruata iuris difpoltionc.Sufticis fuus côfcq 
potelt cffectum non debent offendi iurisre. 
gule.Tn nentro ergo calu uendicat fibi locii 
compullio. ed utrog cafu bonefte faciat 
excquendo quis ficut non deficiente iurildic 
tionc cum recurritur ad 2eprcfalias debet fu 
uarilicet compelli non poffit in ciuitatibne 
autem federatis de quibus in.l.n6 dubito.ff. 
de captiuls boc étentur de plano. Hondera 
dicta p bar.in tractatu xplaliag in octaua 
queftione peincipali Fu +. ad Groum queric. 


Caplm c xxriil. 


Eftat uidere x mateia contra 

_ quas quod pprie appellaë fubicc 
tum.Circa quod plusa quezuné 

£t primo queritur an fi cinitas 
medionolenfis repacfalias indixerit côtra bo 
nonienfes ucl bomines tx bono. poffint exer 
ceri contra incolas cinitatis bononie uci 
bononis.  olutio ifta uerba bonomentes 


7 de bononia idem important.f.deexcu.tu 


Lfed reprobari.$.amplius 1 ibi glo. oluto 
ifte uer ba uoccs bononienfes refpiciunt munê 
cisesut.li.f.ad municip.£t ucrbum munt 


ceps dit genus ad ciues 1 incolas ut no.C+ 


de inculis.l.ciues.probat tex-ff.ad munici. 
Lflit. $-municipes.er go inferendo de primo 
ad ultimum fequitur ex naëura uerborum 
contra incolas poffint exerceri r'eprefalte. 

bec uera quédo incole fubeunt onera ut.l.i. 
ad municip.fecus fi non fubeunt. Zupon. 
dera ea que dixit bar.in tractatu repacfalis. 
Fum in vi queftione principaliin Ÿ. ad pri 
mum queritur. uide bal.in aut. idco.C.nce 
uxo? pro marito in viti.col.in fine. 


- Caplm € xxritii., 


£cundo queritur retento code 
themate ut puta fi ciuitas medi 
onalenfis induxerit reprelalias 
contra bomtues x banonia fiue 
bononienfes.an exerceri poflint contra bo. 
nienfes alibimozantes. quioam diuit ® fic 
quia o2igo non mutatur.l. affumptio.f. ad 
municdip. _Ælioiftinguit an inducantur 
contra homincs de prouincia.71 tunc non ex 
crcentur contra alibi moantes q2 non cen 
fentur de prouincia ut.[ .prouinciales. f.ic 
merbo.fig.  Ælut contra homines tc una ci. 
uitate 7 tunc procedit une opi.Zer ci diftin 
guiit an alibi motentur tamen contra candé 
prouinciam * tunc côtraalics exerceri pol 
finc.aut in alia prouincia + tunc fecus per ea 
que no.glo.in.l.adoptionibus. C.de opt. 
Quarti dicunt æ fecundum paopriam figni 
ficationem uocabuli alibi morantes céfentur 
bononienfcs. ed fcoundum comunem ufum 
loquendi.fecus 1 comnnisufus loquendi p 
ualer.ff.nc Le.iii.Llibroum.$.æ tamen cali 
us.  Ætic contra iftosnon poterunt 
exerceri. Zi dicunt æ contra bono. 
nienfes alibi morantes onera tamen fubrutes 
bonoie poterunt.exercere Dinauté non (ub 
ent lecuout.Lif.ad municdig.11fed 7 re 
probari. (.amplius.ff.0c excu.tuto.t.i.cuns 
fcimug in f.C.oc agri.r cen. Dondera ca 
que tractantur per barin tractatu repla!is 
Fam in. vil.queftione principali in Ÿ. sd fm 
queritur uide bal.in at. ideo .C. ne uxoz 
pro marito in vi. col.uide ange.infti. De inf 
watarali.$.led naturalia in fine bar in.l.pe 


ninciales.f. de $.figni.30.ix imola In rubal, 
folu.ms.io.an.in addi.fpesin ti.de iniuriis + 
Dampno dato bal. in.[.fi cadem.ff. de oficio 
affefozum bal.in.c.i.be forma fideli co.in.c. 
flatutum.ÿ.cum vomen in ultia cof. Dypts 
bar.in.Li.f.æ quifa iur.bal.inA.adoptione 
C-de sdept.pe.de ancha. in.c.i. de iniuriis 
2 damp.dato li. vi.pau.de caftro in dicta.L, 
ficadem bar.in.L.buiufmodi. $. legatum .. 
delcaibar.in.Ltutelas. S.fi.f.5 capi.dimi. 


Caplm € xxxve 


Ertio qneritur An pofint exer 
cerireprefalie contra ciues 7 in. 
colas bononienfes onera fubeun. 
tes bononis qui ctiam funt ciues 
mediolanéfes uidetur  poffit côtra cos ex 
erceri. ‘am fipoteft ciitas indiccre cô® 
non fubditum Confirmatur.fam ppaletari? 
potelt petere ut ufufructuario denegetur lus 
utendi ppter contumaciam [um 1 econtra 
ut.Lii ppaictarius .l.boc amplius. $.fi cuz 
1.$.fequi.f.de-dampno infec. A fimili ergo 
fic bic in dubus ciuitatibus in eundem ciuë 
is ptendentibus. a contrarium tenêt q 
dam indiftincte rotio.  ‘Tlam hoc ius fuc- 
cedit in locum deficientis iurifdictionts fed 
cuites in cuem fuum benc poteft iuriidice 
tionem exercere ergo n6 fubicictur replalita 
ut.Li.S.utæ.f.fiquiste lice inf. Dec 
terea cuites tenctur defendere ciuem fuuee 
&rgoreprelalie indicre nor artabunt eus ut 
Luendicantem.ff. de euict.. freterca fi ciuif 
mediolanenfis artaretur tunc ciuitas côtra 
feipla 2dere uideret 2€ id q6 bêtur.f.d iure 
filci.Li fraudé.$.nco. Pac côcloné n6 puto 
ueram indiftincte.pmmo fi x facto no pol. 
fit ciuitas artare ciuem fuñ.ctiam ciucs ciui 
tatis contra quom inducuntur reprefalic op 
time contra cum exercebuntur ‘reprcfalic. 
am propter defecrum iurifdictionis inou 
cuntur ut fupra plurice tactum eft.  Gocd 
te iure non debet iurifdictio deficere cum 
iure omncs fubiciantur principif. ad.l.ros 
de iac..l depzecario ir.a.ili.c.cuncts p mun 
dum  ca.per principalem fed de facto. defi 
cit ga de facto no cognofcunt ficut igitur 
de facto deficere poteft cum non fubéitus in 
iuritur .-Sic 7 de dure fubditus de facto re 
fiftere pôt.£t fic recurripôt ad remedüi ex 
ordinarüi. fateo? ti @ fubdita ñ attabuit do 
mec {pälitez contsa non fubditum proceffum 
fucrit iuais ozdinc feruato nec procefŸ kntizi 
poff effectif pptez facti 2cbellion£.Tu pôder 
dicte per bar.in tractatu reprefaliarum ! vi 
q-principali in Ÿ.ad tercium qneritur. 
Capt cxxxvi 


Uarto quero an in mulieres bo 
nonienfes exerceri poifint appa 
rec æ fic. Tam in cis babet loc 

2 
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pfimisionaliC mem Contre, 


pu cm0 x rsiertés Hi vi 
nid derice coszatis œ 
bis din am & de.cmésss vi 


c.continait 7 ts sadiencé de fe. coco 1 


Cafecrrsvi 


Égtincocurite As contrs bo 
Bonicnies coatzs prouss po fta 
do polfent cr ri ul cris fu 
dentzs once tez  @ mon En 
daten_babita Cm Élus geo patre 7 boc ne 
dicat fbi locss fi Fosch-arat aura fs locis gocm 
kgiatis prisileso fade. Dccns star in 
ais fudeont Eer2. ot in probomio, Éc.. 
bec antan triz Tn ds atom fscuirations 
ubr voceri potrft at LE duss.6.cam aute 
fera. tu Etosod éctas  dcfco 
Laribus idem dicir de foristotns + bidcllis 
7accidentibes cs. Kcolar im mt LiC.dc 
mil. t7f5.1.Li #4 bo.se.ex mi, 3des 
de patre 7 2lisasnatis Qu irent 24 miben, 
dam from + acute ia fhahe #4 ind, 
Li. S.idem in go-faper arrto mencrir, 
Donder 2 e2 que mar raster fer bar in trac 
tatu replalisr me in so primcipdi in $.e4 
gti queritur 2-sie bar in à. legatis 


f.de indi. Ge. 
Capies CIxrir. 


Crano queries 2 contra bone 
giz.ambri es polfent exerce 


ri So.non poterunt al delete | 


bus.ff. de iudi. Lis .legatis + wide tx fc202 
pe.ca. fl. Tonderaca que prcdicentur # 
bar.in tractatu z reprelaliarum in sil.g5e. 
paincipali in uerfi.ad feptimam queritez ui 
de bar in.Lprima .$.legatis.ff.de iudichis. 


Captm cr. 


Ono queritur An côtre Bono, 
nienfes euntes ad nundinas pof 
fint crerceritex.cit in.f.uns C 
œnundinis ænon. Æntra 
euntesad rh Jacobum pts aliam pe 
grinationem poñlint exereri. rideo n6 at 
cleri.pegri.per totum.C.cGmuuis 5x fucce. 
autentic. omnes ibiliberi.  Ydem œeua 
tibus ad locum indulgentie propter tenen, 
dun boipiciam uel aliquid fimile in fuiciesm 
accedentium po indulgentis. Æn contra 
Bononienfes vagantes qui vi ventorum De 
ferantar ad ciuitatem indicentem exercer 
poffint riidco p n p ait.nauigis.C.tx fart. 
Adidemix naufralilixi Anctiztre 
illos qui in ius uocari non poffunt 
exerceri qui enumerâtur in.l.i.f. oc inins 
uoc.riidco non. Ratio flam fi forent cenée, 
paati non polfant capi multo minus p Dci 
to uf debito alteriushoc fieri poterit. £x 
quo infertur æ ( Dononienlis eligerctur tn 
poteftatem mediolanenfem tbi non pofet 5e. 
tineri vigoxc reprefaliarum. £t fi Sononiéf 
ret ad cinitatem A)Dediolañ.propter fanes 
confagzuinei.£t idem in fimilibus calious qui 
enumerantur in dicta .L.ii.f. de inins oc. 
Dondera nôta per bar.in tractatu repse. 
fliarum in vit.queftione pincipalt in. 24 
octauum queritur 7 in $.sd non queriter 
Tin $.24 decimum queritur cum fen.de De 
grinis vide bar.in aüt. oës pegrini .C. cäts 
de fucceF.ba2.in.l.ii.S.legatis.f. de indi. 


Capïm c xli, 


Æcimoqueritur An contre be 

nonienfem poteftatem mediols. 

ni {bi in iufticies faciente poifit 

concedi reprcfalic 34. 4e bel. im 

aût ut non fi.pigno.tenet œ fic p Lif. æ 
quiqiuf.  Ælü diftiuguunt an &ceri ta 
lem iniafticiam p que conueniri non polfrt 
officio dnraute el fit talis qua conueniri 16 
poifit uc.l.parelfag de iudi.+ Line magra 
ff.de iniurtist tunc non pollunt indici. fai 
Lo autem officio poterunt indici pains requi 
fito findicatoze nec debet requiri index cat 
tatis fu qifi ibi conueiri n5 debct ränc talig 
omili.C.ubi de ratio.agi oportet Li. + à + 
Cut omncs tam ciuiles  crimi L. ma 1in 
adt.ut iudifiue quoquo luffra .$.necfita, 
tem. Ginautem talis (it qua conéiri pol 
tuncpoterunt indici. Hanc olurioncm 
Ron puto ueram in bac fecüdo memixo. Taz 


EE 


el 
Û 
1 


repefslie indicuntur in defectä iurifdictüis 
deficientis. Si er go durant officio oucniri 
poffunt * in loco cémilfi ut in.1.ü.C. ubi oc. 
ratio.agi oports "1 ut oës ta ciuiles cri. i 
Liad qd él replaliis. M4 puto nera i pa. 
mébro ubi df æ finito officio polfit idici n4 fe 
nîto pft aueniri.7 iur.for fuari ergo fi € op” 
bocremedio. Satco? tamen œ utrocp calu 
ubi per uiam iuris non poffit arceri.recurré 
dum cflet ad 2eprelalias 7 hoc cafu non dt 
requirendus iudex ciuitatis proprie q2 fuper 
boc non poteft ius facere per iura fupea alle. 
gata.  Dondera no.per bar.in tractature 


prelaliarum in vi.q.principali in uerficulo 


ad primum queritur. 
Capfm clxie 


Mdecimo queritur ân contra: of 
ficiales potcftatis uel rectoris in 
iuftician facicntis.poilint indi. 
cireprefalie Jac.de bel.tenet 
fic. Ali dicunt boc nerum ubi offi.expile 
iurauerut rectozé ad facie ii iufticiä ut.C.8 
aduo.diuer.iudi.L.per bac.C.de execu.mili. 
Lpc.lixr. inautem officialeserprefle cô 
tradixerant non poffint contra tales indici 
Lquoniam.C.de appel:  Ginautem oficia 
Les nec confentiunt nec côteadicunt quia ab 
fentes ucl ignozantes tunc etiam non pollüt 
tiLiin prin.f.dema.côw. Sinauté fit 
prefentes nec confentiunt nec contradicit 
tunc  funt officiales xputati 80 mer of 
dus qui non uocantur ad cofilia ut funt no 
tarii 7 lociibaroarü.Lunc etiam contra ta 
Les non poteruut indici.f:x ma.conuc.l.i. 
Et ratio q2 n6 poterunt refiftere. C.ut onis 
tam ciuiles & crimLli.Soficinm. Gin 
autem funt officiales affumpti ad confulé di 
tunc contra illos poteruntindici.  Tlide 
bar.in tractatu reprefaliarum in vi.queftio. 
principali in uerfi.ad fecundum queritur . 


Ceptm cIxiii. 


Uodecimo queritur an cetrs cô 
fules priorcs ciuitatis œnegan- 
tes facerers iufticiam poffint in 
dici 3a.0 beL.dictt æ fic.Alii di 
ct boc uerÿ côtraprefentes. Secus tamen 
contra ablentes q2 contra cos ut confules in 
dici nou poterunt ut.L.i.ff.x ma.que in pri 
dpio. Doudera qu narrantir per bar.in 
tractatu reprefaliarus in fexta queftione pu 
cipali in uerficulo ad ter cium queritur. 


_ Capfm c Ext. 
Æercio œcimo an contra finigu. 
lares perfonss poffint indici pe 
aitus linocentes propter œlic. 
cum oomini uel alterius priua 
ti de quo non fit infticia Jaco.de beldicit 


non.q? n6 bet quis grauari prodelicto alte 
rius regula non œcbet de regulis iuris li. vi. 
Æilii contra per ca.00mmns xxii q.i.nam 
in fententia interoicti puniuntur finguli ët 
inocentes ut ca.f fententia de fentécia ex 
co.li.vi.fn belloiufto reperiuntux innocen 
tes.fcd reprelalie funt quoddam bellum par 
ticulare etiam licet captus fit irnocens ta 
mem Ciuita8 babet lus in eum 7 boc uidetur 
kruari. ondera no.per bar in tracturepac 
Glisrum in vi.q.prin.in.+.sd grtus éritur 


Captm c'xls. 


UÜartodecimo quero An contra 

bomines fubditos quod quid ci 

uitati boñ. non auté plenc indici 

poffint.Soluts fi fint cinitetes 
l'uniuerfitates limplicicer luppôite ciuitat. 
bonof.led ex pacto babent aliquas exemptio 
nes 7 igrifdictioncs contra iftos indici pote 
runt quis non funt fubiecce fed fi quo sd 4dä 
fe fubiccerunt 7 contra iftos ppter xiictum 
tominibabentis ess lbicctas non induccre 
tur réprcialie quia funt libere ut. .non dubi 
to.ff.ix captiuis fed ppter clierum dictaz 
cinitatum indici potcrunt ficut  bellum IL. 
citumfieri poterit.  foondera nôta p bar. 
in tractatu repacfliaz in vi. queftione pris 
cipali in fi.ad quintum queritur. 


Capt crlvi.. 


Uintodecimo queritur An tra 

certum genus bominum facere 

fint repfali.£t dice dum ft æ 
fic feruata forma. Tupôdera nôta p ber. 
fn tractatu repeclalisrum in si. queftione 
principali in $.ad Extum queritur 


Capittulum.crlvil. 


£fat uidere 0e caufa materiali 
ex que infurgant reefalie + à 
defectus iurifdictionis. am 
primo debet requiri iudex qui fi 
negligat nec baberi poteft recurlus ad fupio 
rem tunc côccdi polfunt. Circa boc queri 
poteft de pluribus. An requiri debest index 
ut iufticiam faciat ante® reblalie concedäf. 


Captm c xlviti . 


Z primo queritur.Quis Dcbeat 
inquirerc iudicem ut iufticis fa. 
cit.g.pars iniuriam paña 7 iu 
dice negligente debet odire rec 
toremn ciuitatis ppric 7 facerc fidem De reg. 
fitée + neglectu + petere ut fgrat iterato ut 
ifticifciat + té co negligête potcrüt idici 
ait requirat ptis requifitS phat in aët.ut 
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differentie d.in princpio coll.lil. Sondera 
ca que no.bar. in tractatu reprcfaliarum in 
fccunda.q-principali in uer.ad primi querif 


Captm cxlix. 


 £Eamdoaweritur an fi pars du, 

bitaret litigarc in cinitate iniur 

riam inferentis propter cius po 

tentii.Æn iudex fuus poñlit {cri 

bere ut i alios progèt iurifdi.l'eligät ar.iure 

ciuili.pro certis plonis utpute milerabilibus 

boc clarum æ ficut.i.in fi.C.quando Fm. 

peratoz inter pu. uidu.iure canonico laci 

pmiffum eft bodic per ca.ftstutus.$. ci uero 

de ppt.li.vi.quoad articulum impetrati. 

onis. Dondera ea que narratur à bar.in tra 

ctatu reprefaliarum in fcunda queftione bn 
cipäli in uerficuload fécundum queritur. 


Captm cl. 


£rcio quero quis iudex requir! 
debet ut iufticiam facint. Sos 
dcbet primo requiriiudex ciuita 
tis iniuriantis + tunc finegligit 
iufticiam facere adbibit proximum fuperiorè 
quo ocficiente adbibit principem in auté.ut 
diffe.iudi.in principio Quibus modus dcfici 
entibus omnibus {nducentur reprelalic p ci 
uitatem propriam que fuccedit in locum tx. 
ficientis iurifdictionis. in autem nô ne 
gligat fed in iufticiam faciat pronunciando i 
ique.tunc fi ciuitas babeat iudicem appella 
tionis deputatum ad ipfum per appellationé 
additur. Æt fi non babeat indiceatur rep 
falie.nam eft quod impatari poterit ciuitati 
œ non xputauit iudicem appellationis. 
Sinautem iudices appellations bis iufticis 
fécerunt tunc uidetur pars cftituta oi fubfi 
dio cum nôliccat tercio appellari nec uidèé 
poife dici reprefalie cum non tcfecerit ris 
dictio cd dici poceft æ'fi ob gfam ptis iniq 
pniciauit tüc poterit peti reftitut ut.l.p. 
fecti fto.ff.ùc minor. Sinaût ob gras illoni 
quiregunt tunc ptitenétur ad intereffe ut 
Cne lice.po.l.i.7 x bis qui po.L.i. + ficad 
interefe tenentur actionc in factum.ff. p lo 
cio.l.quicquam. Sinautem inique lata fit 
ex olo iud.motu tunc cit deftituta omni (ub 
fidio ut fupra dictum ft.  Prondera narra 
ta per bar .itractatu replaliarum in .it.qôe 
principali in uerficulo.ad terciun queritur. 


Ca.cli. 


Uarto queritur qualis iniufticia 

requiritur ut reprefalie inducæ 

tur So.p modico non indicun 

tur cum boc fit remedium extra 

o2dinarium quod non datur p20 mobico ut.[ 
kio.f#.0c in inte.reftit.1.L.fiolai f.de dolo 


requiritur etiam gp totaliter fi lei fee fi 
parcialiter.l.quotics.C.tx preci.impa.offe. 


am totaliter iufticiam non facit .C. de 


(eruis fu.l.mancipia +.Liit.<. in cum.ff. de 
damp.infecto. Tu pondera ca que pdicät 
a bar.in tractatu replaliarum in .i. dftione 
principali in Yit.ad quartus queritur. 


Caplm clii. 


: Üintoquero' Zn bicatur nô pof 
fe baberi copia lupioris ut fit lo. 
cus iurifdictiont reprefaliarum 
Solutô ubi non poteft baberi 

iuf nec 5 factotcé oput.c.ofs.xrii.q.it. 
1.Lnllus.C.ÿ indeis. Sinaüt d ture baberi 
poteft non tamen de facto quia non obcdiit 
tucidem.  Ginautem baberi poteft d iuï 
fed difficile eft baberi de facto utpute Jmpa- 
to? cum fit ualde diftans pars eft paupri 
ma tunc etiä cft locus.ff.de pig.act.l.fi fuus 
ff. de diuerfis + tempali paefcrip.  Pédera 
ea que tractantur a bar.in tracta.repfaliaz 
in fecunda queftione pzindipali in vficulo ad 
tertium queritur 1C. 


Capfm cit. 


Eftat uidere de caufa formali + 
bec eft duplex. fam cft forma in 
dicendarum 7 ct forma exercé 
darum . forma autem indicèda 
rum implicat formam dcfenfionis illius côtra 


_ quem indicuntur.£t circa hoc etiam 5 plu, 


ribus querendus.  Æt primo quericur quo 
fure concedantur bic diait aliqui quod fi c&. 
cedantur pillos qui non recognofcunt fupio 
rem ab illis oc peti non debet iure actionif 
nec per officius led debèt requiri man? regia 
per quan omnia expedicbantnr ut.L.ii.f.de 
oisine inris. Sol enis illud regrit qÿ ius 
gètii farcbat.f.æ ca pp'quà 2cedät fit ucra 
falus tamè defenfionibus illli tra quem cus 
boc fit iure naturalis ut in cle.paftoralis <. 
ceterum t re iudi.7 babenti repeclalias fuf. 
ficit oftendere conceffionem fine alio proccf 
fu + 2ecte prefumuntur cetera agitata.fam 
inftar eft faczilegii.C-tx facrileg.£t bec eft 
uera in territozio concedentis uerus.q2 gés 
tontra quam conceduntur uti poflet codem 
ture per titulum quil iuris. £t fi aliter 
ex pacto t hoc deberet cognofcere .ut puta 
arbiter uel ali incumberet cuius probandi 
li cui fant conceffe feruata fo2ma eoû que 
iuregentium requiruntur. 7 deo tucius & q 
fiat proceflus in feriptis redigatur. hoc te 
net archi.in c.uno de in iur.livi. Nam te 
net  preccdere debet monitio 7 fentencia 
fuper neglectu.£t ita fentit guido concoz. 
dienfis epifcopus. Sinautem repeclalic pe 
tantur ab bis quibus hoc conceifum eft a fta 
tutis.tunc ff Ratutum tradit odinem tunc 


o- tsruc a RÉ 


qe facultas concedendireprefilias procedit 


a iure ciuili cum ftatuta (int ius cinileut.L 
omnes populi.ff.oc iufti.tiure tnnc cb im 
plorariofficium officialis libellus pozzigi ps 
ditari 1 pcdi ut difponunt iura. Dondera 
nôta p bar..in tractatu repechliaum in ter. 
tia queftionc principali in Vfi.ad primi qrit 


Capim clüi. 


£cundo queritur quis compare 

re poffit ad impediendum ut idu 

cantur: Solutio quilibet 

intereft ic tefti.cuentens de re 

iudi.ca.cum fuper,  Fntereft autem populi 
contra ques indicuntur + babens mandatñ 
ab cor quilibet x populo admitteretur fifi 
mandato quia çuiullibet interdit. f.xope. 
_noui anun.Ll. i prouincisli.$.fi:. Ædmitré 
tur ctiam illi qui fant x populo indicentis. 
q2intereft ne iniufte iudicantur ut codem 
dure utuntur contra cos .ff. quif iurisi 
_Fubio.7 per totumnigus. Tu pondera d 


dixit bar.in tractatu reprefaliarum an.iiii.q. 


principali in uerficulo.ad iüi.queritur . 
Capncle 


£rcio queritur que tcfenfe com 

petant.illi contra quem petun£ 

Golutio.côpetit exceptio æ pe 

tens n6 folum babeat' ius peten 

di ue! ratione perfone uel iure competentisl 

œ paratus eft emendare ut.ca.ominus no. 

fer xxill.q.i. ed an poffit pacto mi 

tiari buic iuri. £cce cligitur rectoz ciuitat. 

bononie qui iarat'non petere repacfalias cô 

tra ciuitatem niquid obftabit exceptio re". 

nütiacionis  Go.pailus eft propter iniquä 

condempnationem tunc quaf in modum ap. 

pellationis recurritur ad iudicem poprium 

‘in locum axcficientis iurifdictionfs.fcd fic pa 
teft appellationi ut.L.fi.C.x tempo.sppel. 

Sanautem palus fic iniuriaz tunc pactii 

non.operatar cffectum q2 remitterctur oo 

lus futuus ut.[.fiunus..illud.f.de pact. 

7.L.conuencrit.f.ix pactis wta. ‘PDonde 

rano.per baz.intractatu reprefaliaram .in 

iii. queltione pricipali in Ÿ.ad quartii drit. 

Caplm cisi 

Üarto queritur qualiter confta 

bit oc iniufticia facta ul æ ca ne 

gatä.Sol.per acta primi imdicis 

uel per teftes requiri pôt prim? 

ludct ut faciat coplam actozum "1 fi non (a. 


2ss 


Capïm clyü. 


Olinto queritur. an ftaliqua ca 
piantur uigorcrepec{aliarum de 
tineriualeat utex primo an ex 
fecundo decreto. Go.fi idéc 
fant replälie pte citata et comparente 7 la. 
ta fuerit fuper boc fententiatunc ea dctiné 
tur ex ciudiut.ff.de reindi.l.a.di.pio.fin 
at ñ comparcat tC pmo dabif fnia ut'capiat 
ex primo decretout effectus tedio uéiat.£t 
fic contumax perfeuerauerit tunc dabitur Li 
centia detinendi ex co decreto. ‘Ton. 
dera omnino ca que predicätur a bar.in trac 
tatu reprefaliaram insiiü.queftionc principa 
Ein Ÿ.ad fxtum quezitu?, 


Capittulum.c vit. 

Éftat uidere de forma exercedi 

replalias indictas + circa boc g 

rendum eft œ plurib”.£t primo 

an licest illi cui funt conceffe 
reprelalie auctoritate ppria uel per miniftroï 
concedentis cape bomines contra quos indi 
cuntur.Solutio iaco.de beluilo tenet œ nô 
licet auctozitate ppoia cape perfonas nec ref 
fed indiciaria ut.Lfimiles .f. derciudi. 
Supplent quidam bo verum fi poteft babe 
ri copia iudicisals auctoritate ppria licebit 
ff.que in fran.crédi.Lait pretor.$.fitebito. 
rem.C.cx decuri.l.generali.£t hoc puto ue 
rum ponderari enim debs modus faculéatis 
concile 7 ille fernandus de refcrip.cum di. 
lecta 1.L.diligenter.f.mandati, ‘Dôdera 
nôta p bar..in tractatu reprcfaliarus in nons 
queftionc principali in l1.ad pm queritur 


Cap c Lvitii 

£cundo quéritur . An perfoñas 
captas 7 res tencatur caplens 5 
fentarc iudici. Zn poffit reueni 
fibi.Sofo. Jaco.de:bel.tenct g 
tenetur phtare iudici per.!.n6 eft fingulis.# 
dcreg.iur.ne flant illicite exactiones ut .L. 
illiitas.ff.oc offi.pacfi,  Æili dicunt tra 
pocdere in per fonts captis que bebent ad iu 
dicem duci ut.l.gencrali.C.de decuri. 7 de 
pace fura.fir.col.x."Res autem que capient 
ex caufa tudicati uel éx primo uel ex feaido 
decreto ut.8.tactum dt remanebunt penes 
capientes ut.!.is cuius. $.qui legatoz.f.ut 
in pol.lega.£t per boc non eft neceïe plus 
ire ad iudicem. "am fufficit prima confefio. 
30 bis omnibus puto ponderädam forma 
conceffionis ut.S.prime dixi.  Tupôdera 
n6.per bar.in tractatu reprcfaliarum in tx. 
queltione principali in Ÿf.ad fcüm queritur 

bar.in.l.gencrali.C.5 decuri.li.x. 


Capf c.lx. 
Értioquerictur. An + qualiter 
res capte uigorc reprefaliars uen 
dantur uclin folutum accipiant 
wel extimantur. Solo. Dicnnt 
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RC LA Ée Déders a que 


Brie caca 1cp2cfaliarus in 


Dons Gi péoriniis 6. sd tot ri. 
Caimchi 


T2 

Éxta hier ut.C 
dim ans. Es atzn co fériati cbreuc. 
reutian Souuc Sicmt aliquiboc feri pofle 
âu caie te CHE 2 pire Corum 

onem af pus À dl contra ques conceduné 
feoc + € acvér nt Gus fruits allegant..l 
iii£ctus Danc conduñonenf 


Dorecrendon ail ercigieur ego fidü 
regle. Ta somders ad 22 que Pic loquitur 
pres mens cts.5c7 bar in tracta repre, 
fier non de 572 gancpal in nerf.ad quar. 
Ene quete bar.o miEzr. 7 Oco. C.ncux 
2 pes mars 01 pour <ol, 


Can chi. 


Gars suerieur À qués ault fe 5 
faire Le re capt38 uigose re 
ar im Sualle cognirie adbi 
uses Ze.diom£ quioim 
G £cte cree phone Le qua resué dite 
uw igiutun Liz tamc d opus cidinaris 
Coguinote 222 ae fichu implorans 
ul: dues (6 ft sddini .Æ.de Fini: 
iauen as ft excufatio plene 
actikei sus mc dé oficium dudic. 
mp acer God fe cdicticactorem. ui 
Bus pc lune reptefalie + poterit 
Dpponere LE Drum iris illius u'unt co 
cie : mplitusn serione 7 sal de qui 
p 5 lnpre cucrum er La. C.de cden. 1.4 
Cat fur pen + Li. eden. Et fiet fup 
bo ju z cnice. ac condufo 
BEN LOU TE 7 ame be soc kcmdo mébro 
Par À ir in Ace roprfalie parte Citata T 
Compa" 20 + au éco perMézatz.tic da 
Tics & da cncufic poccdir geille x 


quissless cale dontwet 


| ali.tunc idem q? non suditur asie ee 


Rp Rene à 
cuias delictum leu ébiou ide font rep 
falie p.L.nas + fuus.f.5 

fabuLlicet. S.$.f.de bis qué dir ad cu 
etfivo.S-cum autem  Fll& dome cours 


ul ininfticiam fedit. Dicant #76 œ ant ét 
cractus index quia fecic iris 7 tic 
fudici n6 fuccurricur ut dicrz. LÉ quis &io 
Aat ft exactus index quis seche titi 
tian 7 tunc fuccurritur contra las 5 quo 
requirebater infticia nt.C.4 cxac. trio 1. 
miflinfii.x. Awdteramwetrtied 
populo tunc pccdit opi.ie.de are.i Bert in @ 
nau.qauftaou.1€ Dosdrze __n 
cantur a bar in tractata ri 
queftée pncipstiie Male nl 
uide bar 18.1 $.f..de #05 2 bay in 
at ut non fiant pignoss bar.1 22e. L né 
7 Puins .f.de nes.gef.bal.is ait. 1 45.C. me 
uxor p ma.ange.in.L f:#.f fée Gille 
dicat uide bal.in dictz LE. S.É.€.4 5. 


Capfr c Exési. 
Ecando hblequéter qurié An 


exacto fuccarratar contra rec, 

torcm ficar contra échitorem 

principalem at fapes dictas ét, 
Solo.Conueniendus dt direz principslss 
“ fi non dit loluendo banc restos ci ii cris 
debitoz facit iufticiam denezds.æ hic odo 
fic kruandus phaé.f,de ma. cGoe-L.1.ia prin 
de côte.fifci.debi.Lquoniem.  Crimo per 
uenitur ad officiales qui cum poifiont impelef 
mme 


ff.de cu.tra.di.Li.S.nunctractemus: Zu 
pondera ea que predicantur a bar.in tracta 
tu replaliaz in.x.qôe paincipali in-verf.ad 
… fecundum queritur. 

Captm clxv. 


£rcio queritur ÆAn-captus uigo 

re reprcfaliarum poffet auctori. 

tate propria bominesillius ciui. 

tatis caperc'in qua, captns fuit 

+ üidetur æ fic per totum ti. p quil iuris 
ff. Contrarium dit uerum. nam titulus p 
ilog iuris uendicät fibi locum in iuris exe 


cutionc ut fi una ciuitas induxit reprcflias 


iniufte contra aiam. oc idem Licet ali cô. 
tra primam.non autem loquitur in executi 
one facti ut f fpoliam te. liceat tibi fpoliare 
me. q? fic pemitterctur uindicta contra 
. To quod no.ff.ad.l.aquil.l.fciam. $.qui cam 
alr.recurrat ergo ad ciuicatem [uas 1 petat 
reprclalixs contra illam .ciuitatem i qua cap 
tusfuit. Tondera ea que prcdicantur 4 
bar.in tractatu repacfaliarum in x.queftiôe 
paincipali in uerfl.ad cerciÿ queritur bar.in 
Li. quil iuris ange.in.i.f.C. œ naui. 
bain auten.babita ne filius pro patre in pai. 


Captm cIxvi. 


Uirto queritur. An per ftatuts 
r'epacfalic concedi pollint in caf 
busal n5 pmifis a jure comunj 
Groto.Ciuitas côtra terras ple 
ne fubditus poteft permittente .L.comuni. 
Gred in terras liberas uel etià confederatas 
de quibns Loquitur.L.non dubito.f.de pact.. 
non potelt. Ratio. Tam in concefflonte repre 
faliarum utitur in caufe cognitôe de iniuiti- 
cia facta uel iufticia denegata. Æt fic in boc 
una ciuitas non poteft ftatucre contra aliag 
quia par in parem. 7€ o.uertitur.Æn ba 
beri poñlit copa fupioris denegantis iufticia 
facere 7 de boc nibil poteft una ciuitas otra 
eliam ftatuere. Tam non potet ftatucre p 
indicantur reprefalie non requifito fuperio. 
re dencgantis infticiam. fam hoc forct tolle 
re iurifdictionem fuperiotis de iure iuran.ue 
nientes.Lertio etiam queritur aût. tupioris 
indicentis + ipfa non recognofcens fuperio- 
rem 7 illa cuius auctoitas regrié.£t de hoc 
potelt itatuere ciuitas @ non requifita ca 7 
p anus pzo wcbito alterius capiatur.C.ix of 
agro.ocferto.iilbr.ficut ftatuitur in cafibus 
œ uxoz pro debito niri tencatur.C. qui.mos 
pita.côtrabal fatis + filius pro patre nt.C 
ocpriuil.f.lixil. Citio queritur an ftatu 
tum duitatis quo cauctur  filius tencatur 
pro'patre cclinquente polfit exerceri contre 
filium cxiftentem extra territorium ciuita- 
tisconcedentis. Sol.ant filits natus erat 
temporc velicti com a patre x tuncaut 
quericur miquid fieri poflit exccutio Ratnti 


contra filium alibi egiftentez + tnnc poteit 
ut.L.a diuo pto. S.penul.ff.de re iudi.7.Lcuns 
unus.$.cum bis.ff.ix bo.auc.indi.pol . 
Aut quaitur niquidcondi.cx lege ex il 
Lo ftaruto agi poifit contra eum 7 poteft..qe 
actio ipfum fequitur cui compctit.C.x lon. 
temp.prc{crip.Lf.  Tecuera ni fl an. 
£e ocliccum cmiffum ‘contraxiffet alibi vo 
micilium uel inde foret rationce antique oi 


ginis qe tuncills ciuitasut preueniens pofs 


illum ocfenderc abillo ftatuto. Siautez 
filias natus fit poft cômitfuin délictum . tic 
non agetur contra illum. "fai ftatutum in 
telligitur ox filiis-ante babitiss. te nora.L 
ân délictis. $.fiextranus.ff. ce mili.te.L.fi 
ticius.  Jtem dico p fftatutum babet æ 
anus œ una uilla tencatur pro d2licto altezi 
us. £ffectus de nouo bomoillius uille nô te 
netur p2o debitis antiquis.C.de decuri.L.p 
uidendum 1 10.dy.in.l.incola.f.ad muni. 
… Pondera no. fapienter per barin tracta 
tu reprifaliarum in prima queftione principa 
Lin uerfi.ad tercium queritur + in uerficu. 
ad quartum queritur 


Cap clxvit. 


£xto queritur. Æn per pactu 


poffit fieri licite ut unuf tencaé 

proalio. So. Der pactim priua 

torum expeellum non ut nô fat 
pigno.etiam Î pacifcatut @ exigatur alius in 
quo babet ins ut.C.ne filius pro patre p totti 
£t licet hoc n6 poffet ominus iludéx tamé 
dii poterit facere uel capi bomines fic condi 
cionatos. Donderaca que predicantur 4 
bar.in tractatu reprefaliarum in prima qe 
principali in" Yf.ad quintus queritur.1c.£t 
de materia réprefaliani pondera que no.bar 
in dicto tractatu 7 bal.in aût.7 i5.C.ne ux 
o? p marito.£t ia.de beluifo in auit.ut non fi 
ant pignoza.£t io.an.in regula non debet 5 
regalis iuris.li.vi.£t doc.in.c.i.de iniuriis 
H.vi.£c poit lecturam comini paui mei dro 
An ominus pollit concedere repecfalias 2€ 
uniucrftatem fibi fubditam pzeftatur refpon 
fum @ non. am fi potelt iure o2dinario co. 
bercere tale aniuerfitatem ceflat remedius 
céoëdinariu.lin puinciali.$.i.f.5 operis 
noui nuncia-per bar.in.Ll.admonendi .ff. de 
ture iuran.in vfi.nemo.7c.l.in caufe.ff. de 
mino.cum (y.maxime cum eXodinarius ft 
contra ius cômune fun poteft cocurrere 
cum odinario fm glo.in.L.i.$. unde querit 
f.de publicanis. 3 2ceffio repeclaliaru nllo 
jure ocedié (sin blidiiut.8. 2clufus p dis 
pauum mañergo nou poterit noftro cafu re 
prelaliarum fier: cenceffio.£t in bat opi .ad 
eft bar.in.Li.$.babet itarye.ff.fi quis te liber 
éffc'iuffus fit.£x iftisnafcitur n6 in fuauiis 
ilacio  ciuitas non poteft concedere repre 
(alias propter factum lui fubditique poteit 
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lure ordinario cobercerce 


De Dudllo: 
Capittuli.cixvti, 


ESTAT.NUNC. 

videre de duello in cuius 

tractatu primo queritur. 

Quid fit duelli. Secide 

tio quo iure fit pmlfas de 
dfum.£t quo inhibitum.Quarto propter gd 
fit permidus 7 ppter quid inbibini.Quinto 
pro quibus caufis licitum fit duellus,Sexto 
inter ue fit licitum. Septimo ätr dulls 
dum lt. | 


. Caplm cixix. 
Quid fit ducllum. 


3rca primum dico  duelli eft 
pugua copœalis deliberata binc 
inde duoz ad purgationem glo. 
riam uelodi exagerationem. 
Dixi pugna. Doc ponitur ut geuus.Dixi de 
liberata bincinde. Poc ponit ad differétiaz 
pugne que fit ad necefariam fui defenfioncz 
ut.Lut uim.ff.de iufti.+ iure 1.Li.C. unde 
ui 7.1.4. .uim ui.ff.de ui + ui arms.L.fcisz 
$.qui cum afr.ff. ad Laquil.c.olim d reftit, 
fpolia. 1 cle. fi furiofus de bomici. as pugns 
illa ñ & deliberatio ex parte aggreifi regl'aï. 
(ed ex parte agredientis benc.uel neutrius . 
ut probatur in dicta clef furiolus.  Fn bu 
ello autem utriuf tliberatio.Dixi ouorus 
2 tunc proprie duel. £t ide duelli nuncu 


. patur ad berendo cthimologicuocabuliinfti. 


üc con. $.dit 7 aliud xvi.q. if cupis xx 
di.dtrosx paben.cum fi.  Æt dixipug. 
na duorum ad differentiam tractatuni qui i, 
ter duos celebrarcur ex mutuo parcium cô, 
ceffa ut inft .de obli.cum rubeicis fequenti. 
bus. Æt dixi cozporalisad diffezcntiam 
pugne iudiciarie que fit ctiam inter duos ut 
pote ut actozc 7 reum ut.l.rem non nouam. 
$-patroni 1.L.properandum.C.tx iudi.1.c. 
fot.oc uerbo.fig.11a ibi nô contenditur uiri 
bus corporis fed iuribus.ut iuribus ftatim aL. 
legatis.  Dixi ad purgationem gloziam u 
odii exagerationem."fam per boc tangitur 
finis + clitiuntur fpecics duelli ut.ÿ.kequi£. 
Concluditur igitur de prefcriptionc duelli 
gencre ut fupza dictumeft. Tupondera 
q Dominus proauus meus egregic quid fit 
duellum difinit fecundum ray.de pena foati 
dicebat æ ducllum propric eft fingutaris pug 
na inter aliquos ad paobationem ucritatis. 
uide bal ï ca.i';de pace tenë.in süii.col.meli 
us dit dicere inter duos inter aliquos .qe 
propris duellnm eft duozum fecundum ange. 
in.L.milites.C.de teft5 militi 


Capfm cixx. 


Oualiter ducllum fumetur 7 quotu 
plex fit duellum. 


3rca feamdum eft aduertendii 

œ ducllum ut fupza defcribitur 

fumitur generalitez ut tctigi in 

fine defcriptiois.. Œpecics du 
el élicinntur per uerba polita in fine. ‘fam 
trea funt fpecics duclli.fit enim'duellum pp 
ter odii exagerationem aut propter .gloriam 
impublicum confequendam ex uiribus co2po 
ris.  AÆlut propter purgationcm alicui” 
criminis iniuncti.  Dtopter igitur odi 
cxagerationem fit tamë aliqui dolo odio ozi, 
ginalr naturali + naturaliter fingulari que 
apudinaturales forma (pecifica appellatur in 
ducuntur {e inuicem exterminandos. £t 
boc ouello non repio aliquid iure cautus {cd 
ex principiis naturalibus boc euenit ut ftatis 


profcquoz  quia fenfuali expientia boc eft 


compzobatum. Sit fecundo propter glozias in 
publico confequendam uit in publicis (pecta. 
culis cus ouo uires corpozis uarlis modiscx 
piuntur.De bac reperio iure-cautuz 7 ciuili 
7 canonico lege ciuili.f.ad.l.aquilias.L.qua 
actionc. ff quis in colluctatiôe 7.1. unice 
C.dk gladiatoribus.li.xi.de re iutÿ.Lomodif 
#f.5 bis qui nô.in fa.Latbletis.l.i.C.queref 
pig.ob.pof.L.fpecie n6 glo.infti.de berct que 
abintel.de..interdum. Lege canonics de, 
claratur licet id fiat etiam ppter purgatôem 
dc torneamentis p totum licet non fit ppric 
ducllum fed paucracium ut.L.qua actions. $. 
fiquisin colluctationc ..allegats. Sit + 
tertio ppter purgationem .f.ci aliqÿ crimé 
alicui imponitur 7 ad pbationem conuocans 
forte carens aliis pbationibus uel etiam non 
carensoffert fe phaturus in uiribas corporis 
duello fufcepto 1 puocatus fit fe purgat ut 
ctiam babetur un re cautum oc pugna in duel 
lionc ut.8.allaui 1.il.q.v.quañt p totamillé 
queftioncm + in lombar. ut.ÿ.plequoz cuns 
ilud membzum difcutictur.  Zupôdera ca 
quedixiut bal.in.L.ex hoc iure:ff..bc iufti. 
7 iure in Ÿ.octauo quero uiS bal.in rubrica 
œ editicia libertate tollen.in fi.per bal.in.c 
{0 pace tenen.ubi dixit etiam  toitura ñ 
permittitur nifi precedentibus iudicits. ta 
nec ducllum 7C.vide dim abb-poft toc.in.c 
Linifi.c clericis pagnantibus in duello vide 
Dim anto.in.c.i.tx Corno.wicia. 


Quoiure fit introducti ducllum. 
Captm cixxi. 
3rca torcium uidelicet quo iure 
. fitintroductum ducilum. £x. 


pedit fingulas fpecies duclli 8. 
politasexplicare œclarando, 


cites ingilie quo'iure interducätur + quo 
furainbibeantur. £t primo de duello pro 


ueniente proptez odûi naturalis ex ageratiôs 


ubi fciendum æ boc duellum cft introduc- 
tum iure naturali.£t fumitur ius naturle 
p2o idiftinctu nature pueniente ex fenfuali 
tate ad aliquid appetendum ut fumitur ius 
maturale po inftinctu nature proucnièteex 
racionabili intelligentia que comparatur na 
turali equitate.ct dt tercius modus inis ci 
uilis ut dicto ca.ius naturale.£ft etiam ihi 


bitum iure naturali côtinente precepta mo 


_ ralis Legis diuine ut fumitur quarto modo ut 
ca.ftatimallegato. £ft etiam inbituz boc 
duellum iure poftiuo fc3 canonico 7 ciuiti. 
Æxpédit enim  pez fingula œmonftretur. 
Dixi p hoc ducllum dt introductus jure na 
turali ut famitur pro inftinctu nature pro. 
weniente ex fenfualitate ad aliquid appcten 


dum boc fic œmonftratur.Quicquid eft p. 


ductiuum.caufe in mediate alicuius effectue 
per confequens eft productinus illius effec. 
tus Sediftud ius naturale originaliter icla 
nans ad fic appetendumn eft.caufa inductiua 
buius fenfualis appetitus ad ducllum ergo ë 
aufa duelli inductius probatur maio?.nam 1 
— paimens fufficienter in caufam caule prodüc 
tue fic-remote imprinit cffetuum.f.ad.Liu 
lia.tx ficc.Lnibil.C.eo.ti.ifi quis uocandi. 
Ldi.ftudeat + ca.fi quisuiduam o bomici. 
de ceteroin ca.prlbiter Probatur minos 
Pam ex naturali difpofitionc proueniente a 
principiis naturalibus 7 fuperionbus 7 infe- 
riotibus prouenit in bominibus uaria appcti 
tusinclinatio. am circumfcripto quolibet 
meritoul % merito tibi naturaliter placebit 
quod mibi difplicet 7 econtra ex naturli 
düpoñcione quis circumfcripto accidentali 
quocunq diligit + odit.quilibet hoc experi 
ripôt in fciplo.Sed caufa buius eft propte. 
rea attentis copozibus celftibus. Tam fi 
aliqui tempore natalium in momento natalii 
babeant uniforme correlpondentiam confi, 
gurationem celeftis + principia paterna cô 
firment in completionibus procul dubio fuir 
amaciffim naturaliter.fic fe repugnätes bic 
inde fant uiciffimi. Tam ab uniformitate © 
bet infurgere uniformis cffectus ut.C.ad.[. 
al. Lultma.ff.ad.LaquilLillud:  Ættamé 
ter bominem. hominem nt predixi prouenit 
ex fingulerinaturali difpolitione.que forma 
{pccifica apud natäilesnicupatur.nam atten 
ta naturali difpoñtionc fpecici bumianc inter 
bomines œcbet efle amicitia propter uniformé 
tatem Compleriouis relate ad formam burma 
Bém.£t propteres dicét iura œ inter boics 
thomines eft officium bumanitatis bincinde 
_ attendendum ati.fi kruus in fi.Æ.de krui. 
ex por. officlo.f.de neg.gelt. ibi glo.£t 
55 infurgit boc ex naturali difpofitione (péi 
ar boc naturaliter non ft reperire fi quis 2e 


currat p fpecies fingulas afallum. Nam inter 
fpès fingulas bantor é aüdam fcd auictio 
nis 7 Cobitatiois ppt unifozmitaté 2plexiois 
relate ad forma fpecificam. Sed'inter {pe 
Ciem 7 fpecié quandoo eft extremus repug- 
nâtic introductum ad alterius extimatôem 


ut dit in ancipitre 7 auibus aucupabilib my 


rilega  murib” canibus + leporibus + dc fin 
gulis puenit ergorx quadanrrepugnätie in 
diuiduali difpoñtione principioz fuperiozum 
7 inferloum effectum ut quilibet in fe expit 
illa tamen difpoñtio non'inducit regular ‘im 
mediate duellum fed p medios actus ad quof 
prie pucniunt.Sed tamen credo æ tanta 
poifet cife repugnantiaindiuidualis difpoñti. 
onis p fubito ad id puenirent + boc puenit 
Cm reguntur fola fenfualitate 7 nulloratio 


is liberamine.£x bis apparet conclufum q 


iter boc duellum introductum eft jure nie 
fic fumpto. 
Caplmclxxit 


£ftat nideré quod dicébas fc3m 

circa boc membzum dicébas enis 

 bocerat inbibitum ture natu. 

rali fumpto prationali intelli. 

gentia + ficiure gétium 7 iure naturalipro 
ut continent poépta moalia legis diuine + 
ture canonico 7 ciuilibocluce clarius mo 
ftrari poteft incipiendo a lege diuina. fam 
boc eft unum  preceptis œcalogi. n6 occi. 
des.£t fic lege diuina inbibitum + boc regu 
lare preceptum 7 fic det inftantia de yepte. 
qui occidit filiam nec tamen non peccauit in 
Lege dinina Judici.xvi.c.xrfii.q.».fi nô ts. 
Mon obftat p bec facta fut fpuffancti in 
ductione ut fcribit Æluguf.in lé.i.de ciuitate 
oi cranflumptine babet in.c.fi nô licet.xxv. 
q.v. ic ergo lege diuina inbibitum ft per 
ilud pecptum. on occides.Dentro.v.cap. 
Eft etiam inbibitum lege canonica de bomi, 
uolunt.per totum.f.di.quafi p totum.xxiit. 
q.v. Sinonlicet.  Æft etiam inbibitui in. 
re ciuili.f.ad.l.co.de ficca.1.C.per totum 
£t fi oicas ill iura inbibent bomicidium 
aoluntarium. £t fic boc genus duelli cx quo 
illud peruenit. Si bomicidium perucniens a 
ducllo introducto ex maturali difpolitione 
cft uoluntarium ex quo naturaliter eft intro 
ductu. Ergo illa iura f aftringunt bunc cafs 
Solo cft pmpta.'flam licet naturalis dilpo- 
fitio corpozca boc introducit cum naturales 
intelligentie dic tamen difponit contrarinm 
cui obtempandum eft. Tam illa naturalis dif 
politio non neceffitat pmmo manet liberum 
arbitrium.sxii.q.iii.de tirlis. 1€. Nabuch. 
odonolc +.c.ficut enim de pe.di.ii. # phüs 
fo etbicis.  Pmmo + Alftrologi boc cfficati 
us demonftrantes boc idem afferdt onde in. 
quit bartb. in tentiloquio in verbo decimo. 
Anima (apiens vominetur aftris. Dic ergo 
ficet difpolñtio corporea proueniat a _.. 

à 


439 


440 


principio tame nilis intelligétia manet “in 
contrariam difponit.Dici poffit de fingulis 
géneribus micioram moralium."flam nature 
liter finguli bémsinies 44 lingola indinantur 
aitia ot quidam fuperbi. Ouidam luxuriof. 
Qridam auari + fic 8 fingulis. Mec tamé ex 
cafintur ap prcdife neceffitantur ut.c.nabu 
chodonofor cri... inc dt p dicit 
phrister io anima tractu t motu quod in 
ter appetitum fenfitiug + intellectua'em eft 
quandoæ repugnantia. fan fenfitiy tédit 
in und itellectualis in slind.£t fi intellect 


uincat fenfum motus ct rationabilis + natu 


ralis. fic fi fpers faperios mouct inferiorem. 
Giantem econtra fiat eft motus contra na 
turam.£t fi (pera inferioz moncat fuperioré 
Écet enim motus lenfus perueniat a naturai 
dinando in uicium tamenfit contre nety 
ram nil obtemperct fenlus intellectui ut fub 
ditus tomino fuo 7 idem phüs primo poli. 

EF ctiam boc genus duelli inbibitum ini 
natural + fumitur p2o naturali intelligétia 
idem dft @ us gentium.boc probatur fic. nä 
ex natural intelligentia infurgit comunis 7 
naturéliscouitas difponensin céferuatio, 
nem uniuer fi + inde babuit oœtum ius poñti 
om ypmmo 7 uerins Loquar fit ipfe met equi 
tas iure naturalis aliquo addito nel de cre, 
tont.Lius duile.f.wiuft :7 ir, Cumer 
go naturalis cquitas tendit in conkeruatio 
nem uniuerfi.ergo repaobat hominisextima 
tionem que cit tendens ad mundi œcftructio 
nem.. flam quedam quorundam bominÿ exti 
mationes tendunt ad mundi conferuatio 
nem utputa cum mali ex terminantur.fam 
propter hoc intereft reipublice ut puniantuz 
#.cx publi Llicitatio.f.Laquil.Lita uulnera 
tus in £#.de fidciuif.Lfi areo de fenté.exco. 
cout famc. Æx bis aparte concluditur q 
liter boc genus duelli 7 inbibitum iure diui 
no gencium canonico 7 civili. 


Caplm c Ixxiii, 


De duello quod fit per gloiam quo in 
re fit introductum.7 quo iure fit inbibitä, 


Efat videndum de duelle quod 

fit opter gloiam uictouc ad 

in pablico fpectaculo quo iure i 

troductum eft + quo inbibitum 
Et dico & genus duelli ft introductum iuf 
natural ut famitur in fuo fignificato {cz p 
pro inftinctu nature poueniente ex fenfuali 
tate.Scd cf inbibitum iure naturali füpto 
pro iuregen.7 iure diuino. £ft'etiam inbibi 
Cum iure canomco t iure ciuili mobificatio 
ne tamé ut (tatin fubiciam. Declaremus lin 
gala ut dixi Dixi perat introductü inf 
mali fipto i (céo (uo fignificatoboc pbatut 
dicti €.6.px1:mo mébro. M fenfualis incli 
natio pucniens à pincipiis nacuralibus. 7n 


dacit ad efperientiam uirium coëporalis fo. 
Lam confequendam ergo inducit boc genus 
duelliinde pueniens cum pducens caufam 
pducit effectum nt iuribus ftatim allegatis 
in fupiori membro. oc tamen genus duel 


… eft minus deteftabile primo gencre attento 


utriu(g.  Mamprimum genus duelli fit pp 
ter extimationcm finaliter occafonc inimi. 
cicie naturalis manentis Doc ait n6 fit ne. 
cifarioad extinguendum fed uincèdum qù 
contingerc poteft fine exftinctione ergo boc 
minus œtetabile tamen actus bominii teftä 


inquid phis.iit.ethicorus qui fornicatnr ai 
muliere ut pecuniam inde trabat non mechia 


… Kdauarus. Si igitur fine ponderato boc mi: 


nusteftabile eft illo.Confirmatur. Drimum 
genus infurgit ex odio quod in fe deteftabile. 
ef fi fine caufa racionali pueniat ut in px. 
At bôc genus duelli fine odio puenit. ‘am 
7 naturalesamici duellabant in fpectaculo 
ad finem gloris confequende. Confirmatur 
3llud et minus deteftabile 40 minus diftat 
anaturali cquitate {3 boc fm gen? duelli mi 
diftat a nälicatate ergo phatur maioz.flam 
deteftatio  approbatio actuus pueniat a na 
turali equitate luper qua fundantur inbibiti 
ones 1 pmilfioncs iurisut.l, ius ciuile ff. de 
iufti.t inf +.c.naturale Drima difti.pbat. 
minoz."flam boc duellum non diftat sb cata 
te iuris naturalis nifi quia exillo fequi pofet 
bominis occifto qui actustendit in deftruc. 
tionez uniner{t-fuper qua egtate fundatur in 
bibitioleg.noue ciuilis ut.Luna.C.de gladia: 
li.xi.Cum tamen.l.ucteri non eifet facta in, 
bibitio quia fic fe occidentibus remittebätur 
actioncs ut.[.qua actôe.<.fi quis in colluc, 
tationc.ff.ad.L.acquil. Sed primum genus 
diftat a naturalicquitate.Drimo quia tédit 
ad neceffariam alterius ul utriufqexamina 
tionem uelextinctôem : Diftat eriam quia 
În fomite odii q6 naturolis équitas abhonet 
fi fine caufa infurgat.ergo boc deteftabilius. 
Confirmatur.3!lud et deteftabilins quod in 
totum nocct. Sed primum genua.in totum 
nocet 1 in nullo prodeft oc autez fecundi 
partim pdeft AMaior clara. am actus de 
nominantur lndabiles 7 uituperabiles raci 
onc laudabilitatis finis + uitupabilitatis cf 
finis in talibus ponderetur.ff.de ritu nupt. 
-L.fiquis in fenatorio.ff. de iure fifci.Lnon in 
telligitur .<.fquis palam.f. de int. lege ci 
furiolus.2Dinor probatur. ‘am primum 
genus fit folum propter examinationem mu 
tuam boc nocet. fcundum autem fit in pub 
Lico fpectaculo propter Leticiam + recreatio 
nem populi.t obboc ludus permittuntur + 
fpects. Ce (pecu. 7 ferui.x leno.per torum 
tlexcepta.Lfi.li.x.7.Ceexpen.ludozum.L. 


una.eft.grec conftitutio, "£xbisinferé 

-boc gen? duelli introductum iure naturali 
fumpto invfecundo fuo fignicato + ipfum for 
mious 7 octeftabile primo genre. 


— Cap cheri 


Quoiure duellumper glosiam 
ft inbibitun., 


… Æflat uidere quoiure hoc gen° | 


duelli cft inbibitum. £t dicebas 

Im inbibitü fure dtuio iure gen, 

iure pofitiuo canouico v3 7 cini 

li. Quod autem iure diuino fit inbibitum 
probatur.nam cum aliquid aliquo iure inbi 
betur ctiam omne id per quod peruenitur'ad 
illud. ed iure diuino inbibetur bomicidüi 
ad quod peruenitur per boc genus duelli.pra 
batur maioz per.L.oratio.ff. oc {po.ff.de fide.. 


tu. Lcun.l.C.de ufurial.cos in fi.C. deu. 


furis 2ei iu.1.fi.in 4.f,de eredi.pe. L (5 + fi 
lege.S$.3tem ueniunt.ff,de mili.te. L.paima 
S-ut fupra.ZNinoz probatur deutro.c. vil. 
monoccids. Mantes per hoc genus du 
clli pueniatur ad bomicidis luce clarius dt 
Confirmatur ille actus iure diuino inbibetue 
qui dt alienus s fonte caritatis. ed boc ge 
nus duellandi eft buiufmodi ergo. Siobatur 
maio?."flam caritas dt fundamètum omnij 
uitutum + excufiua-uicioum de pe. di.ii. 
caritas dt 1.C.ergo 7 quafi per totus prima 
partem illins diftinctionis 7 ficalienum a ca 
ritate (apit naturam peccati.£t ic inbibitui 
fur diuino.fS9zobat minor. Tam caritas dt 
delectatio dei 7 primi ut.c. caritas ftatim 
allegato.£t dilectio primi ficut fuüpfus in 
ca.prorimos x pc.di.it. Sced duellans i fpec 
… Taculo ducllat ut uincat proximum. £t fic 
diligit ergo inbibitum êure dimno. DL 
<ébam etiam @ erat inbibitum iure gentium 
quicft tendensad ocftructionrm uniuerf. 
oc genus ducliandi et buiufmodi.engo ma 
lo? probatur.Îam cquitas naturalis fuper 4 
fündacur ius gencium tendit in conferuatio. 
tien < augumentum wnigerf æ iufti. 1 iare 
Li,$.ius nacnrale +.Lex boc iure co.ti.Æ. 
Drobstur minor. fam hoc genus dueliandi 
tendit in dcftructionem + extimationem bo 
minis qui  ncbilifina pars uninerfi. pmino 
cf finis productozun.f.cc uluris.Lin pecu. 
dum.ergo inbibitum iuregentium.Confirma 
tar ille actus dit inbibitusiure gentium qui 
ait repugnans preceptis naturalis equitatis 
que € iplum lus gent uel eius fundamenti 
bocgenue duzllandi eft buiafmodi crgo ma 
ft probatur. am omne illud vit iure genti 
um lnbloitum contrarinm cuius dt preccptié 
Gi otrarloni cadem fe difciplina.#.a füttfni 
die duris.L.i.infti.eo.ti.i pncipio xxü. di.bo 
fpiciolum, * Drebatur minéz nas hoc é uni 
de preccptisiurifacntinm  quis nou locu 


… pletur cum aliens iactura nt.Lnam natura. 


fc çondi.inde. 1 regula locupletari x re. 
gubiur.li.vi. ‘oc ctiam eftunus precep 
tum jurifgentium quod tibl'non uis fieri alte 
ri n6 facias ut in principio decretorum.Sz 
boc genus duellandi repagnat utrig pcep. 
to ergo. Tam primo precepto repugnat i boc 
Pam ducllans querit gloriam de uituperio (o 
ch prorimi.t tamert fibi boc fieri nolls.ergo 
inbibitum iuregentinn. Confirntatur ile ac 


… tuseft inbibitus imregentium qui'eft fpecics 


belliin iufti.bac genus duellandi eft buÿmo 
diergo probatur malo, nam bellum inf lo 
Tam introductum eft iuregen.ut.L.ex boc iu 
Te.ff.de iufti.7 iure 1.1. boftes.ff. de capti. 
* poitliminioreuerfis. ADinos patet na3 
boc non eft inductum auctozitate principis 
nec propter necefariem defenfam ergo. 

Ex bis infertur boc genus ducllandi inbi 
bitum iuregentium. ed flatis predictis 
opponetur fic. ‘hoc genus duellandi fit pp 
ter experientiam foztitudinis que foticudo 
eftuirtus mozalts ymmo cardinalis. Sed 
uirtutes morales nec carum exercicia funt 
bibita iuregentium ergo n6 procedunt ftatis 
allegata.Qiuod autem bic fit'actue uere foz. 


. titudinisque dt uirtus moralis. nam in hoc 


genere duellandi fit expectatio aggelfus. 
Solutio pro euidentis buius contrarit ft at 
tendendum œ reperitur fortitudo uera que 
eft uirtus mozalis 1 cardinalis. + 1lla nec ei 
opationce funt inbibita iuregen.Œunt ctias 
fotitudines fimilitudinarie de quibus phis 
in cthlcis tractatu de fortitudine que fimili. 
tudinaric pticipat act? aggrediédi 1 expec 
tädi funt quinqg. "Na alig aggredit propter 
timozem quis fagientes de bello puniunéur. 
Quidan aggrediuntur propter cxperièciam 
artis bellandi nt (tipédiarif + ifti ut faciliter 
aggrediuntur fic faciliter fagiunt ut inquid 
phiis ubi.5.Quidem aggrediunt paopte iram 
non deliberantes periculum.Quidam aggre 
diuntur propter (pem non credentes fubetle 
peziculum.Quidam aggrediunt ppter glori 
am mundi confcquédam quia fortes laudari 
folent timidiautem uituperari.  3fte funt 
quinque fostitudines fimilitudinarie ad uers 
fostitudinez que dt uera uirt? mozalis 1 car 
dinalisexitit. Ædbocautem œfitucre 
fortitudo requiritur ixc conditio uidelicet 
@ operitur fcienter quis. ‘Taz opus igno 
rat f € op Ytutis ga paudétia deb reguls 
reomne op” vtutis. Sedo regrit æ cligés 
Æsrcio requiritur q eligat propter boc.i. pp 
ter bonitatem + boneltatem operis in fe non 
autem propter aliquod extrinfecus-Quarto 
requiritur @ operetur frmite? 1 œlectabili 
ter omnesfimilitudinarie de quibus (upia.d 
ficit fecundum plus + min? a were omnes tñ 
deficinnt in boc quia operantes fecundum il 
las 06 operantur. propter k.i.propter boni. 
tatem 1 boneltatem operis ic in propolita 
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ifti opcrantes ingrediendo 1 expectando 
boc genere duelli hoc faciunt propter'gloriaz 
non autem pzopter bonitatem à bonoftatem 
actus in fe.nec ctiam bic operantur circa 5 
debent ec colliguntur in bis que tractat 
phis.itii.cthico tractatu de fortitudines 
Ex predictis ergo infertur boc genus duellä 
diinbibitum iare gentium. … Dicebam boc 
duelli genus inbibitus iure canonico + ciuili 
Zure canonico clarum eft tamen remittetur 
quo1d pbibitionem + pmiffioncs tractat”leg. 
dinine qua boc duellum eft inbibitum ut.5. 
deductum eft pbat etism rubzum + nigrum 
de pugna in duellione licx ibi ponatur cl'icis 
qui idem in omuibus.2Oclius pbat titulus 
de torncamentis ubi decentibus in torncame 
tis dencgat ecclefaftica fepultura. hoc c2go 
caz. ed de iure ciuili äliter fit inbibitii bic 
aliqualicer infiftendum quia lege uel forum 
uidetur pmilfum boc genus duelli phat.tex, 
f.ad.L.aquif.L.q actôe.. fi as collucratée 
fiue in paucratio ubi apparct celfare actiones 


- penalem côtra accedentem in boc duello ubi 


pugiles colluctancur.lege noua .C.inbibituz 
ut probat tex.C.de gladiato.l.una li:xi.qd 
dicemus nt legem ueterem elfe cozrectam p 
nouim ut.L.non cft nowi.ff.de legi.bic puto 
aducrtendum @ pôt fieri pugna: n6 cruenta 
ubi non tenditur ad fanguis effulionis ut cus 
aliqui brachiis colluctant uel fimilibus mo 
dis + boc gens colluctandi n6 reperio iure 
ciuili nec ueteri nec nouo probibitii .ymmo 
ture nouo permittiütur fpectaculapzopter po 
puli recreationem ut C.ix (pe.7 fti.L.leno.p 
totum ti.excepta.l.lenonis li.xi.£texpen. 
ludozum per totum c.libao. Ft etiam fieri 
pugna tendens ad fanguic effufionem ut i toz 
neamentis in duello ad mortem tendente 
fa line dubio iu2c nouo.C.e inbibita.Luni 
ca C.d gladiato.li.xi.£t ratio inbibitionis 
ef tacta ubi probatum & 1plum inbibitu iure 
dinino 7 iuregentium lege aût ueteri apparz 
per miffum poterit'efe iure ciuili alias ius ci 
uile repugnabit iuregentium.  Fnboc con 
trario dubitaui. ed ponderaui .$.fi gs i col 
luctatione % mentè qui credo fuie legisla 


peritur * tercia pmiffio Q plat iuua actui 
Q pmittit 6m æ dici” p eccl. aliqñ pmittit 
cle.occidi' a indice feculari pftädo iuuarn qa 
iplum pofitine tradit ut.c. ci non abbomine 
de iudic.1.c.ad fallarionum de cri. fal. 1.c. 
nouerit de Ÿ.figni.Scüa pmiffio quia impe 


dimentii tollit 5 non facicbat prima ymmo 
folum penas remittebat. Lertia addit fcili 
fecundam quia fftat iuuamentum permi 


05 non ficiebat fecunda pmmo folum impe 


dimenta tollebat. “func Ÿba applicädo ad 
propofutum f bene pondero. S.fi quisin coL- 
Euctationc ibitex.remittit penam occidcuti 
in colluctationc  ibi fubditur ratio quia nô 
fit iniuric caufa erit ergo pmiffio prima penc 
remilfozia (ed nullibi repio cautus ii: æ boc 
duellum fit pmiflum fc5a nel tértia pmiffiôe 
in boc autem non repugnant  ius gentium 
inbibeat + ciuilis lex penam remittat ut.5. 
dictumeft. Æxbisin£rtur circa boc ge” 


duelli quo iure inbibit fit + quo'iuf pmiifus 


Dropter pmiffum + ppter quid inbibituz 
fit ducllum. 
Capt cixxv. 


rca quartum membzum quo q 

rebatur ppte qnid fit pmifum 

+ ppter quid fit inbibitum cft ui 

_dendum de duello qù fit caua 
pargationis quo turc fit inbibitii uel pmifuz 
" boc prie 7 ftricte duellus apud uulgares 
runcupatur.£t dico æ duellum eft inbibiti 
iure diuino iure gentium + iure politiuo ca 
nonico indiftincte iurc cinili regular. Sed 
fur lombardo in cäibus pmittit ut fubdam 
cum illos difcutiam.Qualiter duel boc pur 
gatozium iubibitus ft iure diuino pbatur fic 
lle actus dt inbibitus iure diuino p què fit 
dei temptatio. ed hoc duelli eft buiufmüi 
ergo pbatur malo? pillud pceptii. Mon tép. 
tabis dominum dei twi. DaobaË minor. fes 
tunc temptatur deus cum perquiritur aligd 
contra naturam  n0 eft pductibile nil mi 


raculo dinino fic ft dicere in boc duello puz 


gationis. ‘Tam naturale eft æ fortioz 7 in 
gzniofio? uincat minus fortem 7 minus inge 
niofum nec ccontra ficri potelt odinc natali 
SS3 aliqi minus fortia T min? ingeniofus fo 
uet iufticiam + per uclli qrim? ut uictoria 
obtineat ut iplius iufticis œclareé Gic ergo 
de’ téptat ut miracnlam faciat. Confir- 
matur ille actus dit inibibitus ture diino q 
ct ad i uentus fabicante diabolo. hoc duel 
lum ct buiulmodi.crgo probatur maioz.na3 
nil comune dei ad diabolus Incis ad tencboas 
ÆDino? probatur per Ca.monomachii.q.», 
* ca.confuluiftica.c3 1 queftione. Con 
firmatur ille actus cit inbibitus iure diuino 
per qué inocens dampnatur .boc duelhi eft 
bul’modi.ergo probat maior.fam de? omia 
vult dampnari inocentez #xii.q.ü.ca.que 
fitur per ca-fignâtit” de purg.uel ergo. 

Gecido dixi hoc duelli inbibiti iure gétüi 
oc pbat ic Flle actus dt inbibit? iure gen 
ti q repugnat n1li cqtate luper quo fidatä 
dtinsgentit.  Sed uelli purgatoriieft 
buiufmodi ergo patet maioz.Srobat minor. 


Tam Dicta catas int Delinquentes 
puniri innocétes abfolui ac in bec belle con. 


tingit quidoq}: econtra crgo inbibitirinrege 
tiun.Étiam repugnat illi precepto Qù tibi f 
uis in principio decretoram.  Diriiplum 
ibibiti iure canoï.boc daret de pur. vul.per 
toti.de depugna.1 duello per ü.q.v.ca.con 
fulnifti nf ad finem queftionis + orationca 
poifent reddi que reddite funt ad probandü 
@ fit inisbitu iure diuino ci ius canonicum 
imitetur ibibitioncs + permiffionce legis di 
gine.  Confirmatur 7 per boc pbaf etiam 
® ire diuino fit inbibitu. fam actus ille eft 
inbibitus iure pofitiuo per qué fit exdulio ob 
feruantic inris pofitiui boc duelhi eft b>modi 


ergo probatur maic2. fam fi obférusntia ft 


mandataa legepoñtina ergoobleruétie ex. 
chufio eft ivbibita.ut ficut propoliti in ppo 
fito fic opp.i oppoito.ff.5 bis q fi fun L'ali.iu. 
Liifti.co.in prin.xxit.di.bofpiciolä. Srcbat 


minoz.nam lure politiuo introducte funt ac 


tioncs tam ciuiles @ criminales + tota for, 
ma iudiciaria per qua proceditur ad iura p. 
tinet œclaranda ut.l.propcrandiaure.of. 
feratur +.L.una.C.de lit.contel.r.l prolata 
C-t fenten.7 ca. contra de proba. 1 uni 
cui reddatus quod fui xii.q.il. ai œcuotil. 
fini +.Liufticia.f.vc iufti.+ iure +.6.iufti 
cia inftit.co.ti. Sed ducllando bec cbferuz 
tis penitus cxcluditur.ergo duelli é iure po 
fitiuo inbibitum.  Confrmatur ille actus 
dft iuze poñitiuo inbibitus per què partibrs 
iufticia negatur .1 cifdé iniuria irr 
Red boc ducllum & buiufmodi_ergo probat 
malo? q7 ad bic fine promulgata hit iura po 
fitiua diuinitus per 028 principun ut.Luit. 
C.de Longi.tempo.prefcrip. viii.di.quo iure 
zviqiplacuit.  Drobatur minos nä boc 
duellum aliquädo côtingit innocente fucci 
bere in ducllo + fic fibi in iuriam irrogarit 
aliquando côtingit nocente. obtinere 7 fic 
n6 fit iufticia prouocäti.  Æx bis infertur 
boc genus duelli quod fit per purgationem 
criminis in peticione foe tnbibitum iure po 
fitiuo canonico indiftincte ciuili regulariter 
Dixi etiam r'egulariter iure ciuili inbibi. 
tum boc pucllum fallit tamen in duobus caf 
bus per.L.federici de pace tenenda + ciue wi 
olatozibus ut-puta fi quis intra tempora ps. 
cisbominem occiderit 7 conftet de homici. 
dio punitur pena capitali ut fractoz pacis.ni 
fi per ducllum probare uoluerit œ hoc k de. 
fendendo fecic à et ille fpecialis calus quo 
ducllum eft in reioptionc. Alter cafus fi in 
tra tpa pacis valneraucit puicé nifi p duell. 
probare uoluerit quod hoc fecerit fe defens, 
dendo. “ii duo cafus babentur De 
pa tenenda 7 eine ulolatoribus. legs una 
Drimus in.$.fi quis hominem infra pacem. 
Secundus in. $.fi quis allume ir cadem .L. 
An als auté calbus pmittitur iure lombar. 
Dorum nt.j.plequer.  Æx bisconduditur 


tercium principale membeum buius tractat’ 
f.quo iure fit oucllum introducti + quo iuf 


Wbibitum oiftinguendo fingulas fpés duclli 


Der prcdicta ergo patet explicatio quar 


ti memboi uidelicet ppter quid inbibiru fit. 
7 jphter quid pmiffum. fam ducilum paimi 


omui iure eft inbibitum + nullo permiffum + 


Ppter quid.8.apparuit. Si dc fecundo + fi 
œù tertio fingula tactu fingulis memtris ad 
boc ppoñitum reducendo.  Lurpondera ga 
per pauum meum tangit late bic cum caplis 


_ Pccdentibus quo iure introdnctum fit duel 


lam quo iure pbibitum quo iure permifume 
uide aliquid per bal.in,c.te pace tenenda in 
vüt.col .bal.in rubrica te cdititia libertate 
tollen.in f.ubi. dixit æ legibus regulariter 
bellum eff odiofum téaltat.l.i.C. 8 gladia. 
tonbus li.xi.uide glo.in.l.cum filius. $.fi. 
de le.it.Ænge.infti. w libertints .S.fiin ft. 


. Mide bar.in.L.qua actionc.$.fi quis .f.ad.f, 


aquiliam uide bal.in.Lex boc iure.ff.8 iufti, 
+ iure.£t @ fint phibita uide.b.abb.in.c.i 
& cl'ipug.in bucllo.£t ibi fubdit æ ifta bu 
€lla fucrunt innente diabolo fuadente.3dem 
dixir in.c.i.eo.ti.in fi.unde dixit abb.in.c. 
À. purgauulgari œ per ifta buclla bcusn 
temptariideo phibita + in.c.i.eo.ti. in.ü. 
CoT.7.0.abb.in.c.iif.co.ti.uide. d.abb. poft 
Toc.in.c. Li toneamentis + qnon fit lici 
tum pmmo phibitum ide fanctum thomam 
fa (cde.q.xxv.uide.d.Cardi in clc-pafto 
ralist re iudi in v.q.uide enge in cXuagñs 
lobänis. rxit.que incipit quia in futuroai ubi 
concludit @ duellum eft pbibitum + ins ci 
üile in boc fubicig iuri canonico uide.c. moe 
aomachiam.ti.g.#.71 que ibi prcdicantur. 


Caplm clxxvi, 


230 qbus cafibus purgatozium duellum 
permittatur. 
réa quintus principale uidelics 
in quibus calibus permittit ou. 
ellum eft uidendum tx prima (pe. 
die dichi dt  nullo calu 8 fcds 
Ipecie dictum eft Glirer De tertia fpecle nc 
nidendii ai la jura lombarde plurib? cafibus 
ufar ad finé tractat”  Ouwerédi dt igitur 
quibus cafbus boc duellum permittatur.ul 
tra duos fupa nominatos qui babetur in.L. 
federici de pace tenenda + cius uioletoribus 
GSo.permittitur duellum in crimine Lefe me 
iitatis cum quisalius impetit fuper illo cri 
mine ut i lombarda de publicis crimi.l.f gs 
"ef ultima. fit fecando ci dicitur urorem 
confciliatam in mostem uiriut i lombar.x 2 
fcilio mortis Li mulier teftultima. fit 
tercio propter féuriam conturbitatis comu, 
nis ut fi quis aliquem uocauarlt conturbits 
ut in lombar.de connicis.l.fiquis  Æliaf 
fit + quarto calu.de bomicidio cômido iter 
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in ut in lombar.de bomici.[. Liber bô 


Sie quinto in crimine pericidü 7 fi dicaé 
comilunrpropter cupiditatem bonozum ip 
fius ut ilombar.depericidiia.Lfi. fit fex 
to pugna de furto a feruuo cômiflo qui eft in 
fuga Î\ vominus uellet negare feruum fecifle 
fartum ut in lombar.8 fartis.l.fi quis 

£t dicunt quidam ® fait bec.l.côualce- 
furna fecundum quoldam.i.iniquitatis.wide 
licet p tominus tencatur pugnare pro Fuo. 

$it fcptimo in crimine adulterii ut fi quis 
accufetur adulteralle uxorem alterius lom 
bar .de adulteriis.Liii. fit octauo fi gs dicat 
aliqui mulierem adulteratum ‘1 fic probare 
uelic ut in lombar da.tx iniurtis mmlierii.i.iie 
incipit de iniuriüls mulicrum.l.pucllam. 
Ftem fit nono pugna fi quis coueniaé æ ma 
Lo ozdinc rem mobilem fiue imobilem poffide 
at xxx.an.ut in lôbar.de plcriptis.lfi quis 
alium af.L.ii, Fit decimounter côtrarios 
teftes ut in lombar.de teftibus fi quis ci al. 
tero quod procedit fi productätur abutraqt 
parte.  @inautem ab cadem pte tunc non 
fit duellum.fam aut acto? probat 7 codép 
nacur.Ælut nibil probat 7 abloiuitur reus. 
Se fab utrac pte producantur/7 cetera 
fint paria aic fit ducllum. fit undecimo 
proptcr débitum paternum contra filium ne 
gantem ut in lombar. qualiter quis fe defen 
dat.1.f quis poft martem. £tuerusintellec 
tus illius.Ldt  intelligatur debitus ex ma 
Lñdo. … fit duodecimo propter incendium 
fiagatur côtra malefactoré ut i lombar.qua 
licer quis & defen..Lfi quis alii . Non autem 
fit fagatur contra confultosem ut i lombar 
défilli confimililuna in fi.  Sit tredecimo 
p?0 adulteriout fi maritus dicat uxozè fuam 
adulteratà effe ut i lombar. qualiter quis fe 
deien.2c.Lfiquisuxoë. $it decimo grto 
fi maritus fuipicictur œ qs turpiter k babu 
exit ai uxox.£t intelligit lex turpiter tâgè 
do ut in lombar .quliter quis fe defendat 2C 
fiquisa mô.  Sic quinto decimo pro per iu 
flo ut in Lombar. qualiter quis fc deren. l.de 
furto. fit detimo fextoctiam ducllum p 1 
ueftitura ut fi quis dicat fe primo inucftituz 
7 de poffeffionc cicctum 7 alicuius idem di 
cat ut Lidem de inftitura 

Sit decimo feptimo p2o depolito negato. 
ut fi depoñtu fic ultra lolidos xx.ut. L.fi gs 
proie. Fit decimo octauo fi dicatur @ gs 
cartä per uim extorfit ut.l. fi quis dixerit- 
lôbar.Gliter quis le defen.2c. fit décio nos 
 libertate petira a fuo.L.fi gs fuus.Quidaz 
dicit p illa.Lfuit cantalcofana.Tu pôdera 
 dfg pauus me? bic logtur multi fapièter 
7 boc tägit bal.in ti.de pace tenéda i ca.i.i 
vii.col. ai fe aligd pbal.c.de cditi.liber tol. 
in fluide bal.in.[.negâtes C.de act.7 obli. 
lnocen.in ca.aj'olim de reftitfpolia. 


nter quos toiri debeat ducllum. 
Caplm cIxxvil 


rca fextum principale uidelics 
inter quos iniri poñfit duel eft 
aidendum qualiter duelli purga 
tozium inter principales regulr 
ficritbeat.£t dico @ boc habit regula tèto 
ture Lombard quo duellum pmittic in caft” 
fupius nerratis  Guellum fit inter principa 
Les. Sd illa regl'a fallit in octo callous. Dai 
mus ff iuuenilis ctas impedit. Sccid fictes 
œcrepita.  Tlam in.ca laboz 1 color. Terti 
us fi infirmitas aliqua oucllare phibeat.3fte 
tres cafus babentur in lombar da qualiter qs 
ke icfen. 16. 1.quaaip Lee 7 à piciô.i.ultiä 
Quarts cft fi Fuus qui eft in qualt poffcffice 
fuiratis pclamat in libertatem. Tam tüc 
tominus uellat p campionem ut in lombar. 
qualiter quis fe ccfen.[.fi quis fuus ppter ap 
petitum.  Quincus ficcecleliatica lit pfona 
puta clericus uel comcs caufas labent ad in 
uicem uel cum alils tunc pugnant p campio. 
nem ut in lombar.qualiter quis (e dcfen.l.fi. 
Gerxtusubi mulier acculatur d adulterio 
ut in lombar.e.ti.f.fiquisuxorem. cp. 
tinus fi ceftes actoris fant contrarii teftib? 
reitunc teftes actoris bent affumcre uni 
Campione 7 teftes rei affumere aliu ex tefti. 
bus met at in lombar.c.ti.fi quis cum altero 
Dctauus Di fcruus accufctur x furto in 
lombar . te fur .L. fi fuus cominum tx furto 
bodic tamen we confuctudine pmittitur gli 
bet babere Campionem. 


Capl cIxrviii. 
Qualiter fiat ducllum. 


Fra feptimum principale (cilics 

qualiter fiat Duellum cft uidé dus 

7 fic premitto p ouellum ft re 

dactum ad inftar iudicit conté 
tiofi. ‘am ficut in iudicio contentiofo fie 
actoz  reus udcex inftia caufam inftruen 
tia p que Largo modo lumpts p quibufamas 
œufam inftruentibus utA.i.f, ox fide inftru. 
ficuericatis xclaratio ut feratur diffinitius 
fententia. Gic in duello funt acto? + reus. 
utputa puocans 7 puocatus.index inftfa ut 
potcarma quibus fcinuicem pcutüit. ‘4 
ficut in iudicio contentiofo quis aliquando 
conuincit teftibus fcripturis + confeffionib? 
ut dc refti.{po.c.cum ad fcdem.Œic in duel 
Lo quis aliquando armis conuiucit coporali 
bus at ficut in primo ft æ fic côuictus + in 
cafu condempnationis fic a fimili conuictus 
inboc.  Æid fimilitudinem igitur iudicüt cô 
tentiof querendum ft de boc iudicio.f. duel 
lari.  Dondera in fimili ca que dixit bar.in 
Li.C.de Lit.contefta.in.üi.cor. 


 Aniuramentum de affu inter ducllan 
tes ft preftandum + per quem. 


Z ptimo quero An iuramentus 
de aftu fic preftandhi. Et an per 
prouocantem 7 prouocatii . An 
per alreg * per quem. £tiu 
Famenbi de aftu x boc indicio idem cft æ iu 
rementum de calumpnia in iudicio conten, 
tiofi forc ciuilis nel eccicfiaftici. x uidetur @ 
utraqiurare tcbeat. Tam iuramentum 
Calumpnis paeftatur in iudicio contentiofo 
per actorem 7 reum ut.l.i.+.i.C. de iura 
to calump.7 auct.principales co.ti.c£ c.t. 
per totum.£rgo bic à fimili cum fit cades ra 
tio:7 fic eadem inr'is difpolitio.f.ad.L. aquil. 
Lillud.C.ad.!.frici.Leultima o confti.traf. 
actocumfi. Golutio bic fuenit opi. uarie 
atrento iure Lombardo una fuit opi.7 fercur 
fuit mantuancum in hoc ivdicio duel. 
laripreftatur facramentus de aftu.sbutro® 
tamen ab actote pa reo. Et fic fecundii cos 
Corriguntur omnia iura loquencia de aftu, 
non preftando.adducunt æ babentur in [&, 
bar .qualirer quis fe defendat.1. metio. 
Ged illa lex babet quatuor intellectus.unue 
œ intelligatur in teftibus contrarlis ut poci 
us fiat ducilum @ periurent.  Secundus 
œ intelligatur in duchus contendentibus fe 
poffidere ut pocius ducllent æ deicrent. 
Zercits p intclligatur in co contra qué is. 
rat ft furtus cômilit. + ille uult inrare 5 
trarium.  Quartus cum duo litigant co2à 
ludice + unus ivrauit delato iuramento al 
ter uult iurare contrerium. ‘ooum len. 
tencia reprobariuidetur q2 non eft boc cau, 


turn iure pmmo contrarium exparte réi .ut . 


folua actoz iuret ut in lombar.qualiter quis 
fe defendat.Lf quisalium aftu.  Fallit ubt 
fit duellum propter contrarietaten teftium 
ut in lomnbar de teftibus.L.fi,r qualiter qnie 
fe defen.Lfiquis aialtero. Saunda fuir 
opi.car beneuentam qui uoluit diftinguere 
an quis acniat ad dudllandum in caufa ipluz 
tots'irer contingente.aut proifus aliena. 
Blut principaliter aliens. fecundario (ua. 
Fn primo cafuutpote cum quis prouocat 
aliquem fuper furto uel incendio fibi facto uf 
adulterio uxozis fuc.nic refert aut prouocan 
doipfum dicét tu cômilfti.aut dici fupicoz 
œ cmifris primo calu ds iurare 2e3 ele ita 
efe.iccundo cafu debet invare'æ inftam ba. 
bet fufpicioncm.x cum prouocat ratione (u. 
ficionis debet adicere caufam fupitionis ut 
pote p iplus uiderit Log ai uxozc fua 7 fic d 
alils. Qui at prottocat ad duelli-i cÿ alièa.i 
nô ppter aliquid amülii côtre fe -5 2t28 ill 
nt pote fuper crimine cum puocat fap crimi 
ne lee moicftatis tunc cum accedat nt reftif 
éebet iurare fic efle ue peeftatur iuramentns 


teftis nt.C.de tefti.Lfufiurandi de tefti ce. 


tuis 1.c.cum nücius ci fp. dicit in reout 
iuret rem fic non eife. ec opi.quoad facra_ 
mentum rei repzobatur ut.8. prima.Lertis 
fait opi,T fertur furfe papien£ uidelics æ x 
parte rel + puocatinullüim preftari debeat. 


ed ex parte actoris de actoz phatin 


lombar da äliter quis fe defen.i.fi quis aftu. 
Derco phant. Tam reus tenctur ad alte 
rum Ouorum uel pugnet uelrennuat + con, 
Bempnetur. ic igitur iuramentum pro 
parte rei nibil operatur 7 fic ut fupfluum re 
fccandum ut.L.ampliorm. S.in refatatoris. 
C.de appelf.L.non cogendum.$.fabinus .ff, 
te pour. Quarta fuit opi. 7 fuit cuiu(dam 
alberti qui uoluit dicere æ acto2 femp iurat 
preter in crimine lefe maieftatif 1 ttibus 
Contrariis 1 inuefticura predii. Jn reo 2co7, 
dat cum altis fter@ cum papienfibus 1 boc 
credo iactors uez p regularit Fftet fterg 
ia caffbus fupradictis-1 dit ratiout compella 
tur reus fe purgare non precedente aliquo iu 
dicio contracum pmmo uolunt iura ad mi. 
nus precedere infamiam + txficientibus p- 
bationibus exponitur purgationi de pur gs. 
canonica.ii.q.lit.per totum x accufat.qli 
ter ouo utibinota: ic igitur iurclom. 
bardo quo uellum pinittitur in cafibus.5. 
ehumeratis ad minus ex parteactoris pce 
dat iuramentum 7 iuramentus xcbet efle cô 
forme puocationf ut puocat t r'elexiftetia 
fic etiam iuret ut etlam of notatur inter iu 
ramentum caläpnic * ueritatis ut unum © 
credulitate aliud 5 ueritate nt dixit omin? 
‘karolus. 
Caplm elxxx. 


Jn rec autem non conclpio rationcm 
necelitatis iuramenti. 


Æin dato campione uni parti in cafbue 
a iure pmiflis fit Licitum dare alteri. 


£amdo quero miquid fi alicul 

partium betur campio in cafibul 

pmifis a ture lombar do qui func 
octout.8.notaui an tunc liceat 

alteri parti Dare campionem. Solo. hic 
ferunt opio. uaric. Zlliqui dicunt q fic aL. 
legant  habetur'in lornbar.qualiter quis fe 
ücfen.l.quociqu … Sallit in cafu ubi feruus 
contendit contra tominus.  @ecüda fuit 
opi.æ aiteri parti non liceat tanc cf ratio. 
Para Lx cunc in tribus cafibue permictit 
ergo venegat in aliis.ff.te Leg.l.ins fingulare 
f.ad municipat.L.i.f.fol.mat.Lfi cm votez 
C.oe pcur.lmarito te tranflac.prela.inter 
corpozslia cum fimilibus.  £go credo hoc 
ponderandum @ in boc refert hoc indicium 
Ouelli a iudicio contenciolo. ‘Tam in iudi 
cio contenciofo regulr quis per alius lituget 
* ppter hoc inuentus cft pcuratoris ulus.f 
8 
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tt pourat.l.i.1.Lufus. Sed in ducllo regu 


lariter lolum per fe * in hoc cquiparatur in 
dicio crimiali in quo non intcruenit piocurs 


to? nil ad caufas caufe allegandas.ff. depu. 


fudi.l.pe. Ç.qui ad crimen. 7.Lferuus quoqs 
$-publico.f.de procur.7 ca.licet 1 cauent 
ens de acn.Et dt ratioq? in perfonam pro. 
cur.non potelt ferri condempnatoria fenten 
cia.qz innocens in perfonam omini ratio: 

a? abfens.ff.de penis.l.abientem. &ic direc 
toin duello.fam in duello duéllantes ad p 
ftrationem perfonarum tendunt nt ex boc e 
liciatur ucritas per hoc genue probationis 1 
fic regulariter nô interuenit campio preter 
qui in cafbus premitfis. Si igitur emcrgat 
cafus dandi campionis ex parte unius 1 non 
emergat ex parte alterius.ille fous dabit cä 
pionem.Siauté utriq: emergat cafus utriqs 
dabitur nifi dicas propter equalitatem binci 
de fernandam ubi licitum uni det alceri ut.L. 
terminato.C.de fruc.7 lit.expen.de mut.pe 
ti Li.7 per totum.regula non licet de regu. 
iur.li.wi.t bec fapit equitatem led prius dic 
tum uerius de rigotc iuris. 


Capfm.clrxxi. 


An campiones dentur coualiter ubi 
bincinde dandi unt . 


£rtio quero qualiter in cafbus 

bindinde cum conceditur capio 

fict iplorü datio + conceflio. 

Solo. hic pondero  ficut per 
fduocatos in foro contenciolo caufa perozaf 
fic pez campioncs in iudicio oucllæi. £t fic 
inforo p ficut in mdicio contéciolo fieri de. 
bet equa aduocatorum diftributio ut.L. pui. 
déndum.C.de poftu. ic ubi bincinde fit cä 
pionum conceffio fieri debere equa ipforum 
ditriburio. Ja principalibus autem vud. 
lantibus non eft ponderanda cqualitas cum 
caufam ppriss ppriis uiribus copporeis fpôte 
ad eritum pducunt. 


En quilibet admittatur ad campionem. 
Caplm clxxxii. 


Üarto quero an quilibet admit 

tatur p câpione. Solo ut dictÿ 

cf. hic equipatur campio aduo 

cato.Sicut ergo quilibct admit 
titur ad poftulandum nift lit inf pbibit” ut 
Li.ff.dc poftu. ic quilibet admittituf ad 
officium campionatus nift repellatur a jure 
Repellitur autem fur ut in lombarda quatr 
quis fe defendat.l.campanioncs.£teft rot5 
Q? in famis.ff.de fur.L.non poteft.£t fic fuc 
cumbit prefumitur rationc paoprii delicti fuc 
cübere 7 ali criminofi grauibus criminibus 
beretici ratione predicta 


Cantin cIxxrit. 
3h cuiusctectionc ft duellum . 


Uinto quero in cuius electione 
eft oucllum. Solutio reglariter 
in electiôe actoris ficut dicimus 
iwiudicio contentiolo.boc babe. 
tur in lombar.qualiter quis fe œcien.i.fi quis 
amô. fallit in criminc lefe maïeftatis ubi 
ex neceflitate cogitur duellare £t fi aliquis 
dixerit agam ut in lombar.c pu.cril.f.1 0 
imuris mulirum.Li.  TDonderactisz que 
pdicauit bal.in.c.i.5 pace tenèda fix. col. 


Capt cIxxxitit. 
Qualiter oxcbeat o2dinari. 


Exto quero qualiter xbeat ovdi 
nari ouellum. Solo iure non eft 
cautum fcd confuctudince fuatuz 
œclizatur locus amplius in ciui 
tate uel extra quitlocus circüclaudatur cor, 
dis. ta miffo banno nullus audeat intrarc p 
ter Ouellantes nec audeat tumultum facere 
propter quan altera arsoffendi poñlet. £t 
fudex.crit ibi in locoex quo uidere poffit 
utrüi ouellantium + qualiter unusalius re 
cipiat ut finaliter iudicet in duello. An quis 
fuccubuerit, Tondera ea que bic dicuntuz 
per proauum meum quia funt mcmozia digna 
2 ucrum predicat dicens bic feruari confue. 
tudine. am ita uidi obferuari ymolc. 


Captm cixxxv. 
Quibus armis debeat ducilari . 


Æptimo quero quibus armis de 

beat ducllari. Solutio iure lom 

bar. permittuntur fpata fuftes 

ut in lombar.de refti. Lfi quis aï 

altero  qualiter quis fe deen.f 
mentio x boc debent ele cqualia 7 'a iudice 
preftari é 

Cap cIxxxvi 


An fi arma frangantur ucl cadant de 
bearit alia dari nel fublzuari. 


Ctauo queto quid farm fen fu 
ftes unius duellantis frangütue 
uel cadant.Æn débeït alia dari. 
Etuidetur fic. nas dicit tex 
tus @ pugna debct fieri cum fuftibus + {cu 
tis ut in lombar.qualiter quis fe defen.l.më 
tio 7 in lombar.dc tefti.L.fi quis cum altero 
fed ntfalia darentur non firent cum fufti. 
buscrgo.  Confirmatur. Nam fuftes in du 
ello equiparantur tefti. inftrumenjis ig iu 
dicio contentiolo.fed in foto contentiolo fit 


multiplicatio pductionis teftius + iuftrumé 
: torum etiam fi sliquorum dicta frägütur an 
te publicationem 7 noticiam dictozuz ut in 
auit.de tefti.S.fi uero de tefti finitatis + cle. 
detefti.c.ti. = Quidam boc tenct in frä 
gente lecus fi cadant quia tunc debet impu 
tarifortunc.  Ahidicit pin nullo ca, 
fu funt preftanda (ed imputari debxt fornie 
fu. Ali dicnt ftari confuetudint. Sup 
boc cgo credo opi.(coam fore-ueram .f.œ nô 
fint alia preftanda (iue cadant fine frangant 
rfi aliud babest confuctudo que operari pôt 
effectum ut dicit lex.ff.te legi.i.tx quibns. 
C.aue fit lon.confue.Li.xi.di.confuctudis 
i.di.confuctudo.  £teft ratic. nam in du 
cilo ut dixi in principio tractatus queritur 
aliquando œ contra naturam ut min? foz 
tis 1 minus indaftriolus uincat fotiorcm. 
7 magis induftriofum quod aliquando con. 
tingit cafu incidente ergoutera: ducllanti 
dimittendus eft fubiectioni cahui quivus fe 
libere compoluerunt alias tranfirent. nà du 
elliad purgationemindicti.  Confirmatur 
nam fi diceremus dare noua arma ubi. cade. 
rent. fic a fimili diceremus ducllantem cadè 
tem fub'enari quod eft ab furdum. Tam pp 
ter bos cafussliquando contingit potentio, 
rem fubcumbere + in boc monftratur iudici 
um divinum . 


Coptm clxxxvit. 
Quis prius percutere debeat. 


Dno quero quisin duello per. 
cuterc ocbeat. 7 uidetur 
cis.nà boc iudicii duellare cit fi 
milisindicio contenciclo ut.8. 
tactum dt fepins .fd in iudicio contentio. 
fo actoz.prio porrigit libellä reo  poftca re 
porrigit refponfiones ut in auten. oferatu 
C.de lit.conteft. 7 ca.i.cx libelli obla.ergos 
fimili prouocans primo percuciet prouocani 
3n contrarium uidetur q2 reus fanorabi 
Lior eft ut .Lariauus.f.tx act. obli.+ regu 
la fauorabiliorcs .ff.ic regulis iaris. Regule 
in penis de regulisiuris li.vi. Sol.credo 
prima partem dcram nec obftant allegata 
io contrarium qe Üla iura Loquitur in finib? 
judicioum ann f r'eftat nili indifinitina (e 
tentis qe tunc fauendum & reo. Sed cica 
principia fauendhan eft acrori ut.l. f quisin 
tentionc ambigu .Æ.de iudi, +. inter ftipr 
lantes.$.i.ff.de uer.ob.uel dici poteft œ hic 
non cf ferasndus oedo fed locus eft preuen 
Cioni cl ctiam concurlui.  Dondera quis 
bic que dicuntur per pacamum meurs iure nô 
pedoantur ftamus er go ad confuctudini qua 
mediaute fruaretur ultima opi. proani mei. 
ta uidé feruart àn contingentiafacti . 


Capln cisxrxit. 


An fiterminari n5 poteft uno die alio 
poteft finiri .Ælue maria gracia plcua vo, 


Æcimo quero.An fi oncllum ter 
mingare non polfit prima die pol. 


fit ad fequentem diem cheri. 


.… Solutë.Dicog fichicenim 
nec fiiatur inftaurandum ft, Zu pôder 
Dicta per bal.in.c.i.in ti, x pace tenen. in 


ix.cof. de 
Caplm crxtix . 


Fin fuccumbens cheat in expenf con. 
ixmpnari. 
Mdecimo quero.Munquid fucai 
bens in Sucllo ocbeat in expenf 
condempnart aducrfario. &oïo. 
ad fimilitudinem idicit contéti 
of quo uictus uictori condempnatur in ex, 
penis ut.L pperandum.<.finsutem.C.cx in 
Dit.Lterminato. t fruc. 1 lit.expenfis + 
C.finem tx lo 4 contums.1.c.calumpnias 
te penis. Doifet fic in Buello dici victus uic 
tori.1c. Tu pondera œ forte non effet le. 
ue Dicere non xbxat in expenis condèp 
nari maxime Cum iuraucrit cc aftu ut fupra 
tetiglit ominus pauus meus + fuerit quel 
côdempnatus ex plumptionibus.f. ex duello 
Pam iudex œbet elfe mitigt quand pce 
Ditur ex pacfumptionibus fm bal.in aiit.ge.… 
neraliter.C.tc epi.1 cleri.in.iiri. cof,ergo. 


Caplm.cixxxr. 
An luccibens paniatur pena talionis. 


Codecimo quero. £ln pnocans 

in Ouello fuccumbens paniatur 

pens talionis.Sofo. Ad fimili. 

tudincm iudicii criminalis con 
éentiof ubi imponitur pena talionis accufs 
ti fucccmbenti ut.c.fuper bis œ accufic. % 
clicet.e.ti. TL. C.te accufit. ft in duello 
cun Oucllatur ppter crimen puniedum ad 
publicam uindictam, 


Ciplin.cirzxri 


An fuccumbens poifit x codem acc 
fr'i in mdicio contentioio. 

Ærtiodecimo quero.Æn puocäs 

ad duellandum propter crimen 

fuccumbés + condépnatus pol. 

fit © codem crimine acculari is 

iudicio contentiolo. Solutio. Doffet oici 
cum ire chuili duellum purgatorium non sp 
probatur yamo penitus Tp2obetur ut.l.nns 
C.5 gladüto.li.ri.x if canôico ut 5 pugna 
i duello + parg.vül.p toti + êt i pri.tcrar? 
8.fuit cactü bec dificô.L.fpbata peret pludi 
cum daridice difcenfioni. £t fic non obftat œ 
& delicro ciuidem (plus non fit querendus 

g? 
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ut.L.licet in fi.f.nau.cau.fta.r ac.de bis de 


accufatio.a? illa iura loquitur cum peior ex 
gminatio 7 difcuifio fint iuridica. £t licin 
fertur æ abolutoria latu in duello non parit 
exceptionem rei iudi.accufare uo'enti in in 
dicio contèciofo. ‘ec uera nifi confuctu. 
do regionis aliud induceret ut uidelicet fer 
uaretur ins lombardorum fecundus cuius di 
fpofitionem perfecutus fum bunc pañlum. £t 
fic limitate funt folutiones precédentium q. 
ftionus. Lu pondera qo ea que bic narratur 
per cominum prosuum meum decidunt que 
que per eum tanguntur fupra proximo capi. 
quafi non fit Locus in fcriptioni nifi ex con. 
fuctudine feruarctur ius lombardozum . 


Caplm cixxexit. 


An defitens a duclloincidat 
inturpillianum . 


Osrto xcimo quero. funquid 

prouocans ad ducllum propter 

crimen publici defiftens a ducllo 

incidat peram turpill.£tuidet 
@ ficad inftar criminalis iudicii contentioft 
ut.Li.$.fquis autem.ff.ad tur.So.iure coi 
ñ pocders q5 ci iu.colit f'pbat boc iudicii 
ut.5,@3 quo iure pmiflu poñct dici ex eadé 
cquitate iplum punienoum .7 dico arbitrio 
iud.cum n6 fit lure cxpcffa de officio de le. 
c.de caufis in fi.ff. de liberan.L.i. 7n penam 
enim turpill.non credo iplum incidere ci pe 
ne fint réftringende ut.L.cum quidam. ff.de 
liexcep.1.$.pene. de pe.di.i.regula in pcis 
de regu.iuris Li.+i.bec ut dixirure lombar. 
do proccdunt.flam iure comuni recedens a 
ducllo non punitur pmmo talis legi ob tem 
parat 7 profequens facit contra legez. 


Caplm c lxxxxiit . 
An poñit defiltere cum licétia iudicie 


Ointo decimo quero . funquid 

prouocans ad duellum jure Lom 

bardo poñfit defftere cum licen 

_ cia iudicis appart æ ficad in. 

ftar acculantis impetrantis abolicioncm. ff, 

ad turpilliamim.Labolicio 4.L.fi quis inter. 

ueneniente 7.1. demiciamus.C:dc abolicis p 

totum.  olutio iure comuni boc claret 

qui fine abolitione poteft 7 benc facit iure 

lombardo. Credo ctiam  iudex ex caufa 2 

cedere poteft ad inftar accufatozts ut fupra 

allegatumeft. Zu pondera q2 idem tenuit 
bal.in capitulo primo de pacc tenenda. 


Oltimum capïm. 


An prouocans defiftere poffit ante 
litem conteftatem fine pen. 


Exto decimo quero. Æn prono. 

cans ad duellum defiftere polfit 

fine pena ante litem contelta.* 

cum etiam quero quando popo? 
cisalit ficut i iudicio stété.i duxilolis dica£ 
conteftari. £t uidetur æ ante poffit finc pe 
na defiftere.nam ante lit.conteit.non dicit 
gs agere (3 agerç uëlle ré ra.ba.hoc pli er 
goañ defiftere n6 poterit.Côfirmatur nä'añ 
lit.conteft.cfütenti pcitur.f.de in ins vo. 
LŒuiscrgo. Confirmatur p.l.fimetu.C. 
x adulter.+.L.mile..focer.ff.e.ti. 1.L.qfi 
tum.fadturpilf.  Jn contrarium facit.l. 
Fn fenatus. $.qui poft.ffad turpillubi phat 
tex.p oclftens ab accufationc ante lit.con_ 
teft.incidat in turpill.dem pbat .L.per.C. 
oc calump.Solo. ec queftio prefupponit 
tccifionem alterius queftionis .f. quando lis 
pporcionaliter dicatur conteftari in boc in. 
dicio ouellari videt æ poft unam pcuffiones 
actozis * aliam rei quia in iudicto contétio. 
fo fic fit conteftatio per petitionem 7 contra 
dictionem fecutam ut.[.rem non nouam.ç. 
patroni.C.te indi.+.l.una.C.be lit.contel. 
rLunactict.  Ged prima percuffio ba 
betur locolibelli.  Secunda quftarco 
ef contradictio ergo fic fit Litis conteltatio. 
Contrarium credomerum videlicet q flat 
tis conteftatio cum puocat afferendo quod 
crimen cômilerit + ille negat æ boc ficuerü 
patet. am poft litem côteit.prcitatur facra 
menti de columpnia in auit.ut liti.iu.in me, 
fit.in prin.1.Li.C.bciura calump. ed 
duellantes poft banc Ybalem puocationcs + 
contradictioncm nn'ant 5 aftu ut fupra dic 
tum at. Ancipit ergo ouellum a Sbali puo 
cationc kd percuffiones babentur loco phati 
onum p tetes 7 inftrumentsa que fiunt poit 
lit.cont.ut lit.non cont.p# totum. £t fic 
modifica folutiones queftiorif qua quefiui gs 
primo percuterc debeat. ‘ac folutionc p 
miffa principalis queftio incidat in queftôem 
ill3. An pena turil!. nendicet fibilocum ante 
ht.conteft.71 glofunt contrarie vna eft in.! 
miles. $.focer.ff.de adult..fait bu. tenet 
œaonincidat.  Æklia eft in li.i.C. ad tur, 
pit.  Æ£c fuit asonis qui tenct p incidat 1 
am credo ueram p.l.infenatus. $.qui poft. 
f.ad turpill. Æt per autentica qui femel.C. 
quomodo 7 quando index.  ZLamen dicit 
pe-paccularo? penitere potéft anteÿ reus 
citatusueniat.  Gicintelligit.L.quefitum 
ffad turpill. £t fimili modo bibitue folutio 
Pmilfe queftionis loquendo de inre Lonbardo 
utlupra.  Tupoit tractatum pondera q8 
in federici conftitu. fub rubeica de preftando 
iuramento a camplouibué cauctur q polt 
Campiones circulum pugnatorum fecerunt 
prout cft moris ingrefi corporalia fubeant fa 
cramenta iuxta probabilem credu'itatem co 
rum credunt Dominos pro quibue pugnam in 
trauerint ucritatem fouere 7 fecus omui ftu 


éio pagnaturos pro dominis fuis nec poffune” 
© pad'ciæ non dimicabunt tali t tali modo 


pats dentibus.Sed ad confufioncs alterius 
alter ex toto poife conctur de quo uide bal. 
in.c.i.depacetenen.in.x.cof. £t pôdera 
quia in fequenti.c:ponitur de pena falfi cam 
:plonis T p tominus nictus p penaz falfi cam 
pionis pôt in integrum reftitui fcut & effet 
yictus per fallos teftcs, Ftem œ fallo campio 
ni quifdenter dcisrauerit cbet mutilari ma 
us iure comuni tberet puniri pena qua 
fuifet punitus reus œ crimine intentato.L. 
Lpoft prin.ff.deficca. Stan pondera qe 
Sridericue in quadam conftitutione que in. 
cipit confnctudinem .dicit fi miles fuerit 
is qui ad pugnam impctitur et eques fe uolue 
rit defendere. Aduerfarius cius uis miles 
non fit eques fimpliciter eum impagnet. 
£teconuerto fi pedes fuerit qui défende 
re nititur licet is qui pugnam obtulerit fue 
rit miles. non ut miles {cd nt quilibet pugil 
alium {ncufatum impugnet." boc videtur p 
bari per textum ibi defendentis. Tam œxcbet 
elfe electio qualiter melius fe defcndere ua 
lat.  Etpondera q7 codem in Loco often. 
ditur œ babens duosoculos fiprouocat ad 
duellam babentem unum oculum tantum x, 
bit unusoculus ci claudi.  Ætidem indigi 
41 aliis in membris ut ibidem.  Æt pon 
ra @ ille qui tctigit Icxagefimum annum 
uel eft mino? xxv.snn:po fe pugnare mini, 
mc tenctur.Scd pro fui defenfione poifs po 
mere carmpioncm.Uide bal.in ca.primo in ti. 
«dé pacctenenda. Paulus de Lignsnoin. 
ris utriufq Doctor . 


Explicit tractatus de Bello Compila 
tus per me Johannes de Lignano minimii lu 
risutriuly Doctozem Jn ftudio Bononien 
f.2D.ccc.Ix.preccdente forti exercitu con 
tra Ciaitatem qui caufam dedit tractatui ut 
Gcolaribas caufa fort exer cicii Doctorun 
gutem (ubiceretur correctioni, Deo gratias 
æuirgini glorioic dus ADatri fanctiüfime : 
dus (pou katherine toticy celefti curic . 


BIEN. 


TABULA, 


TRACTAIUS.ISTE, 

te bello prima fui diuifionc di 

uiditur in tres partes princi 

pales Quaïrum ultima in fex 

tractatus diuiditur 7 fubdi. 
aiditur prour tibi per tabulam iftam clarins 
tmonftratur rubeicellis fuis fuo ozdine col. 
locatis re 

Prima pars principalis. Quid fit bellum. 
2 qualiter ocfcribatur. 

Gecunda pars paincipalis te diuifioue 
belli + qualiter diuidatur, 

Lertia + ultima pars paincipalis ponit os 
dinem trâctatuum. £t diniditur in lex prin 
cipales tractatus. 

| Drimus tractatus we fpeciali bello celefti, 
Qualiter bellum fpeciale celefte dit inuentif 
+ menfura fpecialis bumani belli  naturali 
tcductione (prialis belli cosporum celeftium 
ad bella terreftrias 

Qualiter fecundum  Æftrologos % natu. 
r'ales phô neccifario ft dare bellum. 


Secidus tractatus. 
De (piiali bumano bello.fm theologiam. 
De fpiiali bumatie bello Fm moralem phiäs 


 Lertius tractatus. 

De uniuerfali corpozali bélo.£t ifte diui. 
bitur in (ex cractatus. 

Dèimus Qualicer iure gentium babuerit 
gtum bellum uniuerfale co. soale. 

Secundus tractatus tertii principalis.f, 
quibus liceat bellum indicere uniuerfale. 

Quibus primo + principahiter + quo iure 
+ contra quos bellum liceat indicere sniver 

Le 

An aliis a prin.liccat bellum indicere uni 
ucrfale. 

An bllum motum p Fmpatorem contra 
eccleñam fit iuftum. Et an teneantur fubditi 
in boc obtemperare. 

Quid econtya iuris fit cum fapa billum 
mouct contra mpatozent. 

Lertius tractatus tertii pricipalis.f. que 
fant aggregatiua belli, 

De legionc  cohoëte + g 1 quot neceffio 
in eis requirantur. 

Qualiter milites(e habere debeant + cui 
obediant 7 a quibus abftinere pcipüitur. 

Qu ptineant ad officiuz ducs beili. 

Qualiter uarie puniuntur milites p ut ua 
rie delinquüt. ; 

De fortitudine + iphius natura x que fos 
titudo dicatur moralis 7 queud.que bellus 
ducit ad finem rectum 7 que non. 

An fortitudo fit uirtus cardinalis 
vf.1 gencraliter uirtutes liil.paincipales di 
Gutur movales. 

Quid fit uirtue. 
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De triplici fpécie boni + generaliter . il. 
cardinales uirtutes eliciantur a bona. 

Qio 7 Gliter quis ir bello poffs dici fortis 

Quis fit pricipalios actus fortitudinis . 

Quot gencribus fortitudinis quis utatur 


inbello . | 

An fortisin bello deveat pocius exfpecta 
re mo2tem @ fugerc. VS 

An militesuna cum comitiua fua uirili. 
ter in boftes prorumpens 7 iplos totaliter co 
fringés 2tra midati indicis fit capite puni. 

An duci bello capto ab hoftibus fit'uenia. 
conceden. 2 

Quartustractatus ter cii principalis.£t 
diuiditur in ouas fui principales partes. 

Dia ps.f.p tencatur ad belli accedere. 

Ana tomino moto iuftobello tencitur 
mali ad b:llum accedere propriis expenfis. 

An fabditi uni baroui mouenti gucrram 
contra regem luum tencantur iuuare ipuf 
abronem contra regem . 

An fubiiti wni baroni mouenti guerram 
altero baroni teneantur ipfum prüno ul re- 
gem mouètem guerrä alteri regi iuuare utri 
ufq; mandato ÿno concurfu recepto. 

An vafallus non ligius ououm ominoz 
utrung ucl alterg + qué iuuare tencatur. 

An uifallustencatur innare ominum à 
tra patrens uel pater contra filium . 

An ciuis duazum cinitatum tencatur luuaf 
unam cont/2aliam. 

An uafsllus uocatus à domino tencâtur 
ipfum fcqui in partibus ultra marinisad pu 
gnandum contra barbaros . 

An erui ubiq téneant {eq dfim ad bellus 

An liberti uocatr fequi teneantur patro. 
num ad bellum . 

An agricole uocati tencantur fequi tomi 
um äd bellum. 

Ain confederatos feu colligatos poifit domi. 
nus prouocare ut ipfum juuent in bello. 

Ain fuboiti à qui ratione iurifdictionis 
tantum tencantur ad bellum accedere. 

Si pars {cz de perfonis nonafrictisad 
bellum libere accedentibus diuiditr in (ex 
principales partes. 

Drima pars tx libere accedentibus. 

An libere accedens obliget fibi illum i ©? 
feruiciun uadunt fi dampna inde pacitur.. 

Ain cômodatarius tencstur comodanti 
quos arma in bello depditirefarcire. 

An prouocans contra fpoliatorcm prouo 
ce ad bellum accedentis aget ui bo.rap.ut 

urti. 

Æn non uocati (ed proprio motu acceder 
tes ad bellum obligent fibi illum in cuins 6 
uicium widunt . 

an non uocsti Kb proprio motu acceden 
tes ad'bellum  uiriliter profiftentes obliger 
fibi curs illum in cuius feruicimn uadunt re. 
nuentem 7 contradicentem. 

Secunda pare de accedentibus q? tenè 


tur adantido2a. s 
an talisagat contra illus qué iunat 
Lettia pars accedentibue proter gloëi 

am confequendam. 

Anitales obligent fibi illum in cuias fer. 
uitium uadunt. 
Diuarta pars x accedentibus quis loca 
nerunt operas fuas. 
An tales agant contra conductorcm. 
LL uinta pars dc accedentibus animo po 
liandi. | 
Æn talibus actio.competat. 


Gerta pars. 

An chericiad bellum accedere poffint. 

An ftipendiarii in Ælamania conftituto 
falario per ducentem agant contra eum qui 
dum venirent amiftt totaliter ftatum fuum. 

An ftipendiarit affumpti in Ælamania pez 
dnitatem Jtalicam conftituto falario par 
num qui dum ucnirent ciuitas uiolenter oc, 
cupaca eft per tyränum agant ad falarium in 
totum uel pro rata uel ad quid. 

Quando (olui beat ipendiaris anin 
principio menfis cuiuflibet anni an in fine. 

an ftipendiari fe abfentantes etiam dc 
centix tomini aliquo temporc perdant falari 
um pillo temporc. 

an ftipendiarii qui culpa fuire nohit tote 
tempe firme fuc perdit ftipendius totius te. 
porisantantum pzotfx quo non Fuierunt. 

an ftisendiarins feruire poffit per fubftitu 


an ftipcndiarius pdat ftipendium tépose 
quo{nfirmatur. 

Quintus tractatus tertii principalis.f. 
fpolits * captiuis qui fiunt in bello. 

an capiens in bello efficiatur dominus pe 
fone capte 7 rei 7 an fit locus poftliminio. 

an capti in bello duarum cinitatum effici 
antur ferui  dominum coum queratur. 

an capta in belloeficiätur capientium. 

an in bellisliciturn fit infidiis uti. 

an confecutus in bello totum fuum inter, 
cie poifit iterum aduerfarivin in iudicio con 
uenire uclbellum iterato contra où indicere 

an mo’ientes in bello faluentur. 

an prebus « poffeifionibus ecclcfic copa 
1 bello bellarc liceat à fuper hoc milites con 
uocarc. 

an licat epifcopis ad bellus acceder fine 
licentia pape. 

an prelati p tempozalibus que tenent sb 
Fmpatoz tencantur foluere tributum pbel 
loabeo indicto. 

an capto in bello iufto fit miferendum. 

an ecclefia xbeat bellum indicere indeis. 

an degentes in bello qui pagnare n6 pol. 
funt gaudeant in munitatibus bellancius. 

an liceat prelatis ratione temporalis inrif 

dictionis bella indicere ut cos intereffe + ad 
bellum alios oatari . 


an liceat prélato pro fufuria fubditi fui in 
Dee bellum indicere + alios & iniuriätes 
n bello capere. 
an delegatus pâpe poifit indicerc bellums 
ideft inuocare brachifi feculare. 

an bella iadicta per ecclefiam contra 
excomunicatos fint in exitozia. 

Sextus 1 ultinus tractat? tercii bn 
cipalis per modum tabulc (cs quot funt ge 
nera bellozam & quibus reperitur ï iure ex 
preffum. 

Raartus tractâtusteci principalis 
fcilicet de bello particulari quod fit obtutela 


fui 7 diuiditur in octo partes paincipales. 


Daeima pars. 

Quid'it particulare bellum . 

Secunda pars. 

Quot fint fpecies particulares belli 

Lercia pars e r ; 

Quuoiure inducté fit particular bell 

Quarta pars fcilicet quibus Liceat boc 
particulare bellum indicerc. 

an clericus côpetat hoc bellÿ indicere 

an cum liceat clerico fe defendere etis 
occidendo hoc fibi liceat in ecclefis, 

… anbiceat clerico celebranti inuafo fc'5 
fendere  occidere 7 fic continuato officio 
cékbrare . 

an bsptifanti confirmanti + in ungen. 

tiosdinanti + fimilia facramcnts conferenti 

i9 uafislicitum fit collationem üllozum poft 
ponere inchoatunr. | 

an precligenda fit mozs in ulu facerdo 

tis cum puerum in moztis articulo baptilat 

an uita cterna pueri iplius ne fine baptifmo 


an monacho liceat fe defendere fine Li, 
centisabbatisful. 
an bannitis qui quandoæ p leges mu 
nicip.impune occidi pñt liceat fe defendere 
Quinta pare.f.côtra quos liceat hoc par 
ticulare bellum indicere. 
an liceat contra fuperiorem fuurs. 
an contra ludicem etias fi iniufte aliquid 
agat. 
‘an filio contra patrem: 

an monacho contra abbatem. 

an feruo contra dominum. 

Gexta pars fcilicet pre liceat hoc par 
ticulare indicerc.£t diuiditur in duas fuip 
tes principales. 

Drima pars fdilicet p quibus perfouis 
liccat. : 

au liceat patri pro filio. 

an marito pio UXOÏCs 

an p fratre for + aliis coiunctis per 
lonis, 

fu quis Cencatur quem defendere ne 
#balio occidatur. 

aù uafallus tencatur luuare tominum 
fun. 
an féruus tencatur defenderc tomind 


Tuum. 
an miles tencatur defendere ppolitum 


an uifallus videns tominam inualam 
ex parte vna patrem ex alia utriq pariter 
inmortisarticulo malt iuuentur nec iuuare 
poteft nifialternm quem iuuabit. 

_ Quidiufiscodem themate retentoin 
clerico qui nidens epifcopam fuum in uafum 
ex una parte patrem cx alia.utrumqg pariter 
în mortisarciculo nif ivuentur nec inuarc 
poterit nifialterum quem iuuabit . 

 Secunda pars fcilicet pro quibusre. 
bus liceat - 

an liccat prorcbusinfte pofteifie, 

sn pro iniufte poffeffis . 

an 7 Îlüceat res defendrre defendens 
cum moderamine in culpate tutele. Si occi 
det alias inutilat irregalaritatem incurrats 

an pro rebus fuis œfendendis contra 
clericum excomunicationem incidat manus 
än iecendo . | 

an piorebus defendendis uocatis ami 
Cis Licitum fit fubfidium impendere.… 

an pro rebus defendendis Licitum fit 
fic tontra omnes uim ni repellere ficut con. 
tra quos Licitum eft pro perfonis. 

an pro rebus depolitis uel cômodatie 
Hceat uim ui repellere, 

Septima pars fcilicet qualiter liceac 
boc particulare bellum indicere. 

an liceat cum moderamine inculpate 
tutclc. f 

Quid fit moderamen inculpate tutele 
7 que incorcquirantur: 

an liceat vili t debili cum enfe fe defé 
dere contra fo2tem 7 robuftum percatiètes 
tantum pugno. 

an 7 fi liceat in continenti f defende 
re qualiter intelligatur in continenti. 

Quualiter intelligatur equinaleutis in 
Aplo actu violento. 

- an uindicaife uideatur non'dcfendife 
fi fpoliatorem meuz de poñeflionc mea expuli 
qui ante fatidare uolebat de poffeffionc refti 
tuchda. 

en paratum ad mc percutiendum ex 
pectare Decbeam uel cum preuenire. > 

an miles quem uicinus aggreditur cé 
featur vim virepellere fi expectot 7 pcuti- 
at eum cum afs fugere poffit. 

an fi vulneratus poft vulners illata in 
fequitur sulneranté + ipfum percutiat œ ti 
non Licet puniri œbeat ut tolofug uel ut cul 

an uiolentia illata perfone poifit p ami 
cos ppulferi ficut illata rebus. 

on fruiens oc mandato domini fui ux 
oem interficiens excufetur. 

Dctaus x ultima père quartitractat? 
tercii principalis . 

Quis fit finis paticularis belli . 
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Onintus traccatus ter cit principalis 
fcilicet de particularifbello quod fit ad defé 
fam miftici corporis 7 repacfalie micupantur 
£t diuiditur ffte tractatus prima fui diuifio 
ne in duas partes principales . 

Diima pars. 

Unde + a quo ortum babucrit replalie 

Decunda pars (cs à caufis repialiaz 

De cä pductina finc efficiète replaliaz 

Lercia ps {c3 © caufa materiali.£t di 
uiditur in quatüo partes principales. 

Deima pars dc mayeria in qua, 

Quid fit materia inqua. 

Quid fit materia circa quam . 

Quid Î dc materia ex qua 

Qiibus perfonis concedatur facultas 

reprsfalisrum . 

An incolis repecfalie coucedantur. 

Zn ciuibus n6 fubicctis iurifdictionis 
ciuitatis 7 aliis non facientibus factioncs 
fint indicende r'eprefalic. 

an Cum per Conuentionem concedan. 
tur reprefalie contra duitatem oziginis » 

an Cuilibet 7 babitis pro cruibus limi- 
tate tamen reprefalie concedantür 

ân ciuibus uniue cinitatis @ pacto uel 
fatuto trectantur ut ciucs per candem co. 
tedi poffint repzcfalic. 

ecunda ps de materia circa quim. 

Ba contra res corum qui capi poffunt 
uigore repacfaliarum poffint indici replalic. 

An repacfalie impliciter indicte exer 
ceri poffint contra bona exiftentibus inter 
ritorio ciuitatis contra quami. funt indicte 
utcapiantur 7 reducantur interritosium ci 
uitatis indicentis . 

 Anfiuna ciuitasindicat repeclalias 2 
tra aliam pofit recto? ciuitatis idicentis fri 
bere rectori ciuitatis contra qua ut exerce 
at reprefalias in rebus ibi fituatis. 

Lercia pars de materia côtra quam 

An r'epclalie indicte per uriam diuita 
tem contra bomines alterius cinitatisexer- 
ceri poffint incolisillins cinitatis. 

An reprelalie indicte per unam ciui 
tatem contra bomines alterius ciuitatis ex 
erceri poffint contra homincsillius ciuitatis 
alibi comorantes 

… Ænrepgclalic exerceri poñfint contra 
ciues ul incolas unius ciuitatis oncra fuber 
tes ciufdem qui ctiam funt ciues alterius ciui 
tatis. 

Zn contra mulieres exerceri poffint 
reprefalic. 

Æin contra clericôs non coniugatos. 

. Ftem Tan contra coniugatos exerce 
riualeant reprefalie 
… An cpifcoponegligente de clericis fuis 
iufticias facere nec babert pofit recurlus ad 
fuperiorem poffint indici reprefalic côtra cle 
ricos cofdem per indicem fecularem. 

‘An contra bono.uel etiam alios ftudë 


tes bono.enntes padue pro ftudio excrceri 
poffint reprcalic. 

An contra ambaffiatorcs exercer po 
fint reprcfalic 3 

An contra euntes ad nundinas ad fic 
tum iacobum uel ad alium locum indulgètie, 

Ftem an contra nauigantes x an con 
tra illos qui uocari non pollint + in multis 
aliis cafñbus ualeant cxerceri reprefalic. 

An contra bonof.poteftatem mediola 
ni ibi ininfticiam facientem poffint côcedi re 
pecfelie 

An contra offi.poteftatis uel rectozis 


iniufticiam facientis poflint indici reprefalic. 


An contra confules priorcs ciuitatis 
iufticiam facere venegantes poffint indici re 
prefalie. 
An contra fingularés perfonas penit? 
innocentes propter xclictum oomini uel al. 


terius prinati oc, quo non fit infticia Sivdici 


poffint repzcfalie. 

An côtra certum genus bominum fa. 
cerc iufticiam enegantium indici pofint re 
prefalie. | 

 Quorta parë.f.te materia ex qua que 
infurgit ex ocfectu iurifdictionis quia primo 


requiri œbet iudex ante@reprelalis ocedät. . 


Aa requiri beat iudex ut iufticiem 
faciat ante reprcfalie concedantur. 

A iudex iniuriam pacientis qui non 
audet litigare in ciuitate iniuriam inferètis 
poffit fcribete ut in alios iurildictionan 520. 
get ne arbitros eligat. & 

Quis iudexarequiri œbeat ut iufticiaz 
facat. 

Qualis infticia requiratur ut reprela 
lie indicantur. 

Quando dicatur non pole baberi co 
pia luperiogut Locus fit reprefalioz indictäi 

Quart pars principalis.f.tx caula foz 
mali. £t diuiditur in Ouas principales 

Brima pars tx forma indicendarum 
reprefaliarum 

Quoiure Concedantur reprefalie. 

Quis comparere poffit ad impedicndi 
ut indicentur. 

Quc Ocfeufcicompetant illi cätra qué 
petantur . ; 


Qualiter conftabit iniufticia facta 


uel denegata. 

An fialiqua capiantur uigore reprefz. 
liorum detineri ualeant ut ex primo decreto 
an fecundo. 

Secunda pars fcilicet de formaexer 
cendi reprelalias. 

An liceat illi cui fânt conceffe reprels 
lie auctoritate propaia uel per miniftros con 
cdentis exerceri. 

* An perfonas 7 res captas tencatur ca 
piens iudici prefentare uel libi retinere. 

ÆAn'ves capte uigorc reprcfaliarum uë 
dautur uel infolutumiaccipiantur nel exfti 


mentur. 
| Ain quis dicbus feriatis poffit reptefa, 
liasexercerc. 
An fiquis vult fc tfédere u res cap 
tas qualis cognitio adbibeatur. 
Ælnexactocompctat reprefé contra il 


him ppter cuius obitum uel ùclictum axact. 


- fn exacto fuccurratur contra recto. 
rem ficut contre xbitorem principale. 

An captus uigorc repacfaliarum pofft 
guctozitate ppria bomines illius cuitatis ca 
perce in qua captus fuit. 


Ain per ftatuta reprefalis concedi pof 


fint in cafbus ss a ture non pmiffis. 

An flatuti ciuitatis quo cauctur æ fr 
liustencatur p patac ixlinquête poffint.ex 
exceri contea fllium exiftentem extea tenito 
tium cinitatis 

an per pactum poñint Licite fleri ut 
nus tencatur pro alio- 

Gertus 7 ultimue tractat? tercii bn 
dipalistocius operis fcs de particulare bello 
quo fit ad purgationen quod duellum nun 
tupatur.£t diniditur prima füa diuifionc in 

- sipartes principales . 

Diima pars. 

Quid fit dun. 

= ecunda pars fciliceë quot fint fpe, 
cics duelli. | 

Qusliter duellum fit propter odii ex- 

agerationem. | 

| Qualiter ft duellum propter gloriam 

in publico confequendam 

Ounliter ducllum propter purgationë 
alicuius criminis . 

Lercia pars fc5 quo iure fit introbuc. 
tum 7 quo inbibitum… 

Qualicer ducllum quod fit propter 0. 
di eragerationem fit introducthm iure na, 

turali fumpto pro inftinctu nature proucnien 
te ex lenfualitate ad aliquid appetendum 

Qualiter duellum quod fit propter 0. 
diiex agerationem fit inbibitum ture natu, 

rali fumpto pro raciomabili intelligentia + fic 
iuregencium 7 diuino canonico 7 ciuili. 

_ Qualitur ducllum quod fit propt glo. 
rm introductum Îit.iure naturali lumpto 
proinftructionc ex fenfualitate proucniente 

Quulicer ducllum @ fit propter glozi 
am fit inbibitum iurc diuino. 

Qualiter duellum quod fit propter glo 
ram fit inbibitum iaregentuim. 

qualiter ducilum quod fic propter glo 
via fitlinbibitume iure diuino canonico 7 
Cinilé » 

quart pars propter quid ducllum pus 
gatosiun (ic permiffum x propter quid in 
bibicuns 4 ” . sg © 

qualiter ducllum grgatorinn inbibl. 
tu fit iure diuino. 

qualiter inbnbituns fit iaregentium, 


qualiter inbibitum fitiure canontco . 
… Qualiter inbibitum fit regulariter ture 
ciuili. 
quinta pars fclicet in quibus cafibus 
parmittotur duellum purgatorium . 
Qualiter duellum purgatorium turc 
lombär do in.xx.cafibus permittatur. 
exta pars inter quos iniri poffit bu 
cllum. 
Qualiter ducllum purgatorium inter 
principale regulariter ficri beat. 
Septima + ultima pars. f. qualiter 
at duellum. 
Qualiter duellum purgatorium ad in 
flar fit iudicii contencioii. 
an iuramentiim œ aftu inter oucilätef 
fit preftandum * per quem. | 
an uuiparti campionc Dsto fe cafbua 
aiure permilfis liceat etias alteri rarte ouvre 
campioncm. 
. Qualiter in cafibus bincinde ras cäsio 
conceditur fist ipforum batio 7 conceflio. 
an quilibet sdmittatur pro campionc. 
3n cuius election fit ouellum. 
Qualiter odinetur ouellum. 
Quibus armis Gucllari ebeat. 
an fiarma feu fuftes unius ouellantius 
frangantur uel cadant cébeant alia dari. 
Qiunis ducllantium prius percutere de 
beat. 
an ducllum primo die non finitum fe, 
quenti die terminari poffit. 
an in ouello fuccumbens i expené con. 
œmpnctur. 
an puocis in duello fucaibens puuiat 
pena talionis. 
an puocñs ad ducllum ppter crimen 
fucaibens 1 condempnatus poffit de codem 
crimine accufari in iudicio contentiolo 
an puocans ad ducilum ppter crimen 
Fe defiitens à duello incidat in penas 
turpilt. 
en puocans ad ducllum jure lombardo 
poifit de licentia indicis defiftere. 
an paocans ad duclls poñfit fine pens 
ante lit.conteft.deftftere. | 
Ftem 7 quando in dudllo lis dicatur 
conteftari. 


DE BRALIAS”. 


Fmpzeflus Poncnie Ad inftantiam Gigi. 
mundi de libais per me magiftrum Denricus 
de Colonia xvi Kf.7añ.Anuo 8 domini in. 
caruationc ADillefimoquadringentehimofcp 
tuageltmofcptimo. Laus Deco. 
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